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"   44,  p.  828,  seventeenth  line— for  deeding  read  dmring* 


Digitized  by 


Google 


OA.SES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COURT  OF  ERRORS 

OP  THE 

STATE    OF   CONNECTICUT. 


COUNTIES  OP  HARTFORD,  MIDDLESEX,  AND  TOL- 
LAND. 

MAY  TERM.  1877. 
[Continued  fiom  the  last  volume,] 


Present, 
Pabk,  C.  J.,  Cabpenteb,  Pardee,  Loomis,  and  Granger,  Js. 


William  Drake  and  others'  Appeal  prom  Probate. 

Where  a  testator,  leaving  an  estate  of  $14,000,  with  no  family,  made  a  will  five 
days  before  his  death  and  while  suffering  from  severe  disease,  by  which,  after 
givin;r  two  of  his  brothers  $1,000  each,  $1,000  to  certain  other  relatives  and 
SI, 000  to  a  friend,  he  gave  the  residue  of  his  estate  to  a  church  in  the  to>vn 
where  he  lived ;  and  it  appeared  that  the  will  was  drawn  by  H,  who  was  a 
vestryman  of  the  church  and  who  was  the  only  person  who  conversed  with 
him  on  the  subject,  and  who  was  also  made  sole  executor ;  that  three  brothers 
and  a  sister  of  the  testator  lived  within  a  few  miles  of  him  and  were  not 
notified  of  his  being  dangerously  ill  until  shortly  before  his  death  and  after 
the  will  was  executed ;  that  H  was  deeply  interested  in  the  welfare  of  the 
church  and  a  liberal  contributor  to  its  support;  that  he  and  another  vestry- 
man were  two  of  the  witnesses  to  the  will  and  a  brother-in-law  of  H  the  third 
witness ;  and  that  the  will  described  certain  half  nephews  and  a  half  niece  of 

Vol.  xlv. — 1 
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Drake's  Appeal  from  Probate. 

the  testator  as  his  brothers  and  sister ; — it  was  held  that  the  circumstances 
were  such  as  to  create  a  suspicion  of  undue  influence,  which  might  be  con- 
sidered by  the  jury  without  any  direct  proof  of  such  influence,  and  to  require 
explanation  on  the  part  of  the  persons  propounding  the  will. 
Whether  the  two  vestrymen  were  competent  witnesses  to  the  will :  Qucere, 

Appeal  from  a  decree  of  a  probate  court  approving  the 
will  of  Henry  Drake,  deceased ;  taken  to  the  Superior  Court 
in  Hartford  County,  and  tried  to  the  jury,  upon  the  issue  of 
unsoundness  of  mind  of  the  testator  and  undue  influence  and 
fraud  practiced  upon  him,  before  Culver y  J.  The  will  was  as 
follows: 

"I,  Henry  Drake,  of  Windsor,  coimty  of  Hartford,  Con- 
necticut, of  sound  and  disposing  mind  and  memory,  and  mind- 
ful of  the  uncertainty  of  human  life,  do  make,  publish  and 
declare  the  following  as  and  for  my  last  will  and  testament. 

"  First.  I  give  and  bequeath  to  my  brothers,  William  Drake 
and  Timothy  Drake,  to  each  of  them,  the  sum  of  one  thou- 
sand dollars  to  be  paid  by  my  executor  from  my  estate. 

"  Second.  I  give  and  bequeath  to  my  young  friend.  Miss 
Jenny  D.  Lavery,  also  the  sum  of  one  thousand  dollars,  to  be 
paid  as  above  from  my  estate. 

"  Third.  To  my  brothers  Nathan  Drake  and  Samuel  Drake, 
also  to  my  sister,  Mrs.  Olive  Mills,.  Mrs.  Eliza  Wells,  and  Mrs. 
Ellen  Kellogg,  to  each  one  of  them  the  sum  of  two  hundred 
dollars. 

"  Fourth.  To  my  friend  Mr.  Lomax,  for  his  accommodation 
and  comfort,  I  give  so  much  land  from  my  lot  as  is  required 
to  make  uniform  the  line  of  Mr.  Marble's  land,  the  same  to 
be  continued  to  the  street  line.  And  I  direct  my  executor  to 
make  suitable  conveyance  by  deed  to  perfect  said  title. 

"  Fifth.  All  the  rest,  residue  and  remainder  of  my  prop- 
erty, real  and  personal,  I  give  and  bequeath  to  the  vestry  and 
wardens  of  Grace  Church,  Windsor,  and  to  them  in  office,  to 
be  held  by  them  as  trustees,  the  income  and  rents  only  to  be 
used  by  them  for  the  support  of  the  ministry  of  said  church 
in  its  mission  and  worship.  And  I  require  said  wardens  and 
vestry  to  exercise  great  care  in  its  investment,  seeking 
security  rather  than  large  income  for  the  same.  Said  fund  to 
be  known  as  the  Henry  Drake  fund  for  all  time. 
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"I  hereby  constitute  and  appoint  my  friend  H.  Sidney 
Hayden,  of  Windsor,  executor  of  this  my  last  will  and 
testament. 

*' Witness  my  hand  and  seal  this  10th  day  of  November, 
1874,  at  Windsor.  Henry  Drake,     [l.  s.]  " 

The  will  was  witnessed  by  Charles  N.  Barber,  Osbert  B. 
Loomis,  and  H.  S.  Hayden. 

It  appeared  upon  the  trial  that  two  of  the  subscribing  wit- 
nesses to  the  will,  H.  Sidney  Hayden,  and  Charles  N.  Barber, 
were  at  tlie  time  of  the  execution  of  the  same  and  still  were, 
vestrymen  of  said  Grace  Church  of  Windsor,  and  members 
of  the  wardens  and  vestry  of  said  Grace  Church ;  also  that 
Osbert  B.  Loomis,  the  remaining  witness,  was  the  brother-in- 
law  of  Hayden.  Whereupon  the  appellants  requested  the 
court  to  charge  the  jury  that  said  Hayden  and  Barber  were 
interested  in  the  matter  of  the  will,  and  not  legally  competent 
to  subscribe  as  witnesses  or  attest  the  same ;  but  the  court 
did  not  so  charge  the  jury,  and  gave  the  jury  no  instruction 
on  tliat  subject. 

The  appellants  also  requested  the  court,  if  it  should  be  of 
opinion  that  said  Hayden  and  Barber  were  legally  qualified  to 
witness  the  will,  to  charge  the  jury  that  as  they  were  vestry- 
men of  said  Grace  Church,  as  a  legatee  under  the  will,  the 
situation  and  conduct  of  the  iVitnesses  to  the  will  i^equired 
explanation;  that  their  testimony  was  subject  to  suspicion, 
and  that  the  appellees  were  bound  to  show  by  the  preponder- 
ance of  evidence  tliat  every  thing  connected  with  the  instru- 
ment was  free  from  impropriety  and  any  unfairness.  But  the 
court  did  not  so  charge  the  jury. 

It  also  appeared  upon  the  trial  that  Hayden,  at  the  request 
of  the  testator,  drafted  tlie  will,  and  was  the  only  person  who 
claimed  to  have  conversed  with  the  testator,  or  to  have  had 
any  interview  with  him  about  the  same ;  that  the  will  was 
drawn  by  Hayden  and  signed  by  the  testator  about  five  days 
before  his  death,  and  while  he  was  suffering  from  severe  dis- 
ease, in  the  absence  of  all  his  relatives,  although  he  had  three 
brothers  and  one  sister,  living  in  the  city  of  Hartford  next 
adjoining  Windsor;  and  that  none  of  said  relatives  had  any 
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notice  that  the  deceased  was  dangerously  sick  until  after  the 
making  of  the  will.  Also  that  said  Charles  N.  Barber,  who 
was  an  attendant  on  the  day  of  the  making  of  the  will,  and 
before  the  same  was  executed,  did  not  send  any  word  to  the 
relatives,  saying  they  would  not  come  if  they  were  sent  for, 
although  he  had  no  reason  to  know  that  they  would  not  come, 
except  that  he  understood  there  was  not  a  very  kind  feeling 
existing  between  them  and  the  deceased. 

It  was  further  proved  that  Hayden  was  an  active  member 
of  said  Grace  Church,  and  deeply  interested  in  its  prosperity, 
and  was  in  tlie  habit  of  contributing  liberally  to  its  support; 
and  that  the  testator  died  possessed  of  an  estate  valued  at 
about  fourteen  thousand  dollars. 

Upon  the  foregoing  facts,  the  appellants  requested  the  court 
to  charge  the  jury  that  the  law  raised  a  sufficient  presumption 
of  undue  influence  to  change  the  burden  of  proof,  and  cast 
upon  the  appellees  the  duty  of  showing  that  every  thing  con- 
nected with  the  instrument  was  free  from  unfairness  and 
impropriety. 

The  appellants  also  requested  the  court  to  charge  the  jury 
that,  as  fraud  and  undue  influence  are  not  ordinarily  suscepti- 
ble of  direct  proof,  such  undue  influence  might  be  inferred  from 
tlic  nature  of  the  transaction  alone,  and  that  the  jury  had  a 
right  to  infer  undue  influence  from  the  foregoing  facts. 

Upon  all  the  claims  of  the  appellants  as  to  undue  influence 
and  unfairness,  the  court  instructed  the  jury  that  the  burden 
of  proof  was  on  the  appellants,  that  if  fhey  should  find  that 
from  any  cause  or  by  any  means  the  testatpr  was  induced  to 
act  contrary  to  his  wishes,  and  to  make  a  different  will  and 
disposition  of  his  estate  from  what  he  would  have  done  if  left 
entirely  to  his  own  discretion  and  judgment;  that  his  free 
agency  and  independence  were  overcome;  that  by  some 
dominion  or  control  exercised  over  his  mind,  he  was  con- 
strained to  do  what  was  against  his  will,  and  what  lie  was 
unable  to  refuse  and  too  weak  to  resist,  then  they  should  find 
the  issue  in  favor  of  the  appellants.  But  moderate  and 
reasonable  persuasion,  though  yielded  to,  if  done  intelligently 
and  from  a  conviction  of  duty,  would  not  vitiate  his  will,  if 
otherwise  valid. 
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It  was  also  proved  that  the  persons  described  in  the  third 
clause  of  the  will  as  "brothers"  and  "sister,"  were  in  fact 
the  half  nephews  and  half  niece  of  the  testator,  and  it 
appeared  by  the  testimony  of  Hayden,  that  after  the  death  of 
the  testator  and  before  the  30th  day  of  November,  1874,  the 
date  of  the  probate  of  the  instrument,  he  altered  the  will  by 
changing  the  word  "brothers"  to  "nephews,"  and  the  word 
"sister"  to  "niece,"  and  in  that  condition  it  was  admitted  to 
probate  as  above  stated,  and  so  recorded;  and  that  at  some 
time  afterwards,  and  before  the  trial  in  tlie  Superior  Court, 
Hayden  altered  back  the  will  and  the  record  thereof,  so  as  to 
make  the  clause  read  "  brothers  and  sister." 

The  appellants  thereupon  claimed  that  the  instrument  pro- 
duced by  the  appellees  was  not  the  same  instrument  admitted 
to  probate,  from  which  tlie  appeal  was  taken.  Upon  this 
claim  the  court  instructed  the  jury  that  they  must  be  satisfied 
that  the  instrument  admitted  to  probate,  was  the  one  from 
which  the  appeal  was  taken*;  that  the  alteration  proved  did 
not  destroy  its  identity,  nor  render  it  void ;  and  that  an  alter- 
ation of  a  will  by  a  third  person,  even  if  fraudulently  made, 
would  not  invalidate  it. 

The  jury  having  returned  a  verdict  for  the  appellees,  the 
appellants  moved  for  a  new  trial  for  error  in  the  charge  of 
the  court  and  in  the  refusal  of  the  court  to  charge  as 
requested. 

A.  P.  Hyde  and  L.  E.  Stanton^  in  support  of  the  motion. 

1.  The  witnesses  Hayden  and  Barber  were  disqualified 
by  interest  from  attesting  the  will.  At  common  law,  any 
interest  of  the  witness,  however  small,  invalidated  tlie  whole 
devise.  Starr  v.  Starr ^  2  Root,  803;  Clark  v.  SoakinSj  6 
Conn.,  109. 

2.  Upon  the  facts  of  the  case  the  charge  of  the  judge 
was  clearly  wrong.  The  circumstances  attending  the  execu- 
tion of  the  will,  the  peculiar  relation  which  Hayden  occupied 
with  reference  to  the  testator,  together  with  the  acknowledged 
fact  of  the  alteration  of  the  will  by  Hayden,  all  required  a 
charge  better  adapted  to  the  facts  of  the  case.    The  court 


Digitized  by 


Google 


14       HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Drake's  Appeal  from  Probate. 

however  refused  the  instructions  approved  by  this  court  in 
St,  Leger*9  Appeal  from  Probate^  (34  Conn.,  434,)  and  sim- 
ply told  the  jury  that  the  burden  of  proving  undue  influence 
was  upon  the  appellants.  The  jury  must  have  understood 
that  the  appellants  were  bound  to  establish  undue  influence 
and  fraud  by  positive  testimony.  These  instructions,  con- 
trary to  our  own  adjudged  cases,  undoubtedly  determined  the 
verdict. 

3.  On  the  question  of  soundness  of  mind,  it  will  not  be 
denied  that  the  burden  was  upon  the  appellees.  Knox^i 
Appeal  from  Probate,  26  Conn.,  20.  Upon  the  question  of 
unfairness  and  undue  influence,  the  court  in  St.  Leger^s 
Appeal  told  the  jury  that  a  similar  set  of  facts  changed  the 
burden  of  proof,  and  cast  upon  the  appellees  the  duty  of 
proving  the  fairness  and  propriety  of  the  transaction.  See 
also  Ti/ler  v.  Gardiner ,  35  N.  York,  594 ;  Belafield  v.  Parish, 
25  id.,  35;  Marsh  v.  Tgrrell,  2  Hag.,  87;  In  re  Welsh,  1 
Redf.  Sur.  R.,  244;  In  re  Langton^s  will,  1  Tuck.  Sur.  R., 
801 ;  Barry  v.  BxMin,  1  Curteis  Eccl.  R.,  637 ;  Beall  v.  Mann, 
6  Geo.,  456;  Simpler  y.  Lord,  28  id.,  62;  Leacraft  v.  Simr 
mons,  3  Bradford,  35;  Marvin  v.  Marvin,  4  Keyes,  9;  Lee  v. 
Bill,  11  Abbott  Pr.  R.,  218;  1  Redf.  on  Wills,  121, 158. 

4.  The  alterations  were  not  by  a  stranger.  If  they  were 
material,  being  made  by  a  party,  they  would  avoid  the  instru- 
ment, or  at  least  the  bequest  in  which  the  party  was  interested 
as  legatee.  PigoVs  case,  11  Coke,  29;  Jackson  v.  Malin,  15 
Johns.,  297 ;  Smith  v.  Fenner,  1  Gall.,  170.  The  alterations 
w  ere  made  before  probate.  The  will  presented  in  the  Supe- 
rior Court  was  not  identical  with  that  from  which  we  took  the 
appeal.  The  jury  should  have  been  informed  that  the  pre- 
sumption is  against  a  party  who  thus  behaves  with  a  will. 

G.  G.  Sill,  contra. 

1.  The  witnesses  Hayden  and  Barber  were  competent. 
Cornwell  v.  Isham,  1  Day,  35 ;  Clark  v.  ffoskins,  6  Conn., 
106 ;  Gen.  Statutes,  tit.  18,  ch.  11,  sec.  3. 

2.  The  relations  which  operate  to  change  the  general  rule 
that  the  burden  of  proof  is  on  those  alleging  undue  influence, 
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did  not  exist  in  this  case ;  Mr.  Hayden  was  ncitlier  tlie  attor- 
ney nor  the  confidential  adviser  of  the  deceased.  The  motion 
does  not  show  any  confidential  relation  and  this  court  will  not 
infer  any.  St.  Leger's  Appeal  from  Probate^  34  Conn.,  434; 
Baldmn  v.  Parker y  99  Mass.,  79 ;  Barry  v.  Butlin^  1  Curteis 
Eccl.  R.,  638. 

3.  As  to  the  alteration  in  the  will,  there  is  no  question  of 
law.  The  parties  went  to  trial  on  the  issue  whether  the  will 
was  duly  signed  by  the  testator  and  whether  he  had  the 
capacity  to  make  a  will;  the  jury  having  determined  both 
these  questions  in  favor  of  the  appellee,  the  appellants  can 
not  raise  the  question  here.  Besides  this,  even  admitting 
that  the  rule  in  Pigot's  case  has  any  application  to  the  facts 
of  this  case,  the  alteration  was  an  immaterial  one  and  did  not 
affect  the  will.  Malinv.  Mdlin,  1  Wend.,  625;  Jackson  y. 
Malin,  15  Johns.,  297;  Wood  v.  Wood,  1  Phillemore,  357. 

Carpenter,  J.  The  will  of  Henry  Drake  is  contested 
mainly  on  the  ground  that  it  was  obtained  by  undue  influence. 
The  jury  sustained  the  will,  and  the  appellants  ask  for  a  new 
trial  for  a  misdirection.  The  material  facts  are  these: — ^The 
testator  left  no  family,  his  next  of  kin  being  brothers  and  sis- 
ters, who  lived  but  a  few  miles  from  him.  They  were  not 
informed  of  his  dangerous  sickness  and  knew  nothing  of  his 
intention  or  desire  to  make  a  will  until  after  it  was  made.  It 
was  made  five  days  before  his  death  and  while  he  was  *^ suffer- 
ing from  severe  disease." 

H.  S.  Hayden,  Esq.,  at  the  request  of  the  testator,  wrote 
the  will,  and  he  ''was  the  only  person  who  claimed  to  have 
conversed  with  the  testator,  or  to  have  had  any  interview  with 
him  about  the  sflme."  What  occurred  at  these  interviews, 
and  what  conversation  passed  between  them  on  the  subject  of 
the  will  does  not  appear. 

The  testator's  estate  amounted  to  about  fourteen  thousand 
dollars,  of  which  about  ten  thousand  dollars  was  given  to  the 
wardens  and  vestry  of  Grace  Chm-ch. 

Said  Hayden  was  at  the  time  a  restryman  of  Grace  Church, 
and  was  made  sole  executor  of  tlie  will.    He  was  also  ^^an 
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active  member  of  said  Grace  Church,  and  deeply  interested  in 
its  prosperity,  and  was  in  the  habit  of  contributing  liberally 
to  its  support."  He  and  another  vestryman  of  said  church 
were  two  of  the  witnesses  to  the  will. 

It  was  also  proved  that  the  persons  described  in  the  third 
clause  of  said  will  as  brothers  and  sister  were  in  fact  the  half 
nephews  and  half  niece  of  the  testator.  After  the  death  of 
the  testator,  and  before  the  will  was  admitted  to  probate,  Hay- 
den  altered  it  by  erasing  the  words  "brothers"  and  "sister" 
and  inserting  in  lieu  thereof  respectively  the  words  "  nephews" 
and  "  niece,"  and  in  that  condition  it  was  admitted  to  probate 
and  recorded.  Afterwards,  and  before  the  trial  in  the  Supe- 
rior Court,  he  again  changed  it,  so  that  it  now  reads  as  it  was 
originally  written,  and  also  changed  the  record  thereof. 

A  question  was  made  in  the  court  below  whether  the  two 
vestrymen  of  Grace  Church  were  competent  witnesses.  That 
question  and  the  kindred  one  whether  the  statute  making 
legacies  to  subscribing  witnesses  void,  removes  the  disqualifi- 
cation, we  pass  by,  and  will  consider  only  the  question  of 
undue  influence. 

The  appellants  made  three  several  requests,  tliat  the  court 
should  charge  the  jury  on  the  subject  of  undue  influence,  as 
follows: 

That  as  the  witnesses  "were  vestrymen  of  said  Grace 
Churcli,  as  legatee  under  said  will,  the  situation  and  conduct 
of  the  witnesses  to  said  will  required  explanation ;  that  their 
testimony  was  subject  to  suspicion,  and  that  the  appellees 
were  bound  to  show  by  the  preponderance  of  evidence  that 
every  thing  connected  with  the  instrument  was  free  from 
impropriety  and  any  unfairness." 

Also,  that  the  law  upon  the  facts  "  raised  a  suflRcient  pre- 
sumption of  undue  influence  to  change  the  burden  of  proof, 
and  cast  upon  the  appellees  the  duty  of  showing  tliat  every 
tiling  connected  with  the  instrument  was  free  from  unfairness 
and  impropriety." 

Also,  "  that  as  fraud  and  undue  influence  are  not  ordinarily 
susceptible  of  direct  proof,  such  undue  influence  may  be 
inferred  from  the  nature  of  the  transaction  alone,  and  that 
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the  jury  had  a  right  to  iufer  undue  influence  from  the  facts 
aforesaid  " 

The  court  did  not  comply  with  any  of  these  requests,  but, 
as  the  record  .states,  ^^  upon  all  the  claims  of  the  appellants  as 
to  undue  influence  and  unfairness,  the  court  instructed  the 
jury  that  tlie  burden  of  proof  was  on  the  appellants;  that  if 
they  should  find  that  from  any  cause  or  by  any  means  the 
testator  was  induced  to  act  contrary  to  his  wishes,  and  to 
make  a  different  will  and  disposition  of  his  estate  from  what 
he  would  have  done  if  left  entirely  to  his  own  discretion  and 
]ud<;ment,  that  his  free  agency  and  independence  were  over- 
come, that  by  some  dominion  or  control  exercised  over  his 
mind  he  was  constrained  to  do  what  was  against  his  will,  and 
what  he  was  unable  to  refuse  and  too  weak  to  resist,  then  they 
should  find  in  favor  of  the  appellants." 

We  will  not  undertake  to  say  that  it  was  the  duty  of  the 
court  to  charge  tlie  jury  precisely  as  requested  and  in  the 
language  of  counsel;  nor  will  wo  say  that  the  substance  of 
every  part  of  the  requests  should  have  been  given  to  the  jury. 
Some  things  contained  in  them,  especially  in  the  first  two, 
may  be  objectionable,  or  at  least  may  be  understood  in  an 
objectionable  sense. 

From  the  charge  as  given  we  think  tliat  the  jury  must 
have  received  the  impression  that  it  was  the  duty  of  the  appel- 
lants to  prove  affirmatively,  and  by  direct  proof,  that  the 
^^  testator  was  induced  to  act  contrary  to  his  wishes,  and  to 
make  a  different  will  and  disposition  of  his  estate  from  what 
he  would  have  done  if  left  entirely  to  his  own  discretion  and 
judgment;  that  his  free  agency  and  independence  were  over- 
come;*' and  that ''  he  was  constrained  to  do  what  was  against 
his  will,  and  what  he  was  unable  to  refuse  and  too  weak  to 
resist." 

Prom  the  omission  to  charge  that  undue  influence  might  be 
inferred  from  the  nature  of  the  transaction  alone  the  jury 
probably  supposed  that  they  had  no  right  to  infer  undue  influ- 
ence from  the  facts  and  circumstances  proved  and  admitted. 

The  substance  of  the  request  as  applicable  to  this  part  of 
the  case  is,  that  direct  proof  is  not  essential,  but  undue  influ- 

Vol.  xlv. — ') 
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encc  may  be  inferred  from  circumstances,  and  that  tlie  jury 
had  a  right  to  infer  it  from  the  circumstances  of  tliis  case. 

The  first  part  of  this  last  request  is  unexceptionable  if  we 
regard  its  meaning  as  just  stated.  The  language  employed 
by  counsel — ^"may  be  inferred  from  the  nature  of  the  trans- 
action alone,"  if  interpreted  strictly  may  not  be  technically 
accurate,  for  the  "nature  of  the  transaction"  is  distinguisha- 
ble from  the  circumstances  attending  it.  But  that  construc- 
tion is  too  narrow.  The  language  was  evidently  used  in  a 
broader  sense  and  included  in  its  meaning  the  attending  cir- 
cumstances. In  that  sense  it  was  manifestly  used  in  Tyler 
V.  Gardiner^  35  N.  York,  594,  from  which  case  the  expression 
was  borrowed.  It  is  apparent  also  from  the  last  clause,  which 
is  to  be  considered  in  this  connection,  in  which  it  is  claimed 
that  undue  influence  may  be  inferred  "from  the  facts  afore-, 
said,"  and  not  from  the  abstract  nature  of  the  transaction. 
As  thus  understood  it  was  a  proper  request,  and  should  have 
been  complied  with,  provided  the  circumstances  are  such  as 
to'  render  such  a  charge  proper.  Whenever  there  is  evidence 
tending  to  prove  every  material  point  involved  in  the  issue  wo 
suppose  it  is  the  right  of  either  party  to  have  the  jury  pass 
upon  it.  If  therefore  the  circumstances  of  tliis  case  were  of 
such  a  character  as  to  afford  some  evidence  that  there  was 
undue  influence  the  appellants  had  a  clear  and  unquestionable 
ri^^lit  to  have  the  jury  say  whether  it  was  sufficient.  It  only 
remains  for  us  to  inquire  whether  such  circumstances  existed. 

A  will  written  by  a  party  benefited  by  it  was  void  by  the 
civil  law.  At  common  law  such  a  will  is  not  void,  but  proof 
may  be  received  to  show  that  the  paper  is  in  fact  the  will  of 
the  decedent.  Tlie  amount  of  proof  required  varies  with  the 
circumstances.  If  the  interest  is  small  in  proportion  to  the 
whole  estate,  and  the  decedent  at  the  time  of  making  the  will 
was  in  health,  and  in  the  possession  of  his  faculties,  slight 
proof  will  suffice.  On  the  other  hand,  if  his  mind  is  feeble 
and  the  party  drawing  the  will  takes  a  considerable  portion  of 
the  estate  to  the  exclusion  of  heirs,  proof  of  the  most  con- 
clusive nature  will  be  required. 

The  following  extracts  from  eminent  English  jurists  will 
illustrate  and  sustain  this  position. 
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"The  presumption  also  is  strong  against  an  act  done  by 
the  agency  of  a  party  benefited;  the  act  is  not  actually 
defeated,  as  it  was  by  the  civil  law,  provided  the  intention 
can  be  fairly  deduced  from  other  circumstances.  Though  tho 
court  will  not  presume  fraud  it  will  require  strong  proofs  of 
intention."  Sir  John  Nicholl  in  Billinghurst  v.  Vickers^  1 
Phillimore,  187. 

"  The  court  is  always  extremely  jealous  of  a  circumstance 
of  this  nature.  By  the  Roman  law  Qui  se  scripait  heredem 
could  take  no  benefit  under  a  will.  By  the  law  of  England 
tliis  is  not  the  case ;  but  the  law  of  England  requires  in  all 
instances  of  the  sort  that  the  proof  should  be  clear  and  deci- 
sive; the  balance  must  not  be  left  in  equilibria;  the  proof 
must  go  not  only  to  the  act  of  signing,  but  to  tlie  knowledge 
of  the  contents  of  the  paper.  In  ordinary  cases  this  is  not 
necessary ;  but  when  the  person  who  prepares  the  instrument, 
and  conducts  the  execution  of  it,  is  himself  an  interested 
person,  his  conduct  must  be  watched  as  that  of  an  interested 
person ;  propriety  and  delicacy  would  infer  that  he  should  not 
conduct  the  transaction."  Parke  v.  Ollat^  2  Phillimore,  323. 
Tlie  same  doctrine  is  found  in  Ingram  v.  Wi/atty  1  Hagg.,  384. 

A  few  years  later  Sir  Herbert  Jenner,  in  Barry  v.  Butlin^ 
1  Curteis,  614,  said,  "  that  where  a  paper  has  been  drawn  up 
by  a  person  for  his  own  benefit,  or  where  he  takes  a  consider- 
able benefit  under  it,  the  presumption  lies  strongly  against 
the  act,  and  it  requires  to  be  proved  by  satisfactory  evidence 
dehors  tlie  instrument,  that  it  was  the  free  and  voluntary  act 
of  a  capable  testator  and  executed  with  a  full  knowledge  of 
its  contents  and  effect.  This  presumption  is  still  stronger 
where  an  only  son  is  excluded,  and  requires  to  be  removed  by 
clear  evidence  of  rational  motives  in  the  deceased  to  make 
such  a  disposition." 

Prom  this  decision  an  appeal  was  taken  to  the  Privy  Coun- 
cil and  the  sentence  of  the  prerogative  court  was  affirmed. 
Mr.  Baron  Parke  stated  the  rule  as  follows :  "  Tliat  if  a  party 
writes  or  prepares  a  will  under  which  he  takes  a  benefit,  that 
is  a  circumstance  which  ought  generally  to  excite  the  suspi- 
cion of  the  court  and  calls  upon  it  to  be  vigilant  and  jealous 
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in  examining  the  evidence  in  support  of  the  instrument,  in 
favor  of  which  it  ought  not  to  pronounce  unless  the  suspicion 
is  removed  and  it  is  judicially  satisfied  that  the  paper  pro- 
pounded does  express  the  true  will  of  the  deceased."  1  Cur- 
teis,  637. 

The  same  rule  has  been  adopted  in  the  state  of  Georgia. 
Beallv.  ManUy  5  Geo.,  456;  Hughes  v.  Meredith^  24  Geo., 
325 ;  Simpler  v.  Lord^  28  Geo.,  52.  Also  in  New  York.  Lee 
V.  DUU  11  Abbott's  Practice  R.,  218;  Leacroft  v.  Simmons^ 
3  Bradf.,  85;  In  re  Welch,  5  Bradf.,  244;  Langton's  Willy  1 
Tucker's  Sur.  Reports,  301 ;  Tyler  v.  Gardiner ,  35  N.  York, 
694;  Belafield  v.  Parish,  25  N.  York,  35. 

Had  Mr.  Hayden  himself  been  the  legatee  instead  of  the 
church  this  principle  would  clearly  apply.  Perhaps  no  deci- 
sion can  be  found  which  carries  the  doctrine  so  far  as  to  apply 
it  to  a  case  like  this.  There  are  those  however  which  arc 
nearly  analogous.  In  Tomkins  v.  TomkinSy  1  Bail.,  96,  a 
mere  interest  as  guardian  was  considered  sufficient  to  require 
the  application  of  the  rule.  "The  rector  of  a  church  which 
is  a  residuary  legatee  in  a  will,  who  has  the  nomination  to 
two  scholarships  created  by  it  in  a  theological  seminary,  who 
procured  the  will  to  be  drawn,  was  named  therein  as  sole 
executor  thereof,  and  superintended  its  execution,  is  a  person 
so  benefited  by  it  as  to  require  an  investigation  as  to  its  spon- 
taneous character.  The  degree  of  that  interest  is  immaterial 
except  perhaps  as  to  the  weight  of  evidence  required  to  prove 
volition."  In  re  Welch,  5  Bradf.,  238.  In  Langton*8  Case, 
supra,  the  testator  was  a  man  of  weak  mind.  A  church  was 
the  chief  legatee.  The  only  persons  cognizant  of  tlie  draw- 
ing of  the  will  were  the  clergymen  and  their  comisel,  and 
the  will  was  prepared  without  openness  or  publicity.  Tlie 
^principle  was  applied. 

But  we  do  not  intend  to  hold  that  the  interest  of  Mr.  Hay- 
den is  such  an  interest  as  is  contemplated  by  the  authorities 
cited  above.  We  leave  that  an  open  question.  Nevertheless 
that  he  was  benefited  in  a  certain  sense,  and  was  to  a  consid- 
erable extent  interested  in  behalf  of  this  will,  is  obvious. 
That  such  benefit  and  interest  were  circumstances  to  be  con- 
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sidered  and  weighed  by  the  jury  ought  not  to  be  doubted. 
More  than  two-thirds  of  the  whole  estate,  amounting  to  about 
ten  thousand  doUara,  was  given  to  the  church.  Mr.  Hayden 
was  a  vestryman,  and  as  such  had  a  voice  in  the  management 
of  the  fund  thereby  created.  As  a  member  of  the  church  lie 
was  "  deeply  interested  in  its  prosperity,  and  was  in  the  habit 
of  contributing  liberally  to  its  support. **  The  income  of  the 
pro|)Osed  fund  would  take  the  place  in  part  of  his  own  contri- 
butions. As  a  member  of  the  church  he  was  less  liable  to 
taxation,  and  the  necessity  for  his  voluntary  contributions 
was  materially  diminished.  To  this  pecuniary  interest  may 
be  added  his  interest  in,  and  natural  desire  for,  the  material 
welfare  of  the  church  with  whicli  he  was  connected. 

The  fact  that  he  took  an  unusual  interest  in  the  establish- 
ment of  this  will  is  apparent  fi*om  the  circumstance  that 
when  he  discovered  that  some  of  the  testator's  relatives  were 
incorrectly  described  he  changed  the  will  in  that  respect,  and 
after  it  had  been  proved  and  recorded  as  altered,  he  changed 
it  back  and  changed  the  record  to  correspond. 

The  deceased  was  an  unmarried  man.  His  brothers  and 
sister  were  the  natural  objects  of  his  bounty.  They  lived 
but  a  few  miles  from  him,  but  were  not  notified  of  his  sick- 
ness,  and  were  not  present  at  the  making  of  the  will,  and 
received  by  it  but  a  small  portion  of  his  estate. 

The  will  was  executed  when  he  was  near  his  end,  and  while 
he  was  ''  suffering  from  severe  disease."  That  his  mind  may 
have  been  seriously  aflFected,  so  that  he  was  not  able  to  com- 
prehend the  scope  and  effect  of  the  instrument  he  signed,  is 
obvious  from  the  circumstance  that  his  half  nephews  and 
half  niece  were  described  therein  as  brothers  and  sister.  If 
he  was  unable  to  comprehend  the  relationship  existing  between 
himself  and  these  legatees,  or,  if  comprehending  it,  lie  paid 
so  little  attention  to  the  terms  of  the  will  as  not  to  notice 
such  a  glaring  misdescription,  it  affords,  unexplained,  strong 
evidence  that  his  mind  was  very  much  enfeebled  and  in  a 
condition  to  be  easily  influenced. 

All  these  circumstances  are  susceptible  of  explanation  if 
the  facts  will  warrant  it,  so  as  to  break  or  destroy  their  force 
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as  evidence  against  the  validity  of  the  will.  Mr.  Hayden,  the 
only  person  who  knows  all  about  the  origin  of  this  will,  could 
have  .stated  all  the  circumstances  to  the  jury.  The  reason,  if 
any  existed,  why  tlie  relatives  were  not  notified,  and  why  they 
were  practically  disinherited,  could  have  been  shown.  If  the 
testator,  by  reason  of  being  a  communicant  of  Grace  Churcli, 
or  for  other  cause,  had  manifested  an  interest  in  its  welfare, 
and  his  course  of  life  had  been  such  as  to  lead  to  a  reasonable 
expectation  that  it  would  receive  a  large  portion  of  his  estate, 
that  could  have  been  shown. 

The  motion  fails  to  disclose  any  explanation  of  these  cir- 
cumstances. If  none  was  in  fact  given,  that  of  itself  adds 
materially  to  their  weight.  If  under  these  circumstances  the 
jury  had  pronounced  against  the  will,  the  evidence  would 
have  sustained  the  verdict.  We  think  therefore  that  the 
appellants  were  entitled  to  the  instruction  asked  for,  that 
undue  influence  might  be  proved  by  circumstantial  evidence. 
That  not  having  been  given  they  are  entitled  to  a  new  trial. 

In  this  opinion  Park,  C.  J.,  and  Granger,  J.,  concurred ; 
Pardee  and  Hovey,  Js.,  dissented. 

[Note. — Judge  Hoyet  sat  in  this  case  in  the  place  of  Judge  Loomis  who 
was  absent.] 


•  ♦• 


First  National  Bank  op  Hartford  vs.  The  Hartford  Life 
and  annmty  insurance  company  and  others. 

The  act  (Gen  Statutes,  tit  17,  ch.  1,  sec.  9,)  provides  that  shares  of  stock  may 
b(!  pledged  by  delivering  a  power  of  attorney  for  their  transfer,  with  the  cer- 
tificate of  the  stock,  to  the  pledgee;  but  that  no  such  pledge,  without  an 
actual  transfer  of  the  stock,  shall  be  effectual  against  any  person  but  the 
pledger  and  his  executors  and  administrators,  until  a  copy  of  the  power  of 
attorney  shall  have  been  filed  with  the  treasurer  or  secretary  of  such  corpora- 
tion. Another  act,  passed  in  1875,  (Gen.  Statutes,  tit.  17,  ch.  I,  sec.  8,)  pro- 
vides that  corporations  "shall  at  all  times  have  a  lien  upon  all  the  stock 
oH-notl  by  any  person  therein,  for  all  debts  due  to  them  from  such  person." 
II  *'  1— that  th^  }  :tter  act,  immediately  on  its  f^oing  into  effect,  created  a  lien 
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in  faTor  of  a  corporation  for  an  old  indebtedness,  upon  stock  which  had  previ- 
ously been  pledged  to  a  third  person,  such  pledge  being  merely  by  delivery  of 
the  certificate  of  the  stock  and  a  power  of  attorney  for  its  transfer,  with  no 
copy  of  the  power  of  attorney  filed  with,  or  other  notice  to,  the  corporation. 

A  farther  pledge  of  the  stock  was  made  in  the  same  manner  after  the  act  of 
1875  was  passed,  the  certificate  then  delivered  being  one  issued  by  the  company 
after  the  passage  of  that  act,  and  containing  no  notice  of  any  right  of  Hen  on 
the  part  of  the  corporation.  Held  that  the  corporation  was  still  entitled  to 
its  lien  upon  the  stock  as  against  the  pledgee. 

Commissioners  on  an  insolvent  estate  are  a  special  statatory  tribunal,  created 
for  the  sole  purpose  of  determining  what  claims  are  entitled  to  payment  from 
the  estate*;  and  their  action  does  not  constitute  a  judgment  that  can  be  used 
for  any  other  purpose. 

G  had  pledged  to  the  plaintiffs,  as  security  for  a  loan  of  money,  certain  stock  of 
the  defendants,  a  corporation  of  which  he  was  a  member,  by  a  mere  delivery 
of  the  certificate  of  the  stock  and  a  power  of  attorney  for  its  transfer.*  He 
was  also  indebt^  to  the  defendants.  G  died  insolvent.  Both  creditors  pre- 
sented their  claims  to  the  commissioners  on  his  estate,  and  tbey,  considering 
the  plaintiffs  as  having  a  valid  pledge  of  the  stock,  deducted  its  value  from 
the  amount  of  their  claim  and  allowed  only  the  balance ;  at  the  same  time 
allowing  the  defendants'  claim  with  no  deduction  on  account  of  the  stock. 
Neither  party  appealed  from  the  report  of  the  commissioners.    Held — 

1 .  That  there  was  nothing  in  the  action  of  the  commissioners  that  estopped 
the  defendants,  in  a  suit  in  which  the, plaintiffs  claimed  to  be  the  owners  of 
the  stock,  from  asserting  their  right  to  a  lien  upon  the  stock  under  the  statute. 

3.  That  equity  required  that,  if  the  defendants  were  allowed  to  keep  the  stock, 
theV  should  pay  the  plaintiffs  the  amount  by  which  the  plaintiffs'  dividend 
had  been  reduced  and  their  o^^^^  to  the  same  extent  increased,  by  the  action  of 
the  commissioners  in  deducting  the  value  of  the  stock  from  the  plaintiffs' 
claim  and  not  from  their  own. 

A  waiver  is  an  intentional  relinquishment  of  a  known  right  The  existence  of 
siich  an  intent  is  a  matter  of  fact,  that  should  be  found  by  the  court  below 
auii  not  left  to  be  inferred  by  this  court.  , 

Amicable  submission  to  the  Superior  Court  in  Hartford 
County  upon  the  following  agreed  statement  of  facts;  the 
parties  to  the  submission  being  the  First  National  Bank  of 
Hartford,  the  Hartford  Life  A  Annuity  Insurance  Company, 
and  Niles  P.  Hough  and  Henry  A.  Whitman,  executors  of 
Wareham  Griswold,  late  of  Hartford,  deceased. 

Wareham  Griswold,  at  the  time  of  his  death,  on  the  13th 
day  of  January,  1876,  was  the  owner  of  one  thousand  and 
forty-one  shares  of  the  capital  stock  of  the  Hartford  Life  & 
Annuity  Insurance  Company,  which  shares  were  of  the  par 
value  of  $100  each,  and  which  shares  stood  in  his  name  on 
the  books  of  the  company  at  the  time  of  his  death.     Down  to 
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the  time  of  his  death  he  was  supposed  to  be  a  man  of  large 
means. 

In  the  year  1872,  Griswold  was  indebted  to  the  First  Na- 
tional Bank  of  Hartford  in  about  the  sum  of  $40,000  for  loans 
theretofore  made  by  the  bank  to  him.  As  collateral  security 
for  these  notes  Griswold  at  that  time  delivered  to  the  bank  a 
certificate  for  one  hundred  shares  of  the  capital  stock  of  the 
Hartford  Life  <fe  Annuity  Insurance  Company,  the  certificate 
being  numbered  374,  with  a  power  of  attorney  to  the  bank  to 
transfer  the  shares  to  the  bank;  also  a  certificate  for  one 
hundred  and  fifty  shares  of  the  same  stock,  numbered  423, 
with  a  like  power  of  attorney ;  and  also  delivered  to  the  bank 
as  collateral  security  for  the  loan  certain  note^  belonging  to 
him,  and  secured  by  mortgage,  to  the  amount  of  about 
$40,000. 

Tlie  paper  so  held  by  the  bank  remained  unpaid  till  about 
the  24th  of  December,  1875,  when  the  bank  took  new  notes 
for  the  $40,000,  and  surrendered  to  Griswold  the  power  of 
attorney  to  transfer  the  certificate  No.  374  for  one  hundred 
shares,  and  Griswold  gave  to  the  bank  a  new  power  of  attor- 
ney to  transfer  the  same  shares. 

About  tlie  same  time  the  bank  made  Griswold  a  new  and 
additional  loan  for  $5,500,  taking  his  note  therefor. 

Afterwards,  on  the  10th  of  January,  1876,  the  bank,  at  the 
request  of  Griswold,  delivered  to  liim  all  the  mortgage  notes, 
amounting  to  about  $30,000,  and  also  surrendered  to  him  the 
power  of  attorney  authorizing  the  bank  to  transfer  to  itself 
the  second  certificate,  numbered  423,  for  one  hundred  and 
fifty  shares  of  the  stock  of  the  insurance  company,  and  there- 
upon Griswold  executed  and  delivered  to  the  bank  a  new 
power  of  attorney  to  transfer  the  same  stock  to  the  bank. 

On  tlie  same  day,  the  10th  of  January,  1876,  Griswold 
delivered  to  the  bank  another  certificate  of  stock  in  the  Hart- 
ford Life  &  Annuity  Insurance  Company  for  two  hundred  and 
ninety-six  shares,  as  collateral  security  for  the  notes,  with  a 
power  of  attorney  to  transfer  the  same. 

The  bank  did  not  actually  transfer  any  of  this  stock  to 
itself  during  the  life-time  of  Griswold,  nor  did  it  give  any 
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notice  to  the  Hartford  Life  &  Annuity  Insurance  Company, 
that  the  bank  claimed  any  lien  on  the  stock,  excepting  so  far 
as  the  knowledge  of  Oris  wold,  wlio  was  president  of  the 
insurance  company,  constituted  such  notice,  or  furnish  to  the 
insurance  company  any  copy  of  either  of  the  powers  of  attor- 
ney, and  the  insurance  company  had  no  knowledge  of  the 
same  during  the  life-time  of  Griswold,  excepting  so  far  as  the 
company  was  chargeable  with  the  knowledge  of  Griswold. 

On  the  81st  of  December,  1875,  the  Hartford  Life  <fe 
Annuity  Insurance  Company  made  a  temporary  loan  to  Gris- 
wold for  the  sum  of  $1,981.90,  taking  his  memorandum  check 
therefor. 

On  the  12th  of  January,  1876,  it  was  agreed  between  the 
insurance  company  and  Griswold  that  the  company  would 
loan  him  $10,000,  receiving  as  collateral  twenty-two  shares  of 
Providence  Screw  Company  stock.  Griswold  informed  the 
company  that  his  certificates  were  in  Providence,  Rhode 
Island,  that  he  had  ordered  them  to  be  forwarded  at  once  to 
Hartford,  and  that  he  would  transfer  them  on  their  arrival, 
and  as  an  accommodation,  in  the  meantime,  desired  the  com- 
pany to  advance  him  $8,600  till  the  arrival  of  the  certificates, 
when  these  temporary  loans  would  be  taken  up.  The  com- 
pany, at  his  request,  did  on  that  day  advance  the  $8,500,  and 
received  therefor  his  memorandum  check  for  $5,000,  and  also 
two  overdue  notes  signed  by  E.  G.  Hastings  and  guaranteed 
by  Griswold,  amounting  to  $3,500.  These  temporary 
advances  were  made  by  the  company  under  the  belief  that 
Griswold  was  possessed  of  a  large  estate,  and  was  abundantly 
responsible ;  and  this  belief  was  induced,  in  part,  by  the  fact 
that  he  appeared  to  be  the  owner  of  so  large  an  amount  of 
the  stock  of  the  company  unincumbered. 

Griswold  died  suddenly  on  the  night  of  the  13th  of  Janu- 
ary, 1876,  and  his  estate  is  badly  insolvent.  He  left  a  will, 
of  which  there  are  two  executors,  Niles  P.  Hough  and  Henry 
A.  Whitman,  who  are  parties  to  the  present  suit. 

The  certificates  of  the  Providence  Screw  Company  stock 
did  not  arrive  in  Hartford  till  after  Griswold's  death.  After 
they  were  received  by  his  executors,  which  was  a  few  days 
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after  Griswold's  death,  Whitman,  one  of  the  executors, 
requested  the  bank  to  release  one  Inuidred  and  fv)rty-nine 
shares  of  the  stock  of  the  insurance  company,  claiining  that 
the  same  was  held  by  Griswold  in  trust  for  others,  and  oflered 
to  transfer  to  the  bank  in  lieu  thereof  the  twenty-two  sliares 
of  the  Providence  Screw  Co.  stock.  To  this  the  bank  assented, . 
and  delivered  to  Whitman  a  certificate  for  two  hundred  and 
ninety-six  sliares,  with  an  accompanying  power  of  attorney 
for  their  transfer  to  the  bank.  Whitman,  as  executor,  then 
transferred  one  hundred  and  forty-nine  shares  on  the  books  of 
the  insurance  company,  and  the  insurance  company  issued  a 
new  certificate  to  the  estate  of  Griswold  for  one  hundred  and 
fcrty-seven  sliares,  which  certificate  Whitman  delivered  to 
the  bank,  with  a  power  of  attorney  for  its  transfer,  and  also 
transferred  to  the  bank  the  twenty-two  shares  of  Providence 
Screw  Co.  stock. 

On  the  17th  of  January,  1876,  the  bank  filed  with  the 
insurance  company  copies  of  all  the  powers  of  attorney,  and 
Bought  to  transfer  all  the  shares  in  compliance  therewith. 

Griswold,  at  the  time  of  his  death,  was  the  owner  of  one 
hundred  shares  of  stock  of.  the  First  National  Bank,  repre- 
sented by  two  certificates  of  fifty  shares  each,  one  numbered 
756,  dated  December  20th,  1871,  and  one  numbered  772, 
dated  April  5th,  1872,  and  on  the  20th  day  of  January,  1876, 
Whitman,  as  executor,  exhibited  to  the  bank  an  envelope 
containing  these  two  certificates,  on  which  w^as  a  memoran- 
dum in  Griswold's  handwriting,  as  follows :  "  This  100  sliares 
of  First  National  Bank  stock  is  the  property  of  Griswold, 
Whitman  &  Welch ;"  and  informed  the  bank  that  it  was  his 
duty  to  transfer  the  same  to  Whitman  &  Welch,  surviving 
partners,  and  that  the  judge  of  probate  had  directed  him  so 
to  do.  The  bank  allowed  the  transfer  upon  surrender  of  the 
certificates,  which  transfer  was  made  by  Whitman  as 
executor. 

The  bank  has  demanded  from  the  insurance  company  a 
right  to  transfer  the  stocks  on  the  books  of  the  company  to 
the  bank  under  the  powers  of  attorney,  which  the  company 
refused  to  allow.  Other  creditors  of  Griswold  have  protested 
against  the  company  allowing  such  transfers  to  be  made. 
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Whitman,  as  executor,  on  the  15th  day  of  January,  1876, 
transferred  to  himself,  on  the  books  of  the  insurance  company, 
two  hundred  shares  of  the  stock  of  the  insurance  company, 
and  on  the  21st  day  of  January,  1876,  also  transferred  in 
like  manner  two  hundred  and  sixty  shares  of  the  stock  to 
George  M.  Ives,  and  on  the  25th  day  of  January,  1876,  Whit- 
man in  Iflce  manner  transferred  ninety-two  shares  to  himself 
and  ninety-two  shares  to  said  Ives,  claiming  that  all  the  stock 
so  transferred  by  him  was  held  in  trust  by  Griswold  for  him- 
self and  Ives. 

Griswold  for  a  long  time  before  his  death^  was  president, 
and  the  largest  stockholder  of  the  insurance  company  i 

Since  his  death  a  dividend  of  five  per  cent,  has  beem 
declared  on  the  stock,  but  the  dividend  on  the  stock  so  claimed 
by  the  bank  has  not  been  paid  to  any  one. 

Griswold's  estate  was  represented  as  insolvent,  and  com- 
missioners were  appointed  upon  it.  Both  the  bank  and  the 
insurance  company  presented  its  claim  in  detail  to  the  com- 
missioners. The  bank  represented  the  stock  of  the  insurance 
company,  to  the  amount  of  three  hundred  and  ninety-seven 
shares,  as  held  by  itself  as  collateral  security  for  its  claim ; 
the  insurance  company  made  no  representation  as  to  any  lien 
upon  the  stock  in  question  for  the  security  of  its  claim.  The 
commissioners  allowed,  in  addition  to  otlier  claims  of  tlie 
bank  not  secured,  a  claim  of  $50,627.73  as  a  secured  claini^ 
to  which  they  applied  the  value  of  the  397  sliares  of  tlie  stock 
of  the  insurance  company,  which  they  valued  at  $31,760,  and 
which,  with  other  collaterals  of  the  value  of  $8,699,  they 
deducted  from  the  amount  of  the  claim,  and  allowed  only  the 
balance,  $10,168.73.  The  commissioners  also  allowed  a  claim 
in  favor  of  the  insurance  company,  to  the  amount  of 
$16,601.28,  with  no  deduction  on  account  of  the  lien  of  the 
company  on  the  stock  standing  in  Griswold's  name.  Hie 
report  of  the  commissioners  was  duly  made  to  and  accepted 
by  the  court  of  probate,  and  no  appeal  was  taken  from  it  by 
eitlier  the  bank  or  the  insurance  company. 

Upon  these  facts  the  case  was  reserved  by  tlie  Superior 
Court  for  the  advice  of  this  court. 
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JI,  C,  Itolinsofiy  for  the  plaintiffs. 

First,  The  delivery  of  the  certificates  and  powers  of 
attorney  bind  the  estate.  The  pledge  of  stocks  in  that  mode 
ig^  by  statute  made  binding  upon  the  individual  and  his  estate. 
"  Shares  of  stock  in  any  corporation         *  *         mai/  he 

pledged  hy  executing  and  delivering  a  power  of  attorney  for  its 
transfer^  with  the  certificate  of  stock  therein  mentioned^  to  the 
party  to  wliom  the  pledge  is  made ;  but  no  such  pledge,  unless 
consummated  by  actual  transfer  of  the  stock  to  tlie  name  of 
such  party,  shall  be  effectual  to  hold  such  stock  against  any 
person  but  the  pledger  and  his  executors  and  administrator r, 
until  a  copy  of  said  power  of  attorney  shall  be  filed  with  the 
cashier,  treasurer,  or  secretary  of  said  corporation."  Of 
course  the  executors  represent  creditors  as  well  as  heirs. 

Second.  The  insurance  company  cannot  object  to  the 
transfer.  Their  refusal  at  the  time  was  based  upon  anxiety 
for  the  creditors,  and  their  promised  interest  in  the  screw 
stock.  They  now  claim  a  lien.  To  this  we  reply,  that  they 
have  had  no  lien  as  against  us  upon  these  shares ;  and  5f  they 
have  it  has  been  waived. 

1.  The  insurance  company  has  had  no  lien  upon  these 
shares  as  against  us.  Before  the  revision  of  1875  only  joint 
stock  corporations  had  a  lien  upon  the  shares  of  their  stock- 
holders. Especial  provision  was  made  for  enforcing  these 
liens.  The  revisers  by  omitting  a  single  word,  "such,"  and 
placing  the  present  section,  (§  8,  p.  279,)  in  the  general  pro- 
visions applicable  to  corporations,  have  given  it  a  new  force, 
which  now  comes  to  the  court  for  construction  the  first  time, 
as  we  believe.  The  language  of  the  statute  is  very  broad, 
and  its  very  breadth  will  induce  a  court  to  criticise  it  some- 
what sharply.  If  it  means  that  a  corporation  may  issue 
clean  certificates  of  proprietorship  in  its  capital  stock  trans- 
ferable upon  its  books  on  surrender  of  the  certificate,  (as  were 
tlie  certificates  at  bar,)  with  no  intimation  upon  them  of  the 
intention  of  the  corporation  to  claim  its  lien,  and  the  corpom- 
tion  may  assert  its  lien  upon  all  debts  of  every  kind  against 
all  the  stockholder's  shares,  against  bond  fide  purchasers  for 
value  and  honest  loans,  a  new  danger  has  been  added  to  pur- 
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chases  of  stocks  which  is  not  yet  appreciated  by  the  public. 
There  can  be  no  safety  in  purchasing  stocks,  or  lending  upon 
them,  until  the  purchaser  or  borrower  is  certified  of  his  safety 
by  a  certificate  in  his  own  name.  Such  a  state  of  things  is 
at  least  new.  Tlie  corporation  issues  its  certificates  to  whom 
it  may  concern,  certifying  that  the  shareholder's  proprietor- 
ship is  transferable  upon  surrender  of  the  certificate  by  tlie 
shareholder  or  his  attorney.  The  significance  of  the  certifi- 
cate itself  is  well  urged  by  Judge  Bosworth  in  favor  of  pur- 
chasers in  McCready  v.  RumBey.  6  Duer,  582.  He  says: — 
"When  there  is  nothing  in  the  terms  of  a  certificate  to  indi- 
cate that  the  stock  has  not  been  fully  paid  for,  and  an  outside 
purchaser  of  the  certificate  has  no  notice  that  it  has  not  been 
paid  for,  it  is  difficult  to  see  why  he  should  bq  affected  by  a 
lien  created  by  the  articles  of  association."  And  the  U. 
States  Supreme  Court  in  Union  Bank  v.  Laird j  2  Wheat., 
393,  emphasize  the  fact  that  the  corporation  verifies  by  the 
oath  of  its  officers  the  fact  that  they  had  no  intention  to 
waive,  and  did  not  waive,  a  lien  by  the  issue  of  an  ordinary 
certificate ;  as  if  the  fact  of  issuing  the  clear  certificate  pre- 
sumed a  waiver  which  must  be  rebutted  by  oath.  We  submit 
that  it  is  more  for  public  interest  to  construe  the  statute  to 
apply  universally  to  the  stockholders  themselves,  but  to  their 
attorneys  or  assigns  only  when  the  certificate  itself  apprises 
them  of  the  corporation's  intention  to  claim  a  lien.  But  the 
statute  has  no  application  to  our  right  to  transfer  two  hundred 
and  fifty  of  these  shares.  These  the  bank  lias  held  from 
1872.  They  were  avouched  by  the  two  certificates.  No.  374 
and  No.  423,  which  have  been  continuously  in  the  bank's 
possession,  and  it  has  always  had  a  power  of  attorney  to 
transfer  these  shares.  The  powers  were  changed  December 
24th,  1875,  and  Jaimary  10th,  1876,  but  these  changes  were 
simply  substitutions,  and  the  attorneyship  never  for  a  moment 
ceased.  The  original  transactions  were  made  under  the  law 
as  it  existed  in  1872.  That  law,  enacted  in  1871,  made  the 
pledge  as  good  and  ^^effectual  as  if  the  same  had  been  trans- 
ferred to  said  party  on  the  books  of  such  corporation."  The 
statute  goes  on  to  say  that  the  shares  shall  be  open  to  attach- 
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ment  by  creditors,  and  shall  pass  to  a  trustee  in  insolvency 
or  an  assignee  in  bankruptcy,  until  a  copy,  etc.,  is  filed.  Tlic 
pledge  of  these  shares  then  was  good  in  1872  against  tlie 
corporation  by  the  terms  of  the  statute,  and  the  corporation 
had  no  lien  then.  The  revision  of  1^75  did  not  affect  our 
rights,  for  they  were  expressly  protected  by  the  revision  itself 
(p.  651,  sec.  2). 

2.  If  the  corporation  ever  had  a  lien,  they  have  waived  it 
upon  these  shares.  When  tlie  bank  presented  its  copies  of 
power  of  attorney  and  sought  to  make  transfers  on  the 
17th  of  January,  1876,  which  was  in  a  reasonable  time  after 
the  death,  the  insurance  company  waived  its  lien  when  it 
failed  to  assert  it.  Weeks  v.  Ooode^  6  Com.  Bench,  N.  S., 
£07;  Coite  v.  Winter^  3  Code  Reporter,  142;  Brinley  v. 
AdamBy  14  Wend.,  201;  Murphy  v.  lAppe^  35  Jones  A  ?p., 
542.  The  company  also  waived  its  lien  by  writing  a  new 
certificate  in  the  name  of  the  estate  for  the  hundred  and  forty- 
seven  shares.  Also  by  allowing  the  executor  to  transfer  four 
hundred  and  forty-four  shares  of  Griswold's  stock  after  notice 
of  the  title  of  the  bank.  Also  by  failing  to  present  it  as  a 
claim  upon  Griswold's  estate  in  the  commissioners'  court,  and 
by  presenting  a  list  of  their  securities  and  omitting  any  claim 
of  lien  upon  these  shares.  The  statute  provides  for  just  such 
a  state  of  tilings,  (p.  390,  §  13,)  and  contemplates  a  presenta- 
tion of  the  claim  for  lien.  But  if  there  was  no  legal  obliga- 
tion upon  the  insurance  company  to  claim  their  lien,  they  still 
abandoned  it,  and  will  be  estopped  against  claiming  it  after 
having  presented  a  list  of  unsecured  claims,  and  another  list 
of  secured  claims  with  the  shares  of  stock  omitted  from 
their  list  of  securities.  They  can  not  take  a  dividend  upon 
an  unsecured  balance  and  afterwards  exhaust  the  whole  of 
their  undisclosed  security.  It  would  be  inequitable  and 
unjust.  Gregory  v.  Benedict^  89  Conn.,  22;  Bailey  v.  Bu%- 
singj  41  id.,  74.  The  company  has  also  waived  its  lien  by 
consenting  to  the  claim  of  the  bank  before  the  commissioners 
without  opposition  or  appeal. 

Third.  The  finding  of  the  commissioners  and  the  accept- 
ance of  their  report  allowing  our  lien  and  acquiescing  in  the 
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insurance  company's  non-presentation  of  any  claim  upon 
these  shares,  is  a  judgment  conclusive  upon  all  the  parties 
before  the.  probate  court, — the  estate,  the  insurance  company, 
and  the  other  creditors.  Olmsted  v.  Bailey^  35  Conn.,  687. 
A  decree  of  the  probate  court  is  of  course  as  conclusive  as  a 
decree  of  the  Supreme  Court.  Gates  v.  Treaty  17  Conn., 
392.  These  parties  were  all  in  the.  probate  court,  and  the 
acceptance  of  the  commissioners*  report  is  a  final  settlement 
of  the  whole  matter. 

Fourth.  If  the  insurance  company  ever  had  the  lien  upon 
these  shares,  it  was  a  claim  against  the  estate  of  Griswold, 
and  by  not  presenting  it  within  the  time  limited  the  company 
is  expressly  barred  by  the  statute  from  making  the  claim. 
Gen.  Statutes,  p.  388,  §  5.  If  a  corporation  can  claim  liens 
upon  items  of  inventoried  estate  and  be  justified  in  not  pre- 
senting them,  no  estate  could  ever  be  settled. 

A.  P.  Hyde  and  (7.  E,  Perkins^  for  the  defendants. 

1.  Tlie  insurance  company  claim  that  by  virtue  of  the 
statute  (Gen.  Stat.,  p.  279,  sec.  8,)  they  have  a  lien  on  this 
stock  for  the  indebtedness  of  Griswold  to  them,  not  only  for 
that  contracted  before  the  time  when  the  stock  is  claimed  to 
have  been  pledged  to  the  bank,  but  for  all  contracted  after 
that  time  and  before  the  insurance  company  had  notice  of  the 
pledge.  The  amount  of  the  debts  of  Griswold  to  the  insur- 
ance company  fully  appears  from  the  commissioners'  report 
on  his  estate,  by  which  it  appears  that  his  indebtedness  to  the 
company,  not  otherwise  secured  than  by  this  lien,  amounts  to 
$46,601.28.  The  company  claim  that,  by  a  fair  construction 
of  the  9th  section  of  the  statute,  no  pledge  of  the  stock  would 
be  valid,  so  as  to  defeat  their  lien  for  any  advances  made  by 
them  to  Griswold  before  they  were  notified  of  the  attempted 
pledges  as  required  by  the  act.  If  we  are  correct  in  our  con- 
struction of  these  sections  of  the  statute,  it  is  clear  that  the 
bank  is  not  entitled,  under  its  pledge,  to  any  transfer  of  this 
stock,  until  it  shall  have  first  paid  the  debt  due  from  Gi-iswold 
to  the  insurance  company.  Vansands  v.  Middlesex  Co.  Bank^ 
26  Conn.,  144;  Stebbins  v.  Phoenix  Fire  Ins,  Co.^  3  Paige, 
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850;  McCready  v.  Ramsey^  6  Duer,  674;  Arnold  v.  Suffolk 
Bank^  25  Barb.,  424 ;  Roger%  v.  Huntington  Bank^  12  Serg. 
&  R.,  77;  Grant  v.  Mechania^  Bank^  15  id.,  140;  SewaU  v. 
Lancaster  Bankj  17  id.,  285. 

2.  The  estate  of  Griswold  being  insolvent,  this  attempted 
pledge  of  the  stock  is  void  as  against  the  other  creditors  of 
Griswold,  and  will  not.be  enforced  by  a  court.  In  the  fii'st 
place,  the  delivery  of  the  certificates  of  stock  with  powers  of 
attorney  to  the  bank  vested  no  legal  title  or  interest  in  the 
bank.  Tlie  stock  could  only  be  transferred  on  the  books  of 
the  company.  Such  a  power  of  attorney  might  be  irrevocable 
by  Griswold  during  his  life,  but  its  execution  was  terminated 
by  his  death,  as  no  act  can  be  done  in  the  name  of  a  dead 
man.  After  his  death  the  pledge,  if  any  existed,  could  only 
be  enforced  in  a  court  of  equity.  Sunt  v.  Rousmarder^ s 
Admrs.j  8  Wheat.,  201;  Watson  v.  King,  4  Camp.,  272; 
Piatt  V.  SawkinSy  43  Conn.,  139.  The  claim  of  the  bank  to 
tins  security  -being  merely  an  equitable  one,  a  court  of  equity 
will  not  interfere  to  enforce  it,  unless  the  equity  of  the  bank 
is  superior  to  that  of  the  other  creditors.  This  can  not  be 
claimed  in  the  present  case,  inasmuch  as  the  neglect  of  the 
bank  to  give  notice  of  the  pledge  enabled  Griswold  to  hold 
liimsclf  out  to  the  world  as  the  absolute  owner  of  this  stock, 
and  thereby  contract  debts  which  are  now  outstanding.  The 
claim  of  the  bank  gains  no  strength  from  the  statute  author- 
izing a  pledge  of  stock  without  an  actual  transfer,  as  by  tlieir 
own  laches  they  neglected  to  give  the  notice  required  by  the 
statute,  and  so  contributed  to  the  miscliief  which  that  require- 
ment sought  to  avoid.  In  the  next  place,  this  stock  remained 
liable  to  attachment  by  any  creditor  until  the  death  of  Gris- 
wold; and  it  is  c'lear  that,  if  he  had  made  an  assignment  as 
an  insolvent  debtor,  his  assignee  would  have  held  the  stock. 
Sfupman  v.  ^^na  Ins.  Co.^  29  Conn.,  245.  But  the  executor 
of  an  insolvent  estate  occupies  the  same  position  as  such  a 
trustee ;  that  is,  he  has  all  the  rights  of  creditors,  as  well  as 
of  the  testator.  In  fact,  in  an  insolvent  estate  there  are  none 
whose  rights  are  represented  except  creditors.  Freeman  v. 
Burnham,  86  Conn.,  470,  475;  Andruav.  Boolittle,  11  id., 
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289;  WUUams  v.  Morehousey  9  id.,  473.  Can  it  be  daimed, 
if  this  stock  had  been  attached  by  a  creditor,  that,  hy  the 
death,  the  attachment  would  have  been  dissolved  for  the 
benefit  of  the  bank,  and  not  for  aU  the  creditors  whose  rights 
are  represented  by  the  executors?  Except  for  the  provisions 
of  the  statute  it  would  hardly  be  claimed  that  the  bank  could 
compel  the  executors  to  convey  the  stock  to  them.  But  much 
reliance  is  placed  on  the  language  of  the  act,  which  provides 
that,  unless  notice  is  given  as  required,  such  transfer  shall 
not  be  effectual  to  hold  said  stock  against  any  person  ^'  but 
the  pledger  and  his  executors,  &o.^*  The  statute,  though  it 
speaks  of  the  executors,  clearly  means  to  refer  to  them  so  far 
as  they  represent  the  debtor  and  not  as  they  represent  credit- 
ors. The  original  act  of  1871  shows  that  the  rights  of  cred- 
itors were  the  very  ones  intended  to  be  protected  by  the 
requirement  of  notice,  and  in  the  present  law  the  change  of 
phraseology  adopted  by  the  revisers  was  intended  to  convey 
tlie  same  idea. 

3.  The  bank  has  no  better  claim  to  a  transfer  of  the  hund- 
red and  forty-seven  shares,  under  the  power  of  attorney  signed 
by  one  of  the  executors,  than  they  have  wider  those  signed 
by  Griswold.  The  bank  surrendered  the  certificate  for  two 
hundred  and  ninety-six  shares  to  this  executor,  because  a  part 
of  the  stock  represented  by  that  certificate  did  not  belong  to 
Griswold,  and  to  enable  the  executor  to  transfer  that  stock  to 
those  for  whom  it  was  held  in  trust;  and  the  executor,  taking 
a  new  certificate  for  the  remaining  hundred  and  forty-seven 
shares  in  the  name  of  the  estate,  returned  the  same  with  his 
power  of  attorney  to  the  bank,  in  order  to  give  them  the  same 
rights  they  had  before,  and  no  more.  It  matters  little 
whether  this  was  done  by  the  executor  under  wrons  advice  or 
under  a  mistaken  idea  of  his  duty.  There  was  no  new  con- 
sideration, and  the  bank  claims  to  hold  it  as  collateral  security 
for  the  same  debts  for  which  it  before  clauned  to  hold  it.  If 
an  executor  of  an  insolvent  estate  should,  in  collusion  with 
<me  creditor,  attempt  to  convey  the  assets  of  the  estate  to  such 
creditor,  and  so  prefer  him,  to  the  injury  of  the  oUiers,  a 
court  of  equity  would  restrain  the  attempt  or  declare  the 

Vol.  xlv. — 5 


Digitized  by 


Google 


84      HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Fint  National  Bank  v.  Hartford  Life  &  Annuity  Ins.  Co. 

transfer  void,  as  the  case  might  require.    At  all  events,  it 
would  not  lend  its  aid  in  enforcing  such  a  transfer. 

Pardee,  J.  Tliis  is  an  amicable  submission,  upon  an 
agreed  statement  of  facts,  to  the  Superior  Court,  under  the 
statute,  of  matters  in  dispute  between  the  Hartford  Life  and 
Annuity  Insurance  Company,  the  First  National  Bank,  and 
the  estate  of  Wareham  Griswold,  late  of  Hartford,  deceased, 
represented  by  his  executors ;  these  corporations  and  persons 
being  all  of  Hartford.  The  Superior  Court  has  asked  the 
advice  of  this  court  as  to  what  decree  shall  be  passed  in  the 
premises. 

[After  making  a  statement  of  the  principal  facts  in  the 
<;ase,  which  is  omitted,  as  the  facts  have  been  sufBciently 
stated,  the  opinion  proceeds  as  follows :] 

The  statute  (Rev.  of  1875,  page  279,  sec.  9,)  provides  as 
follows:  "Shares  of  stock  in  any  corporation  organized  in 
this  state  under  the  laws  of  this  state  or  of  the  United  States, 
may  be  pledged  by  executing  and  delivering  a  power  of  attor- 
ney for  their  transfer,  with  the  certificate  of  stock  therein  men- 
tioned, to  the  party  to  whom  the  pledge  is  made ;  but  no  such 
pledge,  unless  consummated  by  an  actual  transfer  of  the  stock 
to  the  niame  of  such  party,  shall  be  effectual  to  hold  such  stock 
•against  any  person  but  the  pledger,  and  his  executors  and 
administrators,  until  a  copy  of  such  power  of  attorney  shall 
be  filed  with  ttie  cashier,  treasurer,  or  secretary  of  said 
■corporation." 

By  virtue  of  the  pledge  by  Griswold  of  the  stock  here  in 
question  to  the  bank  and  the  delivery  of  the  certificates,  with 
powers  of  attorney  for  the  transfer  thereof  to  themselves,  for 
tlie  security  of  his  indebtedness,  they  acquired  as  against  him 
an  equitable  interest  in  it,  liable  however  to  be  defeated  by 
attacliment,  by  levy,  by  transfer  to  a  trustee  in  insolvency  or 
to  an  assignee  in  bankruptcy,  by  his  death  leaving  creditors 
whose  debts  could  only  be  paid  in  full  by  the  proceeds  thereof,' 
and  by  a  lien  placed  thereon  by  a  public  statute.  The  bank 
had  Hbe  privilege  of  ofaanging  this  possible,  contingent  eqaita- 
ble  interest  into  a  perfected  indefeasible  lien  for  the  security 
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of  their  debt.  They  suflTered  it  to  pass  from  them  by  omitting 
either  to  transfer  the  shares  upon  the  books  of  tho  insurance 
company  to  themselves,  or  to  give  notice  to  that  company  of 
their  lien,  until  after  the  enactment  of  a  statute  which  went 
into  operation  on  the  first  day  of  January,  1876,  and  which 
provides  that  every  corporation  "  shall  at  all  times  have  a  lien 
upon  all  the  stock  owned  by  any  person  therein,  for  all  debts 
due.  to  it  from  him."  Revision  of  1875,  page  279,  sec.  8. 
Therefore,  the  bank  not  having  previously  made  any  transfer 
or  given  any  notice,  on  that  day  there  came  into  existence  in 
behalf  of  the  insurance  company  a  statutory  mortgage  or 
pledge  of  the  stock  to  themselves  as  security  for  Griswold's 
present  indebtedness  to  them ;  and  thereafter,  in  the  absence 
of  any  notice  from  the  bank,  whenever  the  company  made  a 
loan  to  him,  there  simultaneously  sprang  up  a  like  mortgage 
for  the  security  thereof;  and  this  without  any  request  upon 
their  part  or  any  agreement  upon  his.  Inasmuch  as  it  is  the 
creation  of  a  public  statute,  no  act  upon  tlie  part  of  the  insur- 
ance company  by  way  of  actual  notice  to  any  person  or  cor- 
poration was  necessary  to  the  perfection  of  their  lien,  because 
the  statute  requires  none,  and  is  itself  of  course  constructive 
notice  to  all  persons.  The  legal  interest  of  the  company  in 
the  shares,  thus  perfected  by  the  power  of  a  public  act,  must 
take  precedence  of  the  imperfect,  because  secret,  interest  of 
the  bank  therein. 

After  this  eighth  section  went  into  operation  whoever  pur- 
cliased  stock  in  any  corporation  or  took  it  in  pledge  as  security 
for  loans,  could  not  be  sure  of  his  legal  title  as  owner  or  of 
his  equitable  interest  as  pledgee  until  he  had  transferred  it  to 
himself  upon  the  books  of  such  corporation,  or  had  filed  the 
statutory  notice.  That  statute  took  immediate  efiect  upon 
all  corporate  shares  then  existing  without  regard  to  the  fact 
that  the  various  corporations  had  previously  issued  cei*tificatcs 
representing  such  shares,  framed  in  absolute  terms  of  owner- 
ship and  containing  no  notice  of  any  claim  for  such  lien;  and 
it  takes  like  immediate  efiect  upon  shares,  the  certificates  for 
which  have  been  issued  since  the  enactment  thereof,  without 
stating  therein  any  claim  for  such  lien;  for,  tlie  act  does  not 
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require  corporations  to  embody  any  such  notice  in  their 
respective  certificates  as  a  pre-requisite  to  the  lien,  and  the 
court  has  no  power  to  demand  it;  and  as  in  contemplation  of 
law  every  person  has  notice  of  the  privileges  conferred  and 
obligations  imposed  by  a  public  statute,  whoever  accepts  either 
as  purchaser  or  pledgee  of  corporate  shares  must  consider  the 
statutory  provision  for  a  lien  as  a  constituent  part  of  the  cer- 
tificate which  he  receives.  And  so  far  as  it  concerns  the 
hundred  and  forty-seven  shares  which  were  returned  to  the 
bank  with  the  new  power  of  attorney,  the  pledge  for  Gris- 
wold's  indebtedness  to  the  company  was  by  force  of  the  stat- 
ute constructively  embodied  in  the  new  certificate  representing 
them,  as  it  had  been  in  the  .ormer  one. 

By  virtue  of  this  ninth  section  the  pledge  to  the  bank  was 
good  as  against  Griswold  and  his  heirs,  without  transfer  of 
the  shares  or  notice  to  the  insurance  company;  and  if  upon 
his  death  these  shares  were  not  needed  for  the  payment  of 
debts,  as  against  his  heirs  a  court  of  equity  would  have 
enforced  the  pledge  in  favor  of  the  bank. 

Going  beyond  this,  they  urge  that  the  statutory  mortgage 
to  the  insurance  company  does  not  take  precedence  of  the 
equitable  interest  acquired  by  them  two  years  before  the  pass- 
age of  the  act  giving  corporations  a  lien  upon  their  own  shares 
as  security  for  indebtedness  to  them  from  the  owners  thereof. 
The  statute  as  originally  passed  in  1871  declared  that  stock 
pledged  by  a  delivery  of  the  certificate  with  a  power  of  attor- 
ney to  the  pledgee  should  not  be  "  protected  from  attachment 
or  levy  by  any  creditor  of  the  owner  thereof  or  from  passing 
to  his  assignee  in  bankruptcy  or  trustee  in  insolvency  until  a 
copy  of  said  power  of  attorney  shall  be  filed  with  tlie  cashier, 
treasurer,  or  secretary  of  the  corporation."  Session  Laws 
of  1871,  page  625.  It  re-appears  in  the  Revision  of  1875, 
page  279,  section  9,  declaring  that  ^^  no  such  pledge  shall  be 
effectual  to  hold  such  stock  against  any  person  but  the  pledger 
and  his  executors  and  administrators  until,"  &c.  The  words 
are  changed  but  the  meaning  remains. 

The  pledge  by  Griswold  to  the  bank  was  in  1872 ;  after  the 
enactment  of  the  ninth  section  in  1871  it  became  impossible 
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for  the  bank  to  acquire  any  Tested  interest  in  the  stock  as 
against  creditors,  present  or  future,  except  by  a  notice.  The 
statute  expressly  preserves  creditors*  rights.  If  Griswold 
had  gone  into  bankruptcy  all  debts  would  liave  shared  equally 
in  the  proceeds  of  the  stock.  The  statute  reserved  to  the 
insurance  company  the  right  to  take  precedence  of  the  bank 
by  an  attachment  for  the  security  of  their  debt,  irrespective 
of  the  question  as  to  when  it  was  contracted.  The  bank 
acquired  and  held  their  interest  in  the  stock  under  a  statute 
which  exposed  it  to  all  modes  of  attack  from  creditor,  so 
long  as  it  rested  upon  a  secret  pledge ;  they  took  that  interest 
upon  a  statutory  declaration  that  it  should  not  become  vested 
as  against  any  creditor  until  they  had  filed  a  notice;  and  the 
act  of  1876  is  the  exercise  by  the  legislature  of  power 
reserved  to  itself  in  the  act  of  1871,  and  only  added  to 
attachment,  levy,  and  assignment  to  trustees  in  insolvency, 
one  more  door  of  access  to  the  stock ;  not  a  new  right,  but 
simply  an  additional  method  for  enforcing  one  already  in 
existence.  Tlie  insurance  company,  seeing  that  no  one  had 
secured  any  vested  interest  in  the  stock  on  the  first  day  of 
January,  1875,  by  giving  the  statqtory  notice,  from  that  day 
onward  had  the  right  to  refrain  from  obtaining  other  security 
either  by  pledge  or  attachment  and  to  rest  solely  upon  what 
the  statute  had  done  for  them;  presumably  they  did  so;  on 
that  day  they  could  have  attached;  practically  the  statute 
placed  an  attachment  upon  the  stock  in  their  behalf;  it  pub- 
licly recorded  a  completed  lien  for  their  security,  and  that 
would  have  been  the  precise  effect  of  an  attachment;  the 
equity  of  the  bank  reached  no  farther  than  the  person  of 
Griswold.  .Conceding  that  the  bank  took  a  power  of  attorney 
coupled  with  such  an  interest  as  the  lender  of  money  has  in 
securities  thus  pledged,  and  conceding  the  fullest  effect  other- 
wise to  be  claimed  for  that  power  in  a  court  of  equity,  yet 
our  statute  declares  fhat  it  shall  not  stand  before  debts  present 
or  future  unless  a  notice  is  filed ;  and  the  statute  gives  no 
protection  except  at  the  price  of  full  compliance  with  its 
requirements.  There  being  no  notice,  the  sole  security  to  tlie 
bank  rested  upon  Griswold's  solvency ;  virtually,  nothing  was 
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added  to  his  name.  Tlie  equitable  interest  of  the  bank  stands 
postponed  to  the  publicly  recorded  lien  in  favor  of  the  insur- 
ance company,  by  the  principle  which  postpones  an  unperfected 
to  a  completed  attachment,  or  a  secret  unrecorded  mortgage 
of  land  to  one  which  although  later  in  time  is  recorded  by  a 
grantee  who  has  no  notice  of  the  first. 

But  if  this  position  is  untenable  we  should  be  compelled  to 
advise  the  Suj^erior  Court  that  the  stock  must  go  unencum- 
bered into  the  mass  of  the  estate  for  the  equal  benefit  of  all 
creditors.  Tlie  bank,  the  insurance  company  and  the  execu- 
tors have  signed  the  articles  of  submission  and  are  parties  of 
record ;  all  other  creditors  are  parties  in  the  person  of  the 
executors ;  for  in  the  case  of  an  insolvent  estate  there  is  no 
heritable  interest;  they  represent,  really,  creditors  alone. 
Upon  Griswold's  death  the  law  laid  its  hands  upon  his  estate ; 
he  dying  insolvent  the  debts  then  due  stood  practically,  so  far 
forth  as  the  secret  interest  of  the  bank  is  concerned,  as  if, 
living,  the  law  had  placed  his  estate  in  the  hands  of  a  trustee 
in  insolvency;  their  precedence  was  made  by  the  statute  to 
depend  upon  a  notice;  in  the  absence  of  that,  whenever, 
living,  his  estate  goes  to  a  trustee  in  insolvency,  or,  dying 
insolvent,  it  goes  to  his  executor,  the  statute  reduces  the  bank 
to  the  level  of  unsecured  creditors.  To  repeat  what  we  have 
already  said,  whatever  at  common  law  might  have  been  the 
extent  of  the  right  conferred  upon  the  bank  as  lenders  of 
money  upon  this  manner  of  pledge,  the  statute,  so  far  forth 
as  other  creditors  are  concerned,  limits  it  to  the  duration  of 
Griswold's  solvency. 

Griswold  having  died  insolvent  his  executors  proceeded  in 
accordance  with  the  statutory  provisions  concerning  insolvent 
estates ;  commissioners  were  appointed  by  the  probate  court 
to  receive  the  claims  of  creditors,  to  determine  the  amount, 
if  anything,  due  upon  each,  and  to  report  to  that  court  a  list 
thereof,  specifying  particularly  those  which  they  allowed  and 
those  which  they  disallowed ;  and  if  any  creditor  having  any 
security  for  his  claim  upon  any  property  of  the  estate,  should 
present  that  claim  for  allowance,  it  is  made  their  duty  to 
enquire  into,  determine,  and  report  the  cash  value  of  such 
security. 
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The  bank  presented  their  claim  to  the  commissioners,  and 
added  the  statement  that  they  had  by  way  of  security  therefor 
a  lien  upon  the  three  hundred  and  ninety-seven  shares  of  stock 
in  the  insurance  company ;  that  company  presented  theip  claim 
but  were  silent  as  to  any  lien  upon  the  same  stock.  The 
commissioners  determined  the  amount  due  from  the  estate  to 
these  parties  respectively  and  reported  the  same  to  the  probate 
court;  reporting  likewise  the  value  to  the  bank  of  tlie  insur- 
ance shares  as  security  for  their  debt.  The  court  accepted 
the  report;  no  appeal  has  been  taken  from  it,  and  the  statu- 
tory time  for  taking  an  appeal  has  passed. 

The  bank  now  urges  that  the  finding  of  the  commissioners 
and  acceptance  of  their  report  by  the  court  is  a  conclusive 
judgment  upon  the  estate,  the  bank,  the  insurance  company, 
and  all  other  creditors,  as  parties  before  that  court,  not  only 
as  to  the  amount  of  their  respective  claims,  but  as  to  which 
has  the  prior  lien  upon  the  insurance  shares. 

This,  we  think,'^is  to  attribute  to  the  commissioners  powers 
with  which  they  are  not  vested.  They  are  a  statutory  tribu- 
nal, brought  into  existence  for  the  single  and  special  purpose 
of  determining  and  reporting  to  the  probate  court  how  much, 
if  anything,  is  due  to  each  claimant,  and  thereby  finding  the 
aggregate  of  debts  due  from  the  estate ;  they  cease  to  exist 
when  this  duty  is  performed.  The  issue,  so  far  as  there  can 
be  said  to  be  an  issue  before  a  tribunal  when  there  are  no 
pleadings,  and  in  a  strict  sense  no  parties,  is  between  the 
estate  on  the  one  hand  and  the  body  of  creditons  on  the  other ; 
the  determination  of  the  commissioners  as  to  what  the  estate 
owes  upon  any  claim  presented  is  final,  if  unappealed  from; 
their  determination  that  a  particular  debt  is  due  to  A  and  not 
to  £  is  not  conclusive  as  between  them ;  if  the  commissioners 
report  that  the  debt  is  the  property  of  A  and  the  executor 
pays  to  him  the  percentage  due  thereon,  the  estate  is  protected 
from  any  further  proceedings  on  the  part  of  either  of  them ; 
but  if  B  can  thereafter  show,  either  in  a  court  of  equity  or  a 
court  of  law  having  general  jurisdiction,  that  the  money 
received  by  A  was  due  to  himself,  the  finding  of  the  commis- 
sioners will  not  protect  A;  they  are  not  clothed  with  power 
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to  make  a  conclusive  adjudication  of  jB'«  right  to  receive  the 
money.  Again,  if  Griswold  had  executed  his  promissory  note 
for  $1,000,  and  A  had  presented  it  to  the  commissioners  as  a 
claim  in  his  favor,  and  B  had  likewise  presented  a  claim 
founded  upon  the  same  note,  declaring  it  to  be  his  property 
and  that  A  had  unlawfully  possessed  himself  of  it,  and  the 
commissioners  had  heard  them  and  had  reported  to  the  pro- 
bate court  that  the  estate  owed  $900  upon  the  note  to  -4,  and 
no  appeal  had  been  taken  from  the  decree  accepting  the 
report,  and  the  executors  had  paid  the  percentage  to  J.,  while 
the  decree  would  afford  perfect  protection  to  the  executor  in 
making  the  payment,  it  would  not  bar  B  from  thereafter 
proving  in  a  court  of  general  jurisdiction,  upon  a  proper  pro- 
ceeding, that  the  debt  was  his  property  and  recovering  from 
A  the  amount  received  by  him.  But  B  is  concluded  as  to  tlie 
amount,  and  although  in  his  proceeding  against  A  he  should 
prove  that  the  estate  owed  $1,000  upon  the  note,  he  can 
recover  no  more  from  A  than  the  latter  received. 

And  the  issue  before  the  commissioners  upon  the  estate  of 
a  living  insolvent  is  confined  to  the  determination  of  the 
amount  of  indebtedness  to  be  paid  to  each  claimant  under  the 
trusteeship'  then  existing;  if  under  that  A  presents  a  claim 
for  $1,000  and  the  commissioners  report  only  $500  to  be  due 
thereon,  and  he  receives  his  percentage  from  Uie  trustee  upon 
that  sum ;  and  if  at  some  future  time  the  insolvent  becomes 
possessed  of  property,  A  is  not  concluded  by  the  report  of 
the  commissioners  as  to  the  amount  of  his  debt,  and  if  in  a 
proper  legal  proceeding  against  tlie  debtor  he  can  prove  that 
the  debt  amounted  to  $1,000,  he  can  recover  the  unpaid  portion 
of  that  sum.  Again,  if  the  bank  and  the  insurance  company 
had  each  presented  to  the  commissioners  tlie  whole  of  their 

•respective  claims  against  Griswold's  estate,  together  witli 
their  several  clainis  to  a  first  lien  upon  the  insurance  stock, 
and  had  been  heard,  and  the  commissioners  had  decided  the 
amount  of  the  debt  due  to  each,  and  had  i-eported  that  the 
right  to  the  benefit  of  the  security  belonged  to  the  bank,  and 
no  appeal  had  been  taken  from  the  decree  of  the  probate 

.  court  affirming  this  report,  as  between  the  bank  and  the 
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insurance  company  the  whole  question  as  to  which  is  entitled 
to  the  first  lien  upon  the  stock  is  as  open  as  before.  The 
bank  and  the  insurance  company  were  each  compelled  to  pre- 
sent their  respective  claims  to  the  commissioners  if  they 
desired  to  receive  a  percentage  above  the  proceeds  of  such 
securities  as  they  might  respectively  hold ;  the  allowance  or 
disallowance  of  these  claims  of  indebtedness  was  the  issue  to 
be  determined;  the  application  of  collateral  securities  was 
merely  incident  to  the  main  question;  and  as  an  accepted 
report  from  commissioners  makes  conclusive  determinations 
only  for  the  benefit  of  the  estate  and  for  the  guidance  of  the 
executor  or  trustee  thereof  as  to  the  payment  of  percentages 
upon  proven  debts  and  the  valuation  and  application  of 
pledged  property,  when  the  bank  presented  to  this  special 
tribunal  of  limited  jurisdiction  an  unfounded  claim  upon  the 
stock  as  security  for  their  debt,  the  insurance  company  could 
ask  the  same  tribunal  to  recognize  tlieir  lien  upon  the  stock, 
without  conferring  upon  it  the  power,  not  otherwise  possessed, 
of  finally  concluding  them,  as  between  themselves  and  the 
bank,  upon  that  matter.  Nothing  is  conclusively  decided 
beyond  what  is  necessary  to  effect  the  sole  purpose  of  the 
proceeding,  that  is,  the  final  settlement  of  the  estate  of  a 
deceased  insolvent,  so  far  as  the  estate  itself  is  concerned. 
To  accomplish  that  it  is  only  necessary  to  know  the  amount 
of  its  indebtedness  and  to  certify  to  the  executor  the  names 
of  persons  or  corporations  to  whom  he  can  safely  pay  percent- 
ages upon  the  debts  allowed ;  it  is  not  at  all  necessary  to  that 
end  that  it  should  be  conclusively  determined  as  between  the 
bank  and  the  insurance  company  that  one  or  the  other  had 
the  superior  claim  to  the  security ;  for  the  estate  has  not  the 
slightest  interest  in  that  question ;  it  owes  to-each  more  than 
the  value  of  it;  it  cannot  be  helped  or  harmed  by  any  result 
which  may  be  reached  concerning  it;  it  owes  no  more,  no  less, 
either  to  the  bank  or  to  the  insurance  company;  and  the 
report  made  by  this  special  tribunal  should  not  conclusively 
adjudicate  a  matter  which  is  neither  necessary  nor  pertinent 
to  the  issue  before  it. 

If  wd  turn  to  the  statutes  creating  commissioners  we  find 

Vol.  xlv. — 6 
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that  it  is  their  duty  "  to  receive  and  decide  upon  the  claims 
of  creditors  of  such  estate;"  to  " report  to  the  court  a  list  of 
the  claims  exhibited  to  them,  specifying  particularly  those 
allowed  and  those  disallowed;"  and  if  any  creditor  has 
security  for  his  claim  tliey  are  to  "enquire  into  tlie  cash  value 
of  such  security ;"  these  are  the  terms  of  the  limited  com- 
mission issued  to  them  by  the  legislature. 

We  are  reminded  that  the  decree  of  a  court  of  probate  in 
a  matter  within  its  jurisdiction  is  as  conclusive  upon  the  par- 
ties as  the  judgment  or  decree  of  any  other  court ;  but,  as 
the  determination  of  the  commissioners  is  only  conclusive  as 
to  the  amount  of  a  debt  and  as  to  the  person  to  whom  the 
executor  can  safely  pay  a  percentage  thereon,  and  tliis  for  the 
benefit  of  the  estate,  the  passage  of  the  decree  by  the  court 
only  confirms  the  conclusiveness  to  the  same  extent  and  for 
the  same  purpose. 

In  Loomis  v.  Eaton^  32  Conn.,  660,  land  was  mortgaged, 
first,  to  secure  a  note  for  #2,000  to  J.;  second,  to  secure  a 
debt  to  B;  the  mortgagor  died  and  his  estate  was  represented 
insolvent;  the  first  mortgagee  presented  his  claim  for  princi- 
pal and  interest  to  the  commissioners;  the  administrator  and 
the  second  mortgagee  appeared  and  objected  to  the  allowance 
of  any  interest  on  the  ground  of  usury,  and  the  commission- 
ers allowed  only  the  principal,  rejecting  the  claim  for  interest. 
Subsequently,  upon  a  proceeding  for  a  foreclosure,  the  first 
mortgagee  found  entrance  to  a  court  of  general  jurisdiction, 
and  it  was  held  that  the  judgment  of  the  commissioners  was 
not  conclusive  upon  him  in  that  court  upon  the  question  of 
usury,  and  that  he  was  entitled  to  interest;  and  he  was 
allowed  to  take  a  decree  of  foreclosure  for  unpaid  interest. 
The  court  says>  "The  fact  that  the  respondent  was  present 
and  assisted  the  administrator  in  making  a  defence  can  make . 
no  difference.  He  was  not  a  party  to  that  proceeding ;  and 
the  allowance  or  disallowance  of  a  claim  by  the  commission- 
ers could  only  affect  the  property  in  the  hands  of  the  admin- 
istrator." And  this  view  of  the  law  is  further  illustrated  and 
enforced  in  a  discriminating  note  by  the  reporter. 

And  if,  under  certain  circumstances,  the  findini;  of  the 
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commissioners  is  not  absolutely  final  and  conclusive  even  as 
to  the  amount  of  a  debt  and  as  against  the  creditor  who  pre- 
sents it,  much  less  should  their  determination  be  always  and 
everywhere  conclusive  upon  the  collateral  and  incidental 
question  as  to  who  has  the  beat  claim  to  a  given  security. 

A  few  days  after  the  death  of  Griswold,  upon  the  request  of 
H.  A.  Whitman,  one  of  the  executors,  the  bank  delivered  to 
him  the  certificate  for  two  hundred  and  ninety-six  shares  of 
the  insurance  stock,  and  consented  that  he  should  transfer 
one  hundred  and  forty-nine  shares  thereof  to  certain  persons 
for  whom  Oriswold  had  held  the  same  in  trust;  the  insurance 
company  permitted  him  to  make  the  transfer  upon  their  books, 
and  issued  a  new  certificate  for  the  remaining  hundred  and 
forty-seven  shares  in  the  name  of  the  estate  of  Griswold, 
which  certificate  Whitman  delivered  to  the  bank  with  his 
power  of  attorney  as  executor  to  transfer  to  themselves ;  and 
he  also  transferred  twenty-two  shares  of  Providence  screw 
stock  to  them.  The  insurance  company  also  permitted  Whit- 
man as  executor  to  make  several  transfers  of  shares  of  their 
stock  which  stood  in  Griswold's  name  and  were  not  pledged 
to  the  bank,  upon  Whitman's  declaration  that  Griswold  was 
not  the  owner  thereof,  but  held  them  only  in  trust.  On  the 
17th  day  of  January,  1876,  the  bank  delivered  to  the  insur- 
ance company  copies  of  all  the  powers  of  attorney,  and  asked 
leave  to  transfer  the  shares  to  themselves  in  pursuance 
thereof;  the  company  refused  to  permit  the  bank  to  make  the 
transfer,  but  remained  silent  concerning  any  claim  to  a  lien 
thereon  in  their  own  behalf. 

The  bank  insists  that  the  insurance  company,  by  their  failure 
to  assert  their  claim  of  lien  when  they  refused  permission  to 
the  bank  to  transfer  the  shares,  when  the  executor  made 
transfers,  when  they  issued  new  certificates  in  the  name  of 
the  estate  for  a  part  thereof,  and  when  they  presented  their 
debt  to  the  commissioners  with  a  list  of  securities  therefor, 
omitting  any  mention  of  their  claim  of  lien  upon  these  shares, 
by  neglecting  to  oppose  before  the  commissioners  the  claim 
made  by  the  bank  to  a  lien  upon  them  and  by  neglecting  to 
take  an  appeal  from  their  action  in  reporting  the  value  of  the 


Digitized  by 


Google 


44      HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Stone  9.  Hills. 

shares  as  a  security  applicable  to  the  debt  of  the  bank,  have 
waived  in  favor  of  the  bank  all  right  to  the  lien  now  asserted 
by  them. 

A  waiver  is  the  intentional  relinquishment  of  a  known 
right.  Intent  is  an  operation  of  the  mind  and  is  to  be  proven 
and  found  as  a  fact,  rarely  or  never  to  be  inferred  as  a  matter 
of  law.  The  finding  being  silent  as  to  the  existence  of  such 
intent,  it  is  not  within  the  power  of  this  court  to  find  it  as  an 
additional  fact  and  impute  it  to  the  insurance  company. 

Upon  these  principles,  the  executors  will  be  protected  in 
making  the  application  of  the  ascertained  value  of  the  stock 
upon  the  debt  of  the  bank,  and  in  paying  to  them  tlie  general 
percentage  upon  the  Bemainder;  and  in  paying  to  the  insur- 
ance company  the  percentage  upon  their  entire  debt.  But, 
inasmuch  as  by  our  determination  of  the  question  submitted 
to  us,  as  between  these  parties  the  insurance  company  are 
found  to  have  the  first  lien  upon  the  stock  and  are  entitled  to 
have  the  value  thereof  applied  upon  their  debt  and  to  receive 
a  percentage  upon  the  remainder  only,  the  executors  should 
transfer  the  three  hundred  and  ninety-seven  shares  of  the 
stock  to  the  insurance  company,  and  the  latter  should  pay  over 
to  the  bank  the  percentage  paid  to  them  by  the  executors  upon 
the  sum  of  $31,760,  that  being  the  value  of  the  stock  as 
ascertained  by  the  commissioners. 

We  advise  the  Superior  Court  that  the  Hartford  Life  and 
Annuity  Insurance  Company  has  the  first  lien  upon  the  stock 
in  question. 

In  this  opinion  the  other  judges  concurred ;  except  Looms, 
J.,  who  did  not  sit. 


^5    ^* 

45      44 

78    840 

45     4^1 

"'^  — '  James  B.  Stone  vs.  Asa  G.  Hills  and  others. 

The  defendants,  who  were  paper  mannfacturers,  sent  their  servant  with  a  team 
belonging  to  them  to  deliver  a  load  of  paper  to  one  T,  four  miles  distant, 
directing  him  to  return  thence  to  the  mill  by  a  particular  route,  getting  a  load 
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of  wood  on  his  way.  When  he  arrived  T  requested  him  to  go  on  with  the 
paper  to  a  warehouse  at  IJ,  four  miles  farther,  and  to  get  some  freight  at  the 
railway  station  in  B,  pay  the  freight  bill  and  bring  the  freight  to  him.  The 
■errant  drove  to  H,  and  while  at  the  railway  station  there  left  his  hor&ea 
unhitched  and  unattended,  and  they  ran  away  and  injured  the  property  of  the 
plaintiff.  Held  that  the  servant  was  not  to  be  regarded  as  at  the  time  in  the 
employment  of  the  defendants,  and  that  they  were  not  liable. 

Tbespass  on  the  case,  for  an  injury  by  reason  of  the  neg- 
ligence of  the  defendants'  servant ;  brought  before  a  justice 
of  the  peace,  and  appealed  by  the  defendants  to  the  Court  of 
Common  Pleas  of  Hartford  County,  and  there  tried  to  the 
court  on  the  general  issue,  before  McMantu^  J.  The  court 
made  the  following  finding  of  facts: 

On  the  first  day  of  March,  1876,  the  defendants  were  oper- 
ators of  a  paperrmill  in  the  town  of  Olastonbury  and  had  in 
their  employment  one  Smith,  as  a  driver  of  their  team.  On 
that  day  they  directed  him  to  carry  a  load  of  paper  from  the 
mill  and  deliver  it  to  one  Taylor  at  a  point  in  the  same  town 
four  and  a  half  miles  distant,  and  to  return  from  thence  by 
way  of  Nipsic  with  a  load  of  wood.  On  reaching  Taylor's, 
the  latter  requested  Smith  to  deliver  the  paper  at  the  ware- 
house of  Tracy  &  Co.  in  the  city  of  Hartford,  four  and  a  half 
miles  distant  from  Taylor's,  and  to  go  from  thence  to  a  rail- 
way freight  station  in  the  city  and  get  some  freight  belonging 
to  Taylor  and  transport  the  same  to  his  place.  Smith  acceded 
to  Taylor's  request,  and  while  in  the  railway  station  paying 
Taylor's  freight  bill,  the  horses,  which  he  had  negligently  left 
unliitched  and  unattended,  being  frightened  by  a  passing  train, 
ran  up  the  street  and  against  the  plaintiff's  wagon,  and  injured 
it  to  the  extent  of  $18.42,  besides  making  it  necessary  for  him . 
to  expend  96  in  addition  for  the  use  of  another  wagon. 

The  court,  upon  these  facts,  rendered  judgment  for  the 
plaintiff,  and  tlie  defendants  brought  the  case  before  this  court 
by  a  motion  in  error. 

W.  S.  O^oslee,  for  the  plaintiffs  in  error. 

Smith  was  not,  at  the  time  of  the  injury  complained  of,  the 
servant  of  the  defendants,  or  acting  ^^  within  the  fair  scope  of 
their  order,  direction  and  authority."    Chitty  on  Contracts, 
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640 ;  MaHin  v.  Temperly,  4  Adol.  &  Ell.  (N.  S.,)  812.  The 
course  he  pursued  and  the  route  he  took  were  his  own  willful 
acts,  done  upon  his  own  responsibility,  or  at  best  on  the  sug- 
gestion or  request  of  a  third  party.  "  It  was  not  in  pursu- 
ance and  within  the  scope  of  the  business  entrusted  to  him." 
Chitty  on  Contracts,  648,  649,  and  notp  on  p.  650 ;  1  Black. 
Com.,  431;  Sleath  v.  WUson,  9  Car.  &  P.,  607;  Lamb  y. 
Falk,  id.,  629;  Joel  v.  Morrison^  6  Id.,  501;  Mitchell  v. 
CroBiweller^  13  Com.  B.,  287;  Storey  v.  Aihton^  L.  Reps.  4 
Queen's  Bench,  476;  Bardv.  Tohn,  26  Penn.  S.  R.,  482; 
Howe  V.  Neivmarchy  12  Allen,  49 ;  Stevens  v.  Armstrong y  2 
Seld.,  435 ;  Church  v.  Mansfield,  20  Conn.,  287.  Smith  being 
engaged  in  business  of  his  own,  and  acting  entirely  contrary 
to  his  duty  to  the  defendants,  his  course  being  a  total  depart- 
ure, not  a  different  route  between  the  places  where  he  was 
directed  by  them  to  go  and  return,  they  are  not  responsible 
for  the  results  of  his  negligence  in  this  case. 

C.  H.  Owen,  for  the  defendant  in  error. 

1.  A  principal  is  liable  for  the  negligence  of  his  agent, 
even  though  the  conductof  the  agent  is  without  his  participa- 
tion or  consent,  provided  the  act  is  done  in  the  course  of  the 
employment  and  is  not  a  tviUful  departure'  from  it.  Thames 
Steamboat  Co.  v.  Housatonie  R.  R.  Co.,  24  Conn.,  54 ;  Phelon 
V.  Stiles  J  43  id.,  426;  Johnson  v.  Barber,  5  Oilman,  425; 
Wright  v.  Wilcox,  19  Wend.,  343;  Wiswall  v.  Brinson,  10 
Ired.  Law,  554.  The  majority  of  the  court  in  the  last  case 
give  as  the  reason  of  the  master's  responsibility,  his  power  of 
selection.  See  also  1  Parsons  Mar.  Law,  378,  387.  The 
master  is  liable,  though  the  servant  or  driver  be  out  of  the 
direct  route  for  purposes  of  his  own,  and  contrary  to  instruc- 
tions, because  he  put  it  in  the  power  of  the  servant  to  do  the 
injury.  1  Swift  Dig.,  67;  Sleath  v.  Wilson,  9  Car.  &  P., 
607 ;  Phila.  ^  Reading  R.  R.  Co.  v.  Derby,  14  How.,  468, 
486. 

2.  The  employment  of  Smith  by  the  defendants  is  a  ques- 
tion of  mixed  law  and  fact.  Redding  v.  So.  Carolina  R.  R. 
Co.j  8  So.  Car.,  1,  and  cases  cited.    It  is  found  that  Smith 
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was  in  their  employment  as  a  driver.  "Carriers  by  land 
usually  deliver  the  goods  by  carrying  them  to  the  owner  or 
where  he  directs.^*  2  Parsons  Cont.,  188;  Biehardson  v. 
Ooddardy  23  How.,  89.  And  it  was  for  the  benefit  of  the 
defendants  that  the  consignee  loaded  Smith's  team  with 
return  freight.  1  Parsons  Mar.  Law,  381.  And  in  the 
absence  of  evidence  that  this  benefit  was  renounced,  the 
defendants  are  to  be  considered  as  accepting  it,  and  as  adopt- 
ing his  acts*  as  tliose  of  their  servant.  Id.,  883.  See  also 
Wood  on  Law  of  Master  &  Servant,  §§  277,  282,  287,  288, 
295,  307. 

Pardee,  J.  The  rule  is  that  for  all  acts  done  by  a  servant 
in  obedience  to  the  express  orders  or  directions  of  the  master, 
or  in  the  execution  of  the  master's  business,  within  the  scope 
of  his  employment,  and  for  acts  in  any  sense  warranted  by 
the  express  or  implied  authority  conferred  upon  him,  consider- 
ing tlie  nature  of  the  sen^ices  required,  the  instructions  given, 
and  the  circumstances  under  which  the  act  is  done,  the  master 
is  responsible ;  for  acts  whicli  are  not  within  these  conditions 
the  servant  alone  is  responsible.  We  cite  a  few  from  the 
many  cases  in  which  this  rule  has  been  judicially  illustrated 
and  applied. 

In  Mitchell  v.  Orasswellery  13  C.  B.,  237,  the  defendant's 
carman  having  finished  the  business  of  the  day  returned  to 
their  shop  in  Welbeck  street  with  their  horse  and  cart,  and 
obtained  the  key  of  the  stable,  which  was  close  at  hand;  but 
instead  of  going  there  at  once  and  putting  up  the  horse,  as 
was  his  duty,  he  drove  to  Euston  Square,  and  on  his  way  back 
negligently  drove  over  the  plaintiff;  and  it  was  held  that  the 
carman  was  not  at  the  time  engaged  in  his  master's  business 
so  as  to  make  him  liable.  Maule,  J.,  said:  "At  the  time  of 
the  accident  the  servant  was  not  going  a  roundabout  way  to 
the  stable,  and  as  one  of  the  cases  expresses  it,  making  a 
detour.  He  was  not  engaged  in  the  business  of  his  employ- 
er. But  in  violation  of  his  duty,  so  far  from  doing  what  he 
was  employed  to  do,  he  did  something  totally  inconsistent 
with  his  duty,  a  thing  having  no  connection  whatever  witli 
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hia  employer's  service.  The  servant  only  is  liable  and  not 
the  employer.  All  the  cases  are  reconcilable  with  that.  The 
master  is  liable  even  thougli  the  servant  in  the  performance 
of  his  duty  is  guilty  of  a  deviation  or  failure  to  perform  it  in 
the  strictest  and  most  convenient  manner.  But  when  the 
servant,  instead  of  doing  that  which  he  is  employed  to  do, 
does  something  which  he  is  not  employed  to  do  at  all,  the 
master  cannot  be  said  to  do  it  by  his  servant,  and  therefore  is 
not  responsible  for  the  negligence  of  the  servant  in  doing  it." 
In  Storey  v.  Ashton^  L.  Heps.  4  Queen's  Bench,  476,  the 
defendant  intrusted  his  servant  with  his  horse  and  cart  for 
the  day,  and  when  his  work  was  ended  and  it  was  his  duty  to 
drive  home,  he,  for  a  purpose  of  his  own  and  without  author- 
ity express  or  implied  from  his  master,  drove  in  an  entirely 
different  direction  and  by  his  carelessness  injured  the  plaintiff. 
The  court  held  that  the  master  was  not  liable. 

In  Sleath  v.  TFi7«<m,  9  Car.  &  P.,  607,  Erskine,  J.,  said  in 
his  charge  to  the  jury:  "But  whenever  the  master  has 
intrusted  the  servant  with  the  control  of  the  carriage,  it  is  no 
answer  that  the  servant  acted  improperly  in  the  management 
of  it.  *  *  The  master  in  such  a  case  will  be  liable, 
and  the  ground  is,  that  he  has  put  it  in  the  servant's  power  to 
mismanage  the  carriage  by  intrusting  him  with  it."  In  Storey 
V.  Aahtofiy  Cockburn,  C.  J.,  said:  "I  think  the  judgment 
of  Maule  and  Cress  well,.  J.  J.,  in  Mitchell  v.  CrasBwelleVy 
expresses  the  true  view  of  the  law,  and  the  view  which  we 
ought  to  abide  by;  and  that  we  cannot  adopt  the  view  of 
Erskine,  J.,  in  Sleath  v.  WiUan^  that  it  is  because  the  master 
has  intrusted  the  serva;nt  with  the  control  of  the  horse  and 
cart  that  the  master  is  responsible.  The  true  rule  is  that  the 
master  is  only  responsible  so  long  as  the  servant  can  be  said 
to  be  doing  the  act,  in  the  doing  of  which  he  is  guilty  of  neg- 
ligence, in  the  course  of  his  employment  as  servant.  I  am 
very  far  from  saying,  if  the  servant  when  going  on  his  mas- 
ter's business  took  a  somewhat  longer  road,  that  owing  to  this 
deviation  he  would  cease  to  be  in  the  employment  of  the 
master,  so  as  to  divest  the  latter  of  all  liability;  in  such  cases 
it  is  a  question  of  degree  as  to  how  far  the  deviation  could  be 
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considered  a  separate  journey.  Such  a  consideration  is  not 
applicable  to  the  present  case,  because  here  the  carman  started 
on  an  entirely  new  and  independent  journey  which  had 
nothing  at  all  to  do  with  his  employment.  It  is  true  that  in 
Mitchell  V.  Orassweller  the  servant  had  got  nearly  if  not  quite 
home,  while,  in  the  present  case,  the  carman  was  a  quarter  of 
a  mile  from  home;  but  still,  he  started  on  what  may  be  con- 
sidered a  new  journey  entirely  for  his  own  business,  as  dis- 
tinct from  that  of  his  master;  and  it  would  be  going  too  far 
to  say  that  under  such  circumstances  the  master  was  liable." 
In  the  same  case,  Mellor,  J.,  said:  "But  here,  though  the 
carman  started  on  his  master's  business,  and  had  delivered 
the  wine  and  collected  the  empty  bottles,  when  he  had  got 
within  a  quarter  of  a  mile  from  the  defendant's  office  he  pro- 
ceeded in  a  directly  opposite  direction,  and  as  soon  as  he 
started  in  that  direction  he  was  doing  nothing  for  his  master ; 
on  the  contrary,  every  step  he  drove  was  away  from  his  duty." 
In  Oormack  v.  Dighy^  Irish  Reports,  9  Com.  Law  Series,  657, 
a  servant  had  leave  from  the  master  to  go  for  the  day  to  a 
neighboring  town  to  transact  business  of  his  own,  and  bor- 
rowed Iiis  master's  horse  and  cart  for  the  purpose ;  he  after- 
wards proposed,  and  the  master  assented,  that  he  should  bring 
home  some  meat  from  the  town  for  the  master;  by  negligent 
driving  he  injured  the  plaintiff.  Held,  in  an  action  against 
the  master  for  the  negligence  of  the  servant,  that  tlie  court 
could  not  hold  as  matter  of  law,  upon  the  evidence,  that  the 
master  was  responsible  for  the  negligence  of  the  servant. 

In  Lamb  v.  Palk^  9  Car.  Sl  P.,  629,  where  a  servant  driving 
his  master's  horse  got  off  the  carriage  and  took  hold  of  a 
horse  standing  before  a  van  and  caused  the  van  to  move  so  as 
to  make  room  for  the  carriage  to  pass,  whereby  a  packing  case- 
fell  from  the  van  and  broke  the  thills  of  the  plaintiff's  gig,  it 
was  held  that  the  master  was  not  liable  for  the  injury.  In» 
Woodman  v.  Joiner y  10  Jur.,  N.  S.,  852,  the  plaintiff  permitted 
the  defendant  to  use  his  shed  temporarily  as  a  carpenter's- 
shop,  and  the  defendant's  workman  in  lighting  his  pipe  set 
the  shed  on  fire ;  the  court  held  that  the  defendant  was  not 
liable  in  an  action  for  negligence,  saying,  "We  have  had  much 
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doubt  upon  this  question,  but  have  all  arrived  at  the  conclu- 
sion that  there  is  no  liability.  If  the  servant  had  been  guilty 
of  any  negligence  relating  to  hii  employment^  it  may  be  tliat 
the  defendant  would  have  been  liable."  In  Campbell  v.  City 
of  Providence^  9  R.  Isl.,  262,  the  defendant,  a  hack  owner, 
employed  a  person  as  a  day  driver.  He  used  the  hack  at 
night  without  the  master's  consent  or  knowledge.  Held  that 
the  master  could  not  be  held  responsible  for  an  omission  on 
the  part  of  the  driver  to  comply  with  the  terms  of  a  city  ordi- 
nance during  the  time  of  such  unautliorized  use  of  the  hack. 

In  Howe  v.  Newmarch^  12  Allen,  49,  Hoar,  J.,  while  hold- 
ing the  defendant  responsible  for  the  servant's  negligence  in 
executing  the  master's  orders,  says :  "And  in  an  action  of 
tort,  in  the  nature  of  an  action  on  the  case,  the  master  is  not 
responsible  if  the  wrong  done  by  the  servant  is  done  without 
his  authority,  and  not  for  the  purpose  of  executing  his  orders 
or  doing  his  work.  So  that  if  the  servant,  wholly  for  a  pur- 
pose of  his  own,  disregarding  the  object  for  which  he  is 
employed,  and  not  intending  by  his  act  to  execute  it,  does  an 
injury  to  another  not  within  the  scope  of  his  employment, 
the  master  is  not  liable." 

In  WilBon  v.  Peverly^  2  N.  Hamp.,  548,  a  fire  was  set  upon 
tflie  land  of  the  defendant  by  his  orders  and  the  charge  of  it 
given  to  a  hired  laborer;  the  defendant  then  left  home, 
directing  the  laborer,  after  setting  the  fire,  to  employ  himself 
in  harrowing  other  land  of  his;  but  the  laborer,  before  he 
commenced  harrowing,  undertook  to  carry  brands  from  tho 
first  fire  into  the  ploughing  field  for  the  purpose  of  consuming 
piles  of  wood  and  brush  there  collected,  and  in  so  doing 
dropped  coals  of  fire  from  which  fire  communicated  to  the 
plaintiff's  land  and  injured  it.  The  jury  found  that  the  man- 
Mier  of  carrying  the  fire  was  dangerous  and  not  in  conformity 
to  any  express  directions  of  tlie  master,  and  that  the  laborer 
was  accustomed  to  work  under  the  particular  directions  of 
the  defendant  and  could  conveniently  have  harrowed  without 
first  burning  the  piles  of  wood;  though  to  burn  them  first  is 
the  usual  course  of  good  husbandry.  In  affirming  a  judg- 
ment for  tlie  defendant  the  court,  in  the  course  of  the  opinion. 
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Bays  that  the  master  is  not  liable  for  "wrongs  caused  by  care- 
lessness in  tlie  performance  of  an  act  not  directed  by  the 
master;  as  a  piece  of  business  of  some  third  person,  or  of 
the  servant  himself,  or  of  the  master,  but  which  the  master 
did  not,  either  expressly  or  impliedly,  direct  him  to  perform. 
•  «  «  «  «  Thus  a  piece  of  labor  might  be  very  safely 
performed  at  one  time  and  not  at  another,  as  in  this  case  of 
tlie  setting  of  a  fire  in  the  neighborhood  of  much  combustible 
matter,  and  if  the  master,  when  the  fire  would  be  highly  dan- 
gerous in  such  a  place,  forbore  to  direct  it  to  be  kindled,  and 
employed  his  servant  in  other  business,  it  would  be  unreason- 
able to  make  him  liable,  if  .the  servant  before  attending  to 
that  business  went  in  his  own  discretion  and  kindled  the  fire 
to  the  damage  of  third  persons." 

In  the  case  before  us  the  servant  left  the  employers'  prem- 
ises under  precise  instructions  as  to  the  place  to  which  their 
team  was  to  be  driven  and  as  to  the  merchandize  to  be  trans- 
ported ;  and  under  instructions  equally  precise  as  to  the  route 
to  be  taken  in  returning  and  as  to  what  he  should  bring  home. 
These  therefore  covered  the  entire  period  of  his  contemplated 
absence ;  nothing  was  left  to  his  option  or  discretion ;  nothing 
to  chance ;  and  in  fact  the  deviation  was  not  occasioned  or 
even  suggested  by  any  unforeseen  event  in  connection  with 
the  employers'  business;  the  record  shows  no  obligation, 
express  or  implied,  upon  them  to  deliver  the  paper  elsewhere 
than  in  North  Glastonbury,  nor  that  the  journey  thence  to 
Hartford,  even  if  successfully  accomplished,  would  have  been 
for  their  advantage  or  profit;  it  was  not  connected  with,  did 
not  grow  out  of,  did  not  contribute  to,  the  successful  comple- 
tion of  their  business.  When  therefore  the  servant  accepted 
instructions  from  Taylor  and  became  a  carrier  of  mer- 
chandize for  him  to  and  from  a  railroad  station  in  an 
adjoining  town,  he  temporarily  threw  off  his  employers' 
authority,  abandoned  their  business  and  left  their  service. 
They  are  not  responsible  for  his  negligence  on  this  occasion. 
There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred ;  except  Looms, 
J.,  who  did  not  sit. 
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Samuel  S.  Strong  v8.  Daniel  B.  Niles  and  others. 

A  debt  of  a  copartnership  is  also  the  joint  and  several  debt  of  the  individoal 
partners. 

A  firm  was  dissolved  and  a  part  of  its  members  as  a  new  firm  went  on  with  the 
basiness.  The  plaintiff,  who  had  been  a  book-keeper  of  the  old  firm,  kept  on 
with  the  new,  and  carried  a  balance  due  him  for  services  from  the  old  firm 
into  his  acconnt  with  the  new;  and  his  account  thus  made  np  was  afterwards 
paid  bj  the  new  firm,  they  not  knowing  that  it  embraced  any  part  of  the  old 
account.  Held  that,  as  the  members  of  the  new  firm  were  personaUy  liable 
for  the  debts  of  the  old,  the  plaintiff  was  entitled  to  retain  the  money  so 
received. 

Assumpsit,  brought  to  the  Superior  Court  in  Middlesex 
County,  and  tried  to  the  court,  on  the  general  issue,  ^ith 
notice  of  a  set-off,  before  Hitchcock^  J.  Pacts  found  and 
judgment  rendered  for  the  plaintiff,  and  motion  in  error  by 
defendants.    The  case  is  suiSSciently  stated  in  the  opinion. 

2/.  Holly  for  plaintiffs  in  error. 

A.  B.  Ca^fy  for  defendant  in  error. 

Granger,  J.  The  plaintiff's  claim  in  this  case  consists  of 
a  note  of  one  hundred  dollars,  dated  February  1st,  1873,  given 
'  to  him  by  the  defendants,  and  of  a  balance  of  account  claimed 
by  the  plaintiff  against  the  defendants,  of  one  hundred  dol- 
lars and  seventy-six  cents.  At  the  time  the  note  was  given 
the  defendants  paid  the  plaintiff  sixty-one  dollars  and  ninety 
cents  in  cash,  and  in  relation  to  this  payment  the  principal 
controversy  arises,  and  upon  the  following  facts. 

Some  time  prior  to  February  Ist,  1873,  the  date  of  the 
^note,  a  manufacturing  copartnership  was  doing  business  in 
Chatham,  under  the  name  of  Niles,  Parmalee  &  Co.,  in  whose 
employment  as  book  keeper  the  plaintiff  had  been  for  some 
time.  This  firm  was  composed  of  Daniel  B.  Niles,  H.  E. 
Niles,  J.  J.  Niles,  and  A.  N.  Niles,  the  present  defendwits, 
and  several  other  persons,  and  was  dissolved  some  time  prior 
to  that  date,  all  the  partners  except  the  defaidants  retiring 
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and  taking  from  the  old  i&rm  their  interest  therein.  The 
business  after  that  time  was  continued  bj  the  defendants  as 
a  new  and  distinct  copartnership,  under  the  name  of  D.  B. 
Niles  &  Sons.  On  the  1st  of  February,  1873,  tlie  plaintiff 
went  into  the  employment  of  the  defendants  as  book-keeper, 
and  continued  in  their  employment  till  about  February  1st, 
1876,  under  a  salary  averaging  bhe  thousand  dollars  per  year, 
with  no  fixed  time  for  its  payment. 

On  the  1st  of  February,  1873,  when  the  plaintiff  entered 
into  the  employment  of  the  defendants,  tlie  old  firm  of  Niles, 
Parmalee  &  Co.  was  indebted  to  him  in  the  sum  of  one  hund- 
red and  sixty-one  dollars  and  ninety  cents,  balance  of  account. 
This  balance  the  plaintiff,  without  authority  from  the  defend- 
ants, and  without  their  knowledge,  on  1st  day  of  February, 
1873,  passed  to  his  credit  in  his  account  with  the  defendants, 
and  it  was  mingled  with  and  carried  forward  in  his  account 
till  the  24th  of  March,  1874,  when  the  plaintiff  struck  a  bal- 
ance in  the  accounts  between  himself  and  the  defendants  up 
to  tlie  1st  of  February,  1874,  the  balance  appearing  to  be 
three  hundred  dollars,  into  which  balance  the  debt  brought 
forward  and  transferred  from  the  account  of  Niles,  Parmalee 
&  Co.  entered.  The  plaintiff  thereupon  informed  the  defend- 
ants, who  trusted  him  in  the  matter,  that  there  was  a  bal- 
ance of  account  due  him  from  them  of  three  hundred  dollars, 
and  they  not  knowing  of  the  transfer  of  the  old  account  and 
believing  the  three  hundred  dollars  to  be  wholly  the  indebted- 
ness of  D.  B.  Niles  &  Sons,  executed  to  the  plaintiff  the  note 
for  one  hundred  dollars  in  question,  and  paid  him  the  balance 
of  tlie  three  hundred  dollars  in  cash ;  which  balance  contained 
sixty-one  dollars  and  ninety  cents  of  the  old  debt  transferred 
by  him  from  the  account  of  Niles,  Parmalee  &  Co.  and  passed 
to  his  credit  in  account  with  the  defendants ;  and  thus  the 
plaintiff  received  of  the  defendants  the  balance  of  one  hund- 
red and  sixty-one  dollars  and  ninety  cents  due  him  from  the 
old  firm,  sixty-one  dollars  and  ninety  cents  being  received  in 
cash,  and  one  hundred  dollars  of  it  being  the  note  in  question. 
The  plaintiff  sought  to  recover  on  the  note  in  this  action,  but 
the  court  decided  against  him.     Regarding  the  sixty-one  dol- 
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lars  and  ninety  cents,  the  defendants  claimed  that  it  should 
be  deducted  from  the  plaintiff's  account,  as  so  much  money 
belonging  to  them,  but  tlie  court  decided  that  the  plaintiff 
might  lawfully  retain  the  money  thus  paid,  and  rendered  judg- 
ment for  him  accordingly. 

Tlie  defendants  bring  the  case  here  by  motion  in  error,  and 
the  only  question  is,  whether  the  court  below  was  correct  in 
.holding  that  the  plaintiff « might  lawfully  retain  the  sixty-one 
dollars  and  ninety  cents. 

The  finding  conclusively  shows  that  this  amount  was  hon- 
estly due  the  plaintiff  from  the  old  firm  of  Niles,  Parmalee  & 
Co.,  of  which  firm  all  the  present  defendants  were  members; 
and  by  reason  of  being  members  of  such  firm  they  were  of 
course,  by  the. law  of  partnership,  liable  jointly  and  severally 
to  pay  the  plaintiff  his  claim;  and  although  the  defendants 
paid  this  sum  without  knowledge  that  it  was  a  debt  of  the  old 
firm,  yet  as  it  was  their  duty  to  pay  it,  and  it  being  justly  due 
to  the  plaintiff,  we  think  it  was  not  against  equity  and  good 
conscience  for  him  to  retain  the  money. 

There  is  no  error  in  the  judgment  complained  of,  and  it  is 
affirmed. 

In  this  opinion  the  other  judges  concurred ;  except  Loomis, 
J.,  who  did  not  sit. 
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Company. 

The  plaintiff^  in  an  action  against  a  railroad  company  for  an  injnrj  to  him  as  a 
passenger  by  reason  of  the  negligence  of  the  defendants,  averred  in  his 
declaration  "that  while  the  train  was  in  rapid  motion,  he,  actuated  by  a  reas- 
onable fear  of  the  loss  of  his  life  if  he  remained  on  the  train,  and  in  view  of 
"t-     g^i  an  apparently  unavoidable  collision  with  another  train  of  the  defendants  on 

f77    34o|  the  same  track,  and  impelled  by  ordinary  prudence,  jumped  from  the  train  to 

escape  the  collision  and  was  injured  by  violent  contact  with  the  ground,  and 
tliat  in^nediately  afterwards  the  trains  collided  with  great  force."  Held  that 
the  plaintiff  could  not  introduce  evidence  that  he  remained  on  the  train  and 
\'-"^«<  injured  by  the  collision. 
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And  held  that  the  evidence  was  not  rendered  admh^ible  by  the  fact  that  the 

defendants  had  suflfered  a  default,  and  the  case  was  being  heard  in  damages. 
The  admission  by  a -default  is  only  of  the  cause  of  action  stated  in  the  declaration. 

Trespass  on  the  case  for  an  injury  to  the  plaintiff  by 
reason  of  the  negligence  of  the  defendants;  brought  to  the 
Superior  Court  in  Tolland  County.  The  defendants  suffered 
a  default)  and  on  the  hearing  in  damages  before  a  committee 
the  facts  were  found  and  the  damages  assessed,  upon  one  view 
of  the  law  at  $300,  and  upon  another  at  $10.  The  court 
(^Culver ^  J".,)  accepted  the  report  and  rendered  judgment  for 
the  plaintiflF  to  recover  $300  damages.  The  defendants 
brought  the  record  before  this  court  by  a  motion  in  error. 
The  case  is  sufficiently  stated  in  the  opinion. 

C.  E.  PerJcin%  and  FT.  O.  Case^  for  the  plaintiffs  in  error, 
cited  Land  v.  Tyngihorcmgh^  11  Cush.,  563;  Shaw  v.  Boston 
^  Worcester  B.  B.  Co.,  8  Gray,  45,  76;  Chaves  v.  Severens^ 
40  Verm.,  636. 

A.  P,  Sydey  for  the  defendant  in  error,  cited  House  v.  Met- 
calfy  27  Conn.,  632;  Lamphear  v..  Buckinghamj  33  id.,  250; 
1  Chitty  PL,  291;  Phillips  Construction  Co.  v.  Seymour^  91 
U.  S.  Rep.,  646,  654;  Hancock  \.  Southall,  4  Dowl.  &  Ry., 
202. 

Pardee,  J.  On  the  8th  of  October,  1870,  the  defendants 
undertook  for  hire  to  carry  the  plaintiff  safely  over  a  portion 
of  their  railroad.  He  instituted  this  suit  against  them  for  an 
alleged  failure  in  the  discharge  of  their  duty  in  this  respect, 
and  in  his  declaration  described  the  nature  and  manner  of 
the  wrong  in  the  following  words:  "While  said  train  was  in 
rapid  motion,  he,  actuated  by  a  reasonable  fear  of  the  loss  of 
his  life  by  remaining  on  said  train,  and  in  view  of  an  appar- 
ently unavoidable  and  inevitable  collision  with  another  trail* 
of  cars  with  its  engine,  the  same  also  being  the  property  of 
ttie  defendants  and  under  the  management  and  control  of  their 
agents,  advancing  upon  the  same  line  of  track  on  said  road 
and  in  a  contrary  direction  rapidly  approaching  the  car  or 
train  upon  which  he  was  as  aforesaid  being  conveyed,  was 
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impelled  through  actual  and  ordinary  prudence  to  jump,  to 
deliver  himself  from  said  train ;  that  he  did  so  jump,  and 
deliver  his  life  from  a  most  threatening  and  dangerous 
exposure,  and  that  immediately  thereafter  botli  of  tlie  afore- 
said trains  collided  with  great  violence,  to  the  terror  and 
injury  of  his  fellow-passengers.  And  he  further  says  that 
as  the  direct  consequence  of  his  necessary  act  in  thus  peril- 
ously jumping  from  the  aforesaid  train  in  manner  as  afore- 
said, he  did  then  and  there  receive  from  contact  witli  the 
ground  and  through  the  said  laches  of  said  defendants,  certain 
severe  cuts  and  contusions  and  certain  painful  and  grievous 
internal  injuries,  &c." 

The  defendants  suffered  a  default,  and  asked  to  be  heard  in 
damages ;  and  the  hearing  was  by  a  committee.  Tlie  proof 
was  that  the  plaintiff  remained  and  received  his  injuries 
within  the  car.  The  committee  reported  that  if,  upon  the 
foregoing  facts,  the  plaintiff  was  entitled  to  full  damages, 
these  were  assessed  at  $300 ;  if  to  nominal  damages  only,  the 
assessment  should  be  ten  dollars.  The  Superior  Court 
accepted  the  report  and  rendered  judgment  for  the  plaintiff 
for  $300  damages  and  costs.  The  defendants  moved  for  a 
new  trial  for  the  following  reasons :  first,  because  the  only 
cause  of  action  set  out  in  the  declaration  is,  that  to  avoid 
imminent  danger  arising  from  the  negligence  of  the  defend- 
ants the  plaintiff  leaped  from  the  cars  and  was  thereby  injured, 
and  this  is  found  to  be  untrue;  second,  because  he  was  not 
injured  in  manner  and  form  set  out  in  the  declaration,  but  in 
an  entirely  different  manner,  of  which  the  defendants  had  no 
notice ;  third,  because  the  plaintiff  was  guilty  of  negligence 
contributing  to  the  injury,  and  was  therefore  entitled  to  nomi- 
nal damages  only. 

Every  allegation  essential  to  the  issue  must  be  proved  in 
the  form  stated;  the  fact  proven  must  be  legally  identical 
with  the  claim  put  forth ;  and  this  for  the  defendants'  protec- 
tion ;  first,  that  he  may  know  the  charge  which  he  is  to  meet ; . 
secondly,  if  he  is  unable  to  disprove  it,  that  tlie  verdict  and 
judgment  may  protect  him  from  anotlier  action  based  upon 
tlie  same  wrong;  of  course  therefore,  where  the  evidence  dis- 
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proves  the  substance  of  the  charge  the  case  falls.  And, 
although  it  is  true  that  the  line  of  separation  between  that 
which  is  merely  unnecessary  description  and  that  which  is 
essential  in  pleading,  often  becomes  almost  a  lost  boundary, 
yet  it  is  plainly  perceptible  in  this  case.  The  allegation  that 
the  plaintiff  was  impelled  through  actual  and  ordinary  pru- 
dence to  jump  from  the  car,  that  he  did  jump  and  deliver  his 
life  from  a  most  threatening  and  dangerous  exposure,  and 
that,  as  a  direct  consequence  of  this  act,  he  received  severe 
cuts  from  contact  with  the  ground,  constitutes  his  complaint; 
this  taken  from  the  declaration  there  remains  a  form  of  words 
•empty  of  any  cliarge  of  legal  duty  neglected  or  wrong 
inflicted.  Even  the  particular  that  he'  was  injured  by  contact 
with  the  ground  is  so  inseparably  connected  by  the  mode  of 
statement  with  that  which  is  essential,  that  it  must  be  retained 
and  proved.  He  declares  that  it  was  the  direct  consequence 
of  the  act  of  jumping^  and  the  proof  is  that  he  performed  no 
such  act.  This  is  not  only  to  withhold  information,  but  it  is 
calculated  to  lead  the  defendants  away  from  the  truth.  Of 
course,  injuries  inflicted  in  the  manner  sliown  by  the  proof 
and  in  that  set  forth  in  the  declaration  would  each  give  the 
plaintiff  a  cause  of  action ;  so  it  would  be  a  breach  of  the 
defendants'  contract  to  carry  him  safely  if  in  placing  him  in 
a  seat  their  servants  had  carelessly  broken  his  arm,  or  if  they 
had  negligently  dropped  a  trunk  upon  and  crushed  his  foot; 
and  it  would  be  no  more  without  the  limits  of  permissible 
variance  to  accept  proof  of  such  injuries  under  this  declara- 
tion than  to  accept  proof  that  he  did  not  jump  from  the  car 
at  all. 

If  upon  these  pleadings  the  plaintiff  is  permitted  to  retain 
this  judgment,  and  should  bring  an  action  against  t^iese 
defendants  for  injuries  sustained  by  him  while  within  the  car 
as  tibe  result  of  a  collision,  it  is  difficult  to  perceive  in  what 
manner  they  could  avail  themselves  of  the  first,  by  way  of 
protection  against  a  second  judgment.  For,  although  modem 
decisions  have  opened  the  door  for  the  admission  of  extrinsic 
evidence  consistent  with  tlie  record,  as  to  what  was  necessa- 
lily  determined  in  a  former  suit,  we  are  not  aware  that  they 
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have  gone  so  far  as  to  allow  the  defendants  to  prove  by  such 
evidence  upon  the  trial  of  the  second  suit,  that  a  cause  of 
action  which  is  entirely  inconsistent  with  the  declaration  •  in 
the  former  case,  is  necessary  to  the  existence  of  the  judgment 
therein  and  constitutes  in  fact  the  only  basis  upon  whicli  it 
stands.  Not  having  in  mind  any  decision  or  discussion  even 
upon  this  point,  we  leave  it  undetermined. 

In  Lundy,  Tyngsharough^  11  Cush.,  563,  tlie  court  held 
that  an  averment  in  a  declaration  that  a  party  was  violently 
thrown  from  a  wagon  upon  the  ground  by  reason  of  a  defect 
in  the  highway,  is  not  supported  by  proof  that  he  voluntarily 
leaped  from  the  wagon  to  avoid  coming  in  contact  with  such' 
defect.  In  Shaw  v.  Boston  ^  Worcester  Railroad  Company ^  8 
Gray,  45,  the  court  held  that  an  averment  in  the  declaration 
that  the  plaintiflF  was  struck  by  the  defendants'  locomotive 
engine  while  traveling  in  the  highway,  is  not  sustained  by 
proof  that,  by  means  of  their  negligence  in  the  management 
of  their  train,  the  plaintiff's  horse  was  frightened,  and  ran  or 
was  driven  out  of  the  highway  five  or  six  rods  before  reaching 
the  railroad  crossing,  upon  land  owned  by  the  defendants,  and 
that  the  plaintiff  was  there  struck  while  attempting  to  cross 
the  railroad. 

Tlie  plaintiff  urges  that,  inasmuch  as  the  defendants  by 
their  omission  to  deny  the  averments  of  the  declaration 
admitted  the  cause  of  action  and  every  material  element  of 
it,  of  which  negligence  is  one,  they  thereby  waived  all  objec- 
tion to  his  proof  as  to  the  manner  of  the  accident.  Tliis 
conclusion  we  cannot  accept.' 

The  ■  defendants,  by  their  omission  to  deny  them,  are  held 
to  have  admitted  the  truth  of  all  well  pleaded  material  alle- 
gations in  the  declaration,  and  the  consequent  right  of  the 
plaintiff  to  a  judgment  for  a  limited  sum,  that  is,  for  nominal 
damages  and  costs,  vrithout  the  introduction  of  evidence. 
Tliis  is  the  extent  of  the  advantage  gained  by  the  plaintiff 
from  that  omission;  if  he  is  not  satisfied  with  nominal,  and 
seeks  greater  damages,  he  must  proceed  to  prove  the  amount, 
and  the  declaration,  so  far  forth  as  the  increased  amount  is 
concerned,  remains  subject  to  the  rules  of  pleading  and  evi- 
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dence,  and  the  proof  must  follow  the  allegations  as  closely  as 
if  the  case  stood  upon  the  general  issue.  If  therefore,  in 
proving  the  greater  damages,  the  plaintiflF  proves  that  they 
resulted  entirely  from  a  wrong  which  he  has  not  declared 
upon,  this  evidence  forces  him  back  to  the  nominal  judgment. 
So  far  as  this  proceeding  is  concerned  he  has  suffered  no 
damage  from  a  wrong  upon  which  he  lias  not  based  his  action. 

The  conclusion  which  we  have  reached  renders  it  unneces- 
sary to  discuss  the  remaining  questions  presented  by  the 
record. 

There  should  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


WiLUAM  S.  WhITB  V8.   ThB  WASHINGTON  SCHOOL  DISTRICT. 

A  scire  facias  upon  a  process  of  foreign  attachment  is  a  "snit  at  law,"  within 
the  meaning  of  the  charter  of  the  city  of  Hartford,  which  provides  for  au 
appeal  of  suits  at  law  from  the  Citj  Court  to  the  Superior  Court. 

Scire  Facias  upon  a  process  of  foreign  attachment; 
brought  to  the  City  Court  of  the  city  of  Hartford,  and 
appealed  by  the  defendants  from  the  judgment  of  that  court 
to  the  Superior  Court  for  Hartford  County.  In  the  latter 
court  the  plaintiff  moved  that  the  case  be  erased  from  the 
docket  on  the  ground  that  it  was  not  appealable  from  the  City 
Court,  but  the  court  (^Sar\ford^  t/.,)  denied  the  motion,  and  at 
a  later  term  judgment  having  been  rendered  for  the  defend- 
ants, the  plaintiff  brought  the  case  before  this  court  by  a 
motion  in  error,  assigning  as  error  the  denial  of  the  motion 
that  the  case  be  erased  from  the  docket. 

Q:  Q:  SUly  for  the  plaintiff,  contended  that  the  scire  facias 
was  not  a  "suit  at  law,"  within  the  meaning  of  the  11th  sec- 
tion of  the  charter  of  the  city,  which  provides  for  appeals  of 
suits  from  the  City  Court  to  the  Superior  Court;  citing  Sher- 
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wood  T^J^venBOfij  26  Conn.,  488,  Day  v.  WellBy  81  id.,  844, 
and  S^th  V.  Ripley^  82  id.,  156. 

(7.  J.  Cole,  for  the  defendants,  cited  Unsworth  v.  Davenport^ 
9  Conn.,  892;  Smyth  v.  Eipley,  83  Conn.,  811;  FennerY. 
Evans,  1  T.  R.,  267;  Qrey  v.  JoneBy  2  Wils.,  251;  Pultney 
V.  Tovmnen,  2  W.  Bla.,  1227;  2  Tidd'a  Prac,  1046;  Bibo  v. 
Allen,  4  Heisk.,  81;  Swancy  v.  ^Sfcott,  9  Humph.,  840;  Bry- 
ant V.  *Sm*A,  7  Coldw.,  113;  State  Bank  y.  Vavice,  9  Yerg., 
476. 

^^^  QnANOEB,  X  The  only  question  in  the  present  case  is, 
whether  the  defendants  had  a  right  to  appeal  from  the  judg- 
ment of  the  City  Court  to  the  Superior  Court. 

The  right  of  appeal  from  the  City  Court  is  regulated  by  the 
charter  of  the  city,  by  which  it  is  provided  that  "  an  appeal 
shall  be  allowed  and  certified  in  due  form  of  law,  at  the  first 
term  to  which  any  suit  at  law  is  returnable,  and  before  trial 
to  the  jury,  from  the  judgment  or  determination  of  said  City 
Court  in  such  suit,  when  the  matter  in  demand  exceeds  one 
hundred  dollars,  to  the  next  Superior  Court  to  be  holden  in 
Hartford  County." 

If  the  proceeding  called  scire  facias  is  a  suit  at  law,  there 
can  be  no  question  that  the  appeal  was  properly  taken,  and 
the  court  committed  no  error  in  refusing  to  grant  the  plain- 
tiff's motion  to  erase  the  case  from  the  docket  for  want  of 
jurisdiction. 

That  a  scire  facias  is  a  suit  at  law  within  the  meaning  of 
the  charter  we  have  no  doubt.  It  is  proceeded  with  in  all 
respects  as  a  suit  at  law.  The  writ  is  issued  by  the  clerk  of 
the  court  which  rendered  the  original  judgment,  it  contains 
a  summons  to  tlie  defendant  to  appear  and  answer,  and  upon 
it  property  may  be  attached ;  and  although  it  is  not  an  original 
writ,  but  a  judicial  writ,  still  "  it  is  an  action,  it  may  be 
pleaded  to  as  an  action,  and  may  be  released  by  a  release  of 
all  actions."  Wju-iams,  J.,  in  Mfmoorth  v.  Davenport,  9 
Conn.,  892 ;  and  see  cases  there  cited.  Judge  Swift,  (1 
Swift's  Digest,  781,)  says:  "If  the  garnishee  makes  default 
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of  appearance,  or  refuses  to  disclose  what  goods,  i&c,  he  had 
in  his  hands  at  the  time  of  the  service  of  the  original  writ, 
judgment  may  be  rendered  against  him  as  of  his  own  proper 
debt.  Tlie  defendant  may  appear  and  plead  any  proper  plea 
in  his  defense,  and  under  the  general  issue  the  case  may  be 
tried  to  the  jury." 

The  case  of  Smyth  v.  Ripley^  33  Conn.,  811,  fully  sustains 
the  claim  pf  the  defendants  that  a  scire  facias  is  an  action  at 
law.  Actions  at  law  and  suits  at  law  are  synonymous  terms ; 
they  are  one  and  the  same  thing.  In  the  General  Statutes 
writs  of  scire  facias  are  classified  under  the  head  of  civil 
actions,  and  it  is  provided  (page  896,  sec.  1,)  that  ^' mesne 
process  shall  lie  in  actions  at  law,  including  writs  of  scire 
facias,  a  writ  of  summons  or  attachment,  Ac." 

We  find  no  error  in  the  judgment  of  the  Superior  Court. 


In  this  (pinion  the  other  judges  concurred. 
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45     611 
75    713 


A  testator  gave  a  legacy  to  "The  American  &  Foreign  Bible  Society."  It 
appeared  that  there  was  an  incorporated  society  of  that  name  for  the  distri- 
bntion  of  the  Bible,  established  and  mainly  supported  by  the  Baptist  denomi- 
nation ;  and  another,  incorporated  earlier  for  the  same  general  purpose,  named 
"The  American  Bible  Society,"  which  was  mainly  supported  by  the  Congre- 
gational a'ld  Presbyterian  denominations.  The  latter  society  was  sometimes 
called  "The  American  &  Foreign  Bible  Society,"  but  there  was  no  eridence 
that  it  was  as  well  known  by  that  name  as  the  other  society,  and  none  that 
the  testator  had  erer  called  it  or  heard  it  called  by  that  name.  Both  societies 
were  in  the  habit  of  soliciting  contributions  for  their  work  from  the  neighbor- 
hood where  the  testator  lived.  The  testator's  denominational  associations  and 
preferences  were  wholly  with  the  Congregationalists  and  he  had  no  special 
sympathy  with  the  Baptist  denomination.  Held  that  evidence  was  not  admis- 
sible, upon  a  claim  of  the  American  Bible  Society  to  the  legacy,  that  while 
the  win  was  being  drawn  the  testator  said  to  the  scrivener  that  he  wished  to 
give  the  money  to  the  Bible  society  sustained  by  the  Congregationalists  and 
Presbyterians;  that  he  was  not  sure  as  to  its  corporate  name,  but  believed  it 
to  be  "  The  American  &  Foreign  Bible  Society." 


Digitized  by 


Google 


/ 


62      HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Dnnham  v.  Averill. 

The  name  used  in  the  will  being  perfectly  descriptive  and  plainly  written,  and 
there  being  nothing  in  the  will  to  suggest  any  different  intention  from  that 
expressed,  the  court  would  not  be  warranted  in  intermeddling,  even  though 
satisfied  that  the  testator  did  in  fact  make  a  mistake. 

The  testator  gave  a  legacy  to  "  The  American  &  Foreign  Missionary  Society." 
There  was  no  missionary  society  of  that  name,  but  "  The  American  Board 
of  Commissioners  for  Foreign  Missions  "  was  a  long  established  incorporated 
society  for  the  purpose  of  carrying  the  gospel  to  heathen  lands,  was  supported 
by  persons  belonging  to  the  Congregational  order,  and  had  received  annual 
contributions  from  the  Congregational  society  of  which  the  testator  was  a 
member,  and  he  had  been  a  liberal  contributor  to  its  funds.  No  other  society 
carrying  on  the  same  work  was  connected  with  the  Congregational  order  in 
the  state,  and  this  society  was  frequently  called,  in  the  vicinity  where  the  tes- 
tator lived,  by  the  name  used  in  the  will.  Held  that  the  American  Board  of 
Commissioners  for  Foreign  Missions  was  entitled  to  the  legacy. 

Where  a  name  used  in  a  devise  or  legacy  as  tliat  of  a  corporation  does  not  desig- 
nate with  precision  any  corporation,  but  circumstances  concur  to  indicate  that 
a  particular  one  was  intended,  and  no  conclusive  circumstances  appear  to  dis- 
tinguish or  identify  any  other,  the  one  thus  shown  to  be  intended  will  take. 

The  testator  bequeathed  to  the  Hartford  Hospital  a  reversionary  interest  in  cer- 
tain sums  given  to  sundry  persons  as  annuities,  and  in  another  section  of  the 
will  certuin  lands  in  Ohio.  By  a  codicil  made  a  few  months  later  he  revoked 
"  all  devises  in  said  will  beneficial  to  the  Hartford  Hospital,"  and  made  a  new 
bequest  of  $5,000.  The  Hartford  Hospital,  for  the  purpose  of  showing  that 
the  bequest  of  the  annuity  money  was  not  intended  to  be  revoked,  offered  evi- 
dence to  prove  that  the  lawyer  who  drew  the  will,  afterwards  and  before  the 
codicil  was  drawn,  informed  him  that  by  the  law  of  Ohio  a  bequest  or  devise 
to  a  corporation  made  within  twelve  months  before  the  death  of  the  testator 
was  void,  and  that  another  lawyer  who  drew  the  codicil,  on  being  informed  of 
the  facts  with  regard  to  the  devise  of  the  Ohio  land,  asked  the  testator  if  that 
was  all  he  had  given  the  hospital,  and  he  replied  that  it  was.  The  court' 
below  found,  if  this  evidence  was  admissible,  that  while  the  testator  intended 
to  revoke  all  provision  made  in  his  will  for  the  Hartford  Hospital,  and  to  sub- 
stitute therefor  the  legacy  of  $5,000,  yet  he  did  not  at  the  time  have  in  mind 
the  fact  that  he  had  made  a  bequest  of  the  annuity  money  to  the  hospital, 
and  his  attention  was  directed  only  to  the  devise  of  the  Ohio  land.  Held  that 
the  evidence  was  not  admissible. 
I  Where  a  testator  by  a  codicil  revokes  a  devise  or  legacy,  and  grounds  such 
revocation  on  the  assumption  of  a  fact  which  proves  not  to  exist,  the  revoca- 
'  tion  is  regarded  .as  contingent  upon  the  existence  of  such  fact  and  does  not 
take  effect. 

But  the  courts  will  not  set  aside  such  a  revocation  where  it  does  not  appear  by 
the  will  itself  that  it  was  made  under  the  belief  of  the  existence  of  such  fact. 

The  bequest  to  the  Hartford  Hospital  of  the  reversionary  interest  in  the  annuity 
money,  was  to  create  a  fund  of  which  the  interest  should  be  paid  out  to  per- 
sons discharged  fVom  the  hospital,  who  should  be  destitute  and  worthy  of  aid. 
The  revocation  in  the  codicil  was  "of  all  devises  beneficial  to  the  Hartford 
Hospital."  Held  that  the  bequest,  though  for  the  direct  benefit  of  persons 
leaving  the  hospital,  was  yet  to  be  regarded  as  beneficial  to  the  hospital. 
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The  testator  gave  to  il  a  legacy  of  $3,000.  The  will  was  made  in  1874.  In 
1872  the  testator  had  given  A  $3,000,  and  taken  from  him  the  following 
receipt:  **Oct.  1,  1872.  Received  of  J.  H.  three  thousand  dollars  in  anticipa- 
tion and  discharge  of  any  legacy  bequeathed  to  me  by  said  R  by  his  will  of 
prior  date.'*  Held  that  the  payment  of  the  $3,000  did  not  constitute  an 
advancement  on  account  of  the  legacy  given  by  the  will  of  1874,  the  receipt 
limiting  its  application  to  a  will  of  prior  date. 

And  when  the  testator  upon  having  his  will  re-drafted  chose  to  renew  the  legacy 
to  A  given  by  snch  prior  will,  he  was  to  be  presumed  to  have  done  so  in  view 
of  all  the  facts. 

Petition  in  Equitt,  by  the  executors  of  James  Root,  for 
advice  as  to  the  .proper  construction  of  his  will ;  brought  to 
the  Superior  Court  in  Hartford  County,  and  reserved,  upon 
facts  found,  for  the  advice  of  this  court.  Th6  case  is  fully 
stated  in  the  opinion. 

J.  C.  Parsons,  for  the  executors. 

B.  2).  Hubbard,  for  Laura  B.  Dunham,  residuary  legatee 
and  devisee. 

0.  E.  Perkins,  for  J.  P.  Averill. 

L.  E,  Stanton,  for  the  American  &  Foreign  Bible  Society. 

L.  P.  Waldo  and  A.  P.  Hyde^,  for  the  American  Bible 
Society  and  the  American  Board  of  Commissioners  for  For- 
eign Missions. 

H.  C.  Robinson,  for  the  Hartford  Hospital. 

Pardee,  J.  James  Root,  of  Hartford,  died  on  the  17th 
day  of  April,  1875,  having  made  a  will  upon  the  14th  day  of 
July,  1874.  Austin  C.  Dunham  and  John  C.  Parsons,  of 
Hartford,  and  Loren  Prentiss,  of  Ohio,  who  were  named 
therein  as  executors,  have  brought  their  petition  to  the  Supe- 
rior Court,  in  which  they  say  tliat  two  corporations,  to  wit, 
the  American  Bible  Society  and  the  American  and  Foreign 
Bible  Society  claim  the  same  legacy;  that  the  corporation 
known  as  the  Hartford  Hospital  claims  to  be  entitled  to  a 
legacy  under  the  tenth  clause  of  the  will,  whereas  the  execu- 
tors are  of  opinion  that  the  same  was  revoked  by  a  clause  in 
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the  codicil ;  that  a  corporation  known  as  the  American  Board 
of  Commissioners  for  Foreign  Missions  claims  that  a  legacy 
given  to  the  American  and  Foreign  Missionary  Society  was 
intended  for  themselves;  and  that  they  are  in  doubt  as  to 
their  duty  in  respect  to  a  legacy  given  to  James  P.  Averill; 
and  they  have  asked  the  Superior  Court  for  instructions  as  to 
their  duty  in  the  premises ;  and  that  court  has  reserved  the 
several  questions  for  the  advice  of  this  court. 

First — as  to  the  question  between  the  American  Bible  Soci- 
ety and  the  American  and  Foreign  Bible  Society. 

The  clause  in  the  will  upon  which  tliis  question  arises,  is 
as  follows : 

"  Eleventh.  I  give  and  devise  to  the  American  Home  Mis- 
sionary Society,  five  thousand  dollars;  to  the  American  and 
Foreign  Missionary  Society,  three  thousand  dollars;  to  the 
American  and  Foreign  Bible  Society,  fifteen  hundred  dollars ; 
to  the  American  Seaman's  Friend  Society,  five  thousand  dol- 
lars ;  and  to  the  Children's  Aid  Society  of  the  Five  Points, 
New  York,  three  thousand  dollars." 

A  society  chartered  and  organized  for  the  distribution  of 
the  Bible,  and  bearing  the  name  of  The  American  and  Foreign 
Bible  Society  was  made  a  respondent  and  filed  an  answer  set- 
ting forth  its  claims  to  the  legacy.  Ailother  society  chartered 
and  organized  for  substantially  the  same  purpose,  and  bearing 
the  name  of  The  American  Bible  Society,  was  also  made  a 
respondent,  and  filed  an  answer  claiming  the  legacy  to  have 
been  intended  for  itself. 

On  the  trial  before  the  court  below  of  the  issue  formed  by 
the  answers  of  the  American  Bible  Society  and  the  American 
and  Foreign  Bible  Society,  the  American  Bible  Society  ofiered 
evidence  to  prove  the  following  allegations  in  its  answer,  to 
wit: 

1st.  That  the  American  Bible  Society  has  been  and  is 
known  by  the  following  names  and  designations,  to  wit: — 
The  American  Bible  Society,  Tlie  American  Bible  Society  for 
Foreign  Distribution,  and  The  American  and  Foreign  Bible 
Society. 

2d.    That  while  the  scrivener  was  engaged  drawing  the 
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will  in  question,  Mr.  Root  said  to  him  tliat  he  wished  to  give 
to  the  Bible  Society  sustained  by  the  Presbyterians  and  Coii- 
gregationalists  the  sum  of  fifteen  hundred  dollars;  that  he 
was  not  sure  as  to  its  corporate  name,  but  believed  it  to  be 
the  American  and  Foreign  Bible  Society ;  and  that  this  name 
was  used  by  the  testator  as  and  for  the  name  of  this  respond- 
ent, and  that  it  is  descriptive  of  the  character  and  objects  of 
this  association  and  the  work  it  was  constituted  to  perform. 

3d.  That  Mr.  Root,  the  testator,  in  his  life-time,  was  a 
regular  attendant  on  public  worship  at  the  churches  and  reli- 
gious meetings  of  the  Congregational  order,  and  was  never  in 
especial  sympathy  with  any  church  or  society  of  the  Baptist 
denomination. 

4th.  That  the  legacy  in  the  eleventh  clause  of  the  willj 
being  a  gift  of  the  sum  of  fifteen  hundred  dollars  to  the 
American  and  Foreign  Bible  Society,  was  intended  by  the 
testator  to  be  and  is  a  gift  to  the  American  Bible  Society. 

The  American  Bible  Society  claimed  that  this  evidence  was 
admissible  to  show  that  the  name,  the  American  and  Foreign 
Bible  Society,  was  inserted  in  this  will  by  mistake  and  inad- 
vertence, and  that  it  was  the  intention  of  the  testator  to  give 
this  legacy  to  the  American  Bible  Society.  The  counsel  for 
the  American  and  Foreign  Bible .  Society,  claiming,  and  the 
claim  being  admitted,  that  there  was  no  other  corporation  of 
this  name,  objected  to  the  admission  of  this  evidence  on  the 
ground  that  it  was  not  competent  for  the  American  Bible 
Society  to  prove  that  this  legacy  was  intended  for  it  by  any 
other  evidence  than  the  will  itself.  The  counsel  for  the 
American  and  Foreign  Bible  Society  also  objected,  that  if  any 
evidence  was  admissible  to  show  that  the  American  Bible 
Society  has  been  known  or  called  by  any  name  other  than  its 
corporate  name,  it  can  only  be  allowed  to  show  in  this  pro- 
ceeding that  it  is  as  well  known  by  the  name  of  the  American 
and  Foreign  Bible  Society  as  by  any  other  name,  or  at  least 
as  well  known  by  said  name  as  is  the  respondent,  whose  cor- 
porate name  is  the  American  and  Foreign  Bible  Society. 

The  testator  had  resided  in,  and  in  the  vicinity  of  Hartford, 
and  had  been  a  regular  attendant  upon  public  worship  in 
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churches  of  the  Congregational  order,  and  had  never  been  in 
especial  sympathy  with  any  church  or  society  of  the  Baptist 
denomination.  The  American  and  Foreign  Bible  Society  was 
incorporated  in  1848  by  the  legislature  of  the  state  of  New 
York  for,  and  is  engaged  in  the  work  of,  circulating  the  Bible 
in  all  lands ;  it  is  managed  by  persons  connected  with  the 
Baptist  denomination ;  and  in  their  answer  they  say  that  they 
were  well  known  by  their  said  corporate  name  to,  and  received 
contributions  from,  Congregationalists  and  Presbyterians 
residing  in  all  parts  of  the  state  of  Connecticut,  long  before 
the  date  of  the  testator's  will. 

The  American  Bible  Society  received  their  act  of  incorpora- 
tion from  the  legislature  of  the  state  of  New  York  in  1841, 
for,  and  are  now  carrying  into  effect,  the  like  purpose  of  cir- 
culating the  Bible  at  home  and  abroad ;  they  have  been  and 
still  are  supported  by  churches  and  individuals  of  the  Congre- 
irational  order  in  all  parts  of  the  state  of  Connecticut ;  and 
the  court  finds  that  they  were  known  by  the  following  namct 
and  designations,  viz:  "The  American  Bible  Society,"  "The 
American  Bible  Society  for  Foreign  Distribution,"  and  "  Th€ 
American  and  Foreign  Bible  Society ;"  and  their  offer  is  tc 
prove  that  while  the  scrivener  was  drawing  the  will  the  testa- 
tor said  to  him  that  he  washed  to  give  to  the  Bible  society 
sustained  by  the  Presbyterians  and  Congregationalists  the 
sum  of  fifteen  hundred  dollars;  that  he  was  not  sure  as  to  its 
coi'porate  name,  but  believed  it  to  be  the  American  and  For- 
eign Bible  Society;  and  tliat  this  name  was  used  by  the  testa- 
tor as  and  for  the  name  of  the  American  Bible  Society,  and 
that  it  is  descriptive  of  the  character  and  objects  of  this 
association  and  the  work  it  was  organized  to  perform. 

It  is  quite  certain  that  the  testator  desired  to  promote  the 
circulation  of  the  Bible;  that  the  contesting  corporations  are 
both  engaged  in  that  work  substantially  in  the  same  field ; 
and  that  both  were  known  to,  and  drew  their  support  from, 
persons,  societies  and  churches  interested  in  their  respective 
undertakings,  in  the  places  of  the  testator's  residence.  We 
may  say  of  them  as  of  individuals,  that  each  had  its  residence 
and  was  known  in  his  vicinity. 
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It  is  to  be  observed  that  there  is  no  offer  of  proof  that  he 
liad  ever  spoken  of,  or  had  heard  any  person  speak  of,  or  had 
liunself  ever  known  either  of  the  two  societies  by  any  otlier 
tlian  their  respective  corporate  names;  none  that  he  had  ever 
in  speech  or  writing  substituted  one  name  for  the  other,  either 
by  mistake  or  intentionally  for  convenience;  none  that  the 
American  Bible  Society  was  or  is  as  well  or  as  widely  known 
by  the  name  of  the  American  and  Foreign  Bible  Society  as  is 
the  society  whose  name  by  right  it  is. 

We  are  of  course  to  presume  that  he  was  in  full  possession 
of  his  mental  faculties;  the  finding  shows  that  no  person 
misled  him  by  making  a  false  statement;  he  heard  no  sug- 
gestion even ;  his  mind  was  upon  the  subject  and  the  result- 
ant name  declared  and  directed  by  himself  stands  written  as 
the  "American  and  Foreign  Bible  Society." 

We  liave  then  two  corporations  practically  residing  in  the 
neighborhood  of  the  testator,  each  doing  that  which  he  desired 
to  have  done,  and  the  name  of  one  of  them  is  plainly  written 
in  his  will  as  a  legatee.  There  would  seem  to  be  here  that 
certainty  which  under  the  rules  of  law  defies  any  attempt  to 
control  or  vary  the  language.  The  offer  is  to  prove  an  inten- 
tion not  suggested  by  any  expression  or  provision  in  tne  wiil, 
and  not  apparent  when  we  look  at  the  names  of  corporations 
circulating  the  Bible.  It  is  a  proposition  to  strike  out  a  name 
which  is  perfectly  descriptive. 

In  view  of  the  facts  found  by  the  court  and  of  the  relation 
which  these  corporations  have  to  each  other  and  to  the  testa- 
tor, admitting  that  he  made  a  mistake,  yet  the  law  will  not 
permit  the  court  to  intermeddle ;  it  insists  that  what  he  has 
80  plainly  written  shall  stand  as  the  best  proof  of  his  thoughts 
at  the  moment. 

And,  although  one  of  the  fundamental  canons  of  interpret- 
ation requires  courts  to  discover  and  be  led  by  the  intention 
of  the  maker  of  an  instrument,  that  intention  in  the  case  of 
a  testator  is  judicially  determined  to  be  simply  what  he  has 
written,  if  his  language  be  clear  and  precise  and  the  person 
or  tiling  exist  and  be  accurately  named.  In  Tucker  v.  Sea- 
merCB  Aid  Society^  7  Met.,  188,  it  is  said  that  "the  reneral 
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rule  certaiuly  is  that  the  intent  of  the  testator  is  to  govern  in 
Uie  construction;  but  it  is  the  intention  expressed  by  the  will 
and  not  otherwise."  In  Grwillim  v.  Gwillimy  5  Barn.  &  Ad., 
122,  Parke,  J.,  said  that  "  in  expounding  a  will  the  court  is 
to  ascertain,  not  what  the  testator  actually  intended,  as  con- 
tradistinguished from  what  his  words  express,  but  what  is  the 
meaning  of  the  words  he  has  used."  In  Beaumont  v.  Fields 
2  Chitty's  Rep.,  275,  Abbott,  C.  J.,  said  the  question  was  not 
abstractly,  what  was  the  meaning  of  the  grantor,  but  what 
was  his  meaning  by  the  words  used. 

The  highest  and  best  evidence  is  always  to  be  sought  for ; 
and  when  a  man  deliberately  puts  his  intention  in  writing 
under  testamentary  safeguards,  and  carefully  preserves  tliat 
writing  for  the  guidance  of  those  who  represent  him  after  his 
death,  courts  regard  it  as  revealing  his  thoughts  and  intents 
with  more  accuracy  than  would  any  parol  declarations  which 
extrinsic  evidence  could  substitute  for  it.  Under  any  other 
rule  that  which  might  come  at  last  to  be  accepted  as  the  will 
would  be  not  what  the  testator  wrote,  but  what  olhera  have 
said  since  his  death;  indeed,  he  being  silent,  the  rule  is  the 
sole  support  and  defence  of  a  will  where  there  are  disap- 
pointed heirs  or  legatees. 

The  rule  of  law  governing  this  case  is,  that  it  is  only  where, 

'in  a  will,  the  description  of  the  person  or  thing  intended  is 

.  applicable  with  equal  certainty  to  each  of  several  subjects, 

^that  extrinsic  evidence,   including  proof  of  the  testator's 

declarations  as  to  his  intentions  made  at  the  time  of  drawing 

the  will,  is  admissible  for  the  purpose  of  establishing  which 

of  such  persons  or  things  was  intended  by  him.     The  words 

of  the  will  must  be  such  as  to  render  it  a  matter  of  necessity 

to  have  recourse  to  extrinsic  evidence  to  explain  them;  if  no 

•  such  necessity  exists,  the  evidence  is  not  admissible. 

Persons  who  desire  to  make  testamentary  disposition  of 
their  estates  other  than  that  made  for  them  by  the  statute  of 
distribution,  are  required  to  call  about  themselves  several 
attesting  witnesses  and  to  speak  and  act  in  accordance  with 
precise  and  solemn  forms,  in  order  to  guard  against  the 
entrance  of  fraud,  deception  or  mistake  into  their  work.     And 


Digitized  by 


Google 


MAY  TERM,  1877.  69 

Dunham  v.  Avmll. 

the  courts  supporting  the  statute  have  persistently  and  with 
a  good  degree  of  unanimity  refused  admission  to  parol  evi- 
dence of  the  kind  oflFered  in  this  case,  either  to  contradict, 
add  to,  take  from,  or  explain,  the  contents  of  a  will  so  clear 
as  to  the  legatee  as  is  the  one  before  us,  even  when  the  failure 
of  an  intended  disposition  is  the  result  of  such  rel'usal. 

In  Avery  v.  Chappel^  6  Conn.,  270,  the  testator  said  in  his 
will  as  follows:  "And  it  is  my  will  that  Charles  W.  Chappel 
should  have  the  whole  of  my  landed  property  after  the  mar- 
riage or  decease  of  his  honored  mother.''  Upon  the  re-mar- 
riage of  the  widow  the  guardian  of  Charles  W.  brought  an 
action  of  ejectment  against  her  and  her  husband ;  thereupon 
the  latter  prayed  for  an  injunction  against  that  action  and 
asked  for  a  decree  quieting  the  petitioners  in  the  possession 
and  use  of  the  real  estate  until  Charles  W.  should  arrive  at 
full  age.  They  offered  proof  that  before,  at,  and  after  the 
making  of  the  will,  the  testator  told  his  wife  that  the  use  of 
the  whole  real  estate  would  be  and  by  his  will  was  hers  until 
their  children  should  arrive  at  full  age ;  that  he  gave  direc- 
tions to  the  scrivener  so  to  write  it  as  to  give  his  wife  the  use 
of  all  his  real  estate  until  the  children  should  arrive  at  full 
age;  and  that  the  scrivener  wrote  it  as  he  did  by  mistake. 
In  the  opinion  the  court  says  (p.  276) :  "The  proof  offered  by 
the  plaintiffs  was  parol  evidence  only.  Upon  these  facts,  with 
our  statute  of  wills  and  the  solemnities  required  by  it  in  view, 
it  is  certainly  difficult  to  interpose  for  the  relief  of  the  plain- 
tiffs. The  court  is  asked  to  take  from  the  devisee,  the  princi- 
pal object  of  the  testator's  bounty,  the  possession  of  this 
estate  for  a  long  period,  in  opposition  to  the  true  construction 
of  the  will,  by  parol  proof  of  the  declai*ations  of  the  deceased 
that  he  intended  to  give  it  to  his  wife ;  in  other  words,  to 
make  a  will  for  him  when  he  sleeps  in  his  grave.  Strong 
reasons  should  be  urged  in  support  of  a  claim  so  novel,  and 
so  forbidding.  *  *  It  was  decided  in  the  highest 

court  in  South  Carolina,  after  much  discussion  and  delil>era- 
tion,  that  parol  evidence,  even  of  the  person  who  drew,  the 
will  and  who  was  of  unimpeachable  character,  when  offered 
to  support  the  allegation  of  a  mistake  in  the  will  and  that  the 


Digitized  by 


Google 


70      HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Dnnham  v.  Averill. 

testator  intended  to  dispose  of  the  property  in  a  manner  not 
apparent  on  the  face  of  the  will,  was  not  admissible.  Roth- 
maler  v.  Myers^  4  Dessaus.,  215.  Where  there  is  a  complete 
and  plain  will  in  writing,  it  cannot  be  altered  or  influenced 
by  parol  evidence  as  to  the  intention.  2  P.  Wms.,  421.  Evi- 
dence as  to  matter  dehors  the  will  to  .show  the  mistake  is 
insufficient.  2  Atk.,  373.  Even  the  instructions  for  the  will 
are  inadmissible  to  show  a  mistake.  2  Ves.  &  Bea.,  318;  1 
Mad.  Chan.,  81." 

In  ComstockY.  Hadlyme^  8  Conn.,  254,  it  was  admitted  that 
the  testatrix  gave  directions  to  the  scrivener  to  insert  in  her 
will  a  legacy  of  $100  to  each  of  the  appellants,  they  being 
her  only  heirs  at  law,  and  that  by  mistake  of  the  scrivener 
the  amount  of  the  legacy  was  omitted,  and  that  she  signed 
and  published  the  will  supposing  it  to  contain  those  legacies. 
In  the  course  of  the  opinion  declaring  that  this  mistake  did 
not  invalidate  the  will,  Williams,  J.,  says  as  follows:  "The 
statute,  when  it  required  all  wills  to  be  in  writing  signed  by 
the  testator  and  attested  by  witnesses,  certainly  intended  thai 
the  evidence  and  the  whole  evidence  of  the  disposition  of 
property  by  will,  should  be  by  the  will  itself;  that  the  evi* 
dcnce  of  the  intent  of  the  devisor  should  be  derived  from  the 
writing  signed  by  him  and  solemnly  attested;  otherwise 
innumerable  would  be  the  cases  where  evidence  of  mistake 
would  be  claimed  and  proved.  *  *  And  if  it  is  settled 
that  you  cannot  by  parol  proof  alter  the  legal  import  of  the 
terms  used  by  the  scrivener,  such  a  will  must  either  be  void 
or  convey  a  different  estate  from  the  one  intended.  That 
such  a  will  is  not  void,  is  proved  by  repeated  declarations  of 
judges  that  by  the  legal  construction  they  knew  that  tlic 
intent  of  the  testator  was  frequently  violated.  Doug.,  763; 
1  Brod.  &  Bing.,  261,  n.;  Cowp.,  660."     ' 

In  Mann  v.  Mann^  1  Johns.  Ch.  Rep.,  234,  Chancellor  Kent 
said:  "From  Cheney's  case  (5  Coke,  68,)  down  to  this 
day,  it  has  been  a  well  settled  rule  that  parol  evidence  cannot 
be  admitted  to  supply,  or  contradict,  enlarge  or  vary  the  words 
of  a  will,  nor  to  explain  the  intention  of  the  testator,  except 
in  two  specified  cases.     1st.  Where  there  is  a  latent  ambiguity 
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arising  dehors  the  will  as  to  the  person  or  subject  meant  to  be 
described,  and  2d  to  rebut  a  resulting  trust." 

In  Tueker  v.  SeamarCs  Aid  Society^  7  Met.,  188,  the  legacy 
was  to  the  "  Seaman's  Aid  Society  in  the  city  of  Boston." 
Another  society  denominated  the  "  Seaman's  Friend  Society" 
claimed  the  legacy,  and  offered  evidence  to  prove  that  the 
testator  had  no  knowledge  of  the  existence  of  the  society 
named  in  the  will;  that  he  knew  of  the  existence  of  the 
other  society,  was  deeply  interested  in  its  objects,  and  con- 
tributed to  its  funds,  and  had  frequently  expressed  a  deter- 
mination to  give  it  a  legacy ;  that  he  directed  the  scrivener 
who  wrote  his  will  to  insert  the  legacy  as  made  to  said  society; 
that  the  scrivener  not  knowing  of  the  existence  of  said  society, 
told  the  testator  that  the  name  of  this  society  was  the  "  Sea- 
man's Aid  Society;"  and  that  the  testator  thereupon  submit- 
ted to  have  that  name  inserted.  Held,  that  the  evidence  was 
inadmissible  and  that  the  "  Seaman's  Aid  Society"  was  enti- 
tled to  the  legacy. 

In  Hiacocka  v.  Hiacocka^  5  Mees.  &  Wels.,  363,  the  devise 
was  to  the  testator's  son  John  H.  for  life,  and  on  his  decease 
to  the  testator's  grandson  John  H.,  eldest  son  of  the  said 
John  H.,  for  life;  and  on  his  decease  to  the  first  son  of  the 
body  of  his  said  grandson  John  H.  in  tail  male,  with  other 
remainders  over.  At  the  time  of  making  the  will  the  testa- 
tor's son  John  H.  had  been  twice  married ;  he  had  by  his  first 
wife  one  son,  Simon ;  by  his  second  wife  an  eldest  son,  John, 
and  other  younger  children,  sons  and  daughters.  It  was  held 
that  evidence  of  the  instructions  given  by  the  testator  for  his 
will  and  of  his  declarations  after  its  execution  was  not  admis- 
sible to  show  which  of  these  two  grandsons  was  intended  by 
the  description  in  the  will. 

In  Drake  v.  Drake^  8  House  of  Lords  Cases,  172,  the  devise 
was  to  "my  sister  Mary  Frances  Tyrwhitt  Drake,"  and  ; 
further  residuary  devise  to  "  my  niece  Mary  Frances  Tyrwhitt 
Drake;"  at  the  time  of  his  will  and  death  the  testator  had 
neither  sister  nor  niece  bearing  that  name;  but  he  had  a 
sister-in-law  who  did,  and  she  claimed  the  devises,  and  in  sup- 
port of  that  claim  offered  the  evidence  of  the  solicitor  who 
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prepared  the  will  as  to  the  instructions  which  he  received  from 
the  testator;  and  it  was  determined  that  the  evidence  was 
inadmissible. 

In  Charter  v.  Charter^  Law  Reports,  English  and  Irish 
Appeals,  House  of  Lords,  Vol.  7,  364,  (1874,)  it  was  deter- 
mined that  evidence  of  the  declaration  of  a  testator  as  to 
whom  he  intended  to  benefit  or  supposed  he  had  benefited, 
can  only  be  received  where  the  description  of  the  legatee  or 
of  the  thing  bequeathed  is  equally  applicable  in  all  its  parts 
to  two  persons  or  to  two  things. 

Sir  James  Wigram's  seventh  proposition  is  as  follows: 
"  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for 
uncertainty  where  the  words  aided  by  evidence  of  the  mate- 
rial facts  of  the  case  are  insufficient  to  determine  the  testa- 
tor's meaning,  courts  of  law,  in  certain  special  cases,  admit 
extrinsic  evidence  of  intention  to  make  certain  the  person  or 
thinff  intended,  where  the  description  in  the  will  is  insufficient 
for  the  purpose.  These  cases  may  be  thus  defined.  Where 
the  object  of  the  testator's  bounty,  or  the  subject  of  disposi- 
tion, (that  is,  the  person  or  thing  intended,)  is  described  in 
terms  which  are  applicable  indiffijrently  to  more  tlian  one 
person  or  thing^  evidence  is  admissible  to  prove  which  of  the 
persons  or  things  so  described  was  intended  by  the  testator." 
Wigram  on  Extrinsic  Evidence,  sec.  184,  page  160.  Mr. 
Justice  Williams  says:  "  In  a  court  of  construction,  when  the 
factum  of  the  instrument  has  been  previously  established  in 
the  court  of  probate,  the  inquiry  is  closely  restricted  to  the 
contents  of  the  instrument,  in  order  to  ascertain  the  inten- 
tions of  the  testators."  Williams  on  Executors,  Vol.  1,  page 
313,  5th  edition. 

Our  attention  was  directed  to  the  following  cases  by  counsel 
for  the  American  Bible  Society.  After  a  careful  study  of 
iliem  we  cannot  see  that  they  break  the  force  of  the  rule 
stated. 

In  the  case  of  The  American  Bible  Society  v.  Wetmorcj  17 
Conn.,  181,  there  was  a  bequest  to  the  Foreign  Missionary 
Society ;  no  corporation  bearing  that  name  claimed  it ;  but  it 
was  claimed  by  the  American  Board  of  Commissioners  for 
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Foreign  Missions.  There  being  no  legatee  answering  to  the 
description  in  the  will,  the  court  below  admitted  evidence 
tending  to  show  that  at  the  date  of  the  will  the  last  named 
society  was  commonly  known  to  the  testatrix  and  among  the 
members  of  the  church  to  which  she  belonged  by  the  name 
of  the  Foreign  Missionary  Society. 

In  At/res  v.  Weed^  16  Conn.,  291,  the  devise  was  to  the 
Protestant  Upiitcopal  Church  in  New  Canaan;  there  was  a 
voluntary  association  which  had  acquired  by  assumption  or 
reputation  the  name  of  the  Protestant  Upiscopal  Society  in 
New  Canaan.  Tlie  plaintiffs  claimed  that  the  church  was  a 
body  composed  of  the  communicants  and  all  baptized  persons 
in  the  society;  that  it  was  a  distinct  body  from  the  latter; 
that  it  was  not  known  to  the  law  and  therefore  that  a  devise 
to  the  church  was  void.  There  was  therefore  no  legatee 
answering  the  exact  words  in  the  will;  there  was  only  one 
claimant  for  the  legacy ;  and  the  court  allowed  parol  proof 
that  the  terms  "church"  and  "parish"  were  with  respect  to 
this  denomination  used  indiscriminately  and  in  the  same  sense 
as  the  term  "society;"  that  the  devisor  himself  in  speaking 
of  the  affairs  of  the  society  always  called  it  "the  church;" 
that  he  had  long  been  a  member  of  the  society  and  contrib- 
uted to  its  support  very  liberally.  In  the  course  of  the 
opinion  the  court  says :  "  In  this  case  it  appears  that  there 
were  two  bodies  of  persons,  neither  of  which  had  any  name 
excepting  by  assumption  or  reputation;  by  which  is  meant 
tliat  neither  of  them  had  any  name  conferred  upon  or  attached 
to  it  by  any  law  or  charter;  and  that  both  of  them  were  usu- 
ally and  indiscriminately  called  and  known  by  the  name  used 
in  the  will  to  denote  the  devisee."  And  after  adverting  to 
certain  arguments  of  counsel  the^ court  says:  "But  however 
that  may  be,  we  have  no  doubt  that  the  case  presents  a  latent 
ambiguity,  explainable  by  parol  evidence  of  the  testator's 
intention." 

In  Brewster  v.  MeCalVs  Devisees^  15  Conn.,  275,  the  bequest 
was  to  the  "  Missionary  Society  of  Foreign  Missions."  The 
bequest  was  claimed  by  the  American  Board  of  Commission- 
ers for  Foreign  Missions,  no  other  society  claiming  it ;  the 
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heirs  at  law  resisted  the  claim  upon  tlie  ground  that  there 
was  no  such  society  in  existence  as  that  named  in  the  will, 
and  that  therefore  tlio  bequest  was  inoperative.  The  court 
says :  "  It  appearing  from  the  testimony  in  the  case  that  there 
are  several  societies  pursuing  the  same  object  as  that  of 
the  society  named  in  this  devise,  and  which  were  i»i  exist- , 
ence  when  this  will  was  executed,  it  becomes  necessary  to 
ascertain  which  of  them  was  intended  by  the  testator.  That 
parol  testimony  is  admissible  for  this  purpose  does  not  admit 
of  a  doubt.  It  is  the  case  of  a  latent  ambiguity^  raised  by  the 
parol  evidence,  which  discloses  the  fact  that  there  are  several 
such  societies,  and  which  therefore  may  be  removed  by  the 
same  sjK^cies  of  evidence."  Tlie  case  was  disposed  of  upon 
the  ground  that  there  was  no  society  bearing  the  name 
inserted  in  the  will;  that  there  were  several  whose  objects 
and  character  were  correctly  described  by  those  words,  con- 
sidered as  words  of  description;  and  that  there  is  nothing  in 
the  will  to  show  that  the  testator  intended  to  designate  any 
particular  society  by  name. 

In  Trustees  v.  Peaselee^  15  N.  Hamp.,  317,  the  bequest  was 
to  the  "  Franklin  Seminary  of  Literature  and  Science,  New- 
market, N.  n.,"  and  there  was  no  other  school  or  seminary 
of  learning  or  science  in  that  town  except  the  "  South  New- 
market Methodist  Seminary."  There  being  no  other  claimant 
the  court  admitted  parol  evidence  of  the  testator's  declarations 
made  at  the  time  of  executing  his  will  as  to  the  intended 
recipient  of  the  bequest. 

These  cases  were  determined  upon  the  principle  that  where 
in  the  matter  of  description  there  is  a  mistake,  that  is,  there 
is  no  corporation  which  corresponds  to  the  description  in  all 
particulars,  but  there  is  one  corresponding  in  many  particu- 
lars, and  no  other  which  can  be  intended,  such  corporation 
will  take.  Where  the  name  used  does  not  designate  with 
precision  any  corporation,  but,  where  the  circumstances  come 
to  be  proved,  so  many  of  them  concur  to  indicate  that  a  par- 
ticular one  was  intended,  and  no  similar  conclusive  circum- 
stances appear  to  distinguish  and  identify  any  other,  the  one 
thus  shown  to  be  intended  will  take. 
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In  Selwood  v.  Mildmayy  3  Vesey,  306,  the  bequest  was  of 
a  part  of  the  testator's  four  per  cent,  annuities;  at  the  date 
of  the  will  he  had  no  such  property,  having  previously 
changed  it  into  long  annuities ;  the  court  received  the  evidence 
of  the  scrivener  to  prove  that  the  testator  as  part  of  his 
instructions  for  the  will  placed  in  his  hands  a  former  will 
giving  legacies  from  the  four  per  cent,  stock  and  that  he  being 
ignorant  of  the  change  of  investment  had  made  the  mistake ; 
and  upon  this  evidence  the  mistake  was  corrected.  Of  this 
case  Tindal,  C.  J.,  said  in  Millers,  Travers^  8  Bingham,  244^ 
as  follows :  ''  This  case  is  certainly  a  very  strong  one,  but  the 
decision  appears  to  us  to  range  itself  under  the  head  Wmtfaha 
demonstratio  non  nocet^  where  enough  appears  upon  tlie  face  oJ' 
the  will  itself  to  show  the  intention,  after  the  false  description 
is  rejected."  And  in  Wigram,  167,  it  is  said  that  the  case  as 
explained  in  Miller  v.  Travers  may  be  regarded  as  a  case 
decided  upon  a  correct  principle  wrongly  applied  to  the  facts 
and  which  ought  not  to  be  followed  in  specie. 

In  Thomas  v.  Thomas^  6  T.  R.,  671,  the  devise  was  to 
"  Mary  Thomas  of  LlechUoyd,  in  Merthyr  parish,"  and  it  was 
found  that  Mary  Thomas  who  was  described  in  the  will  as  the 
testator's  granddaughter  was  his  great-granddaughter,  and 
lived  at  Greencastle  in  the  parish  of  Llangain,  some  miles 
from  Merthyr  parish,  where  she  had  never  been  in  her  life. 
The  testator  had  a  granddaughter  by  the  name  of  Elinor 
Evans,  who,  at  the  date  of  the  will  lived  at  LlechUoyd,  in 
Merthyr  parish.  The  legacy  was  declared  void  on  account  of 
uncertainty  as  to  the  legatee;  the  court  saying  however  that 
declarations  of  the  testator  made  cotemporaneously  with  the 
execution  of  the  will  as  to  which  of  the  two  persons  was  in 
his  mind,  were  admissible.  But  in  Eiscocks  v.  Eiscoeks  Lord 
Abinger  said  that  Thomas  v.  Thomas  seemed  to  him  to  be  at 
variance  with  the  decision  in  Miller  v.  TraverSj  which  last  he 
thouglit  entitled  to  great  weight. 

We  advise  the  Superior  Court  that  the  American  and  For- 
eign Bible  Society  is  entitled  to  the  legacy  in  question. 
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Second,  The  question  with  regard  to  the  claim  of  the 
Hartford  Hospital  arises  on  the  following  facts:  The  testator 
by  the  ninth  clause  of  his  will  gives  eleven  annuities,  amount- 
ing in  all  to  $3,700,  the  will  then  proceeding  as  follows: 

"For  the  purpose  of  paying  these  annuities,  I  devise  to 
John  C.  Parsons,  of  Hartford,  bonds  of  the  state  of  Connecti- 
cut, to  the  amount  of  fifty  thousand  iive  hundred  dollars,  to 
be  held  by  him  in  trust  to  receive  the  interest  and  income 
therefrom,  and  pay  said  annuities  therefrom,  and  if  such 
interest  and  income  is  not  sufficient,  the  balance  to  be  paid  by 
my  executors  out  of  funds  in  their  hands.  If  any  of  said 
bonds  should  be  paid,  the  amount  to  be  re-invested  in  good 
state  or  national  bonds,  and  the  said  amount  so  placed  in  the 
hands  of  said  Parsons  as  trustee,  with  any  part  of  the  income 
therefrom  not  required  for  said  annuities,  shall  be  disposed  of 
as  in  the  next  clause  provided,  after  and  as  fast  as  the  said 
annuities  cease. 

"  10.  It  is  my  will  that  the  said  amount  so  placed  in  the 
hands  of  said  Parsons  as  trustee,  after  and  as  fast  as  said 
annuities  shall  cease,  shall  be  equally  divided  between  the 
Hartford  Hosf)ital  Society  and  the  Connecticut  State  Prison, 
the  principal  to  be  kept  invested  in  good  bonds  or  mortgages, 
and  the  interest  and  income  therefrom  to  be  used  to  pay  over 
to  persons  discharged  therefrom  who  are  destitute,  and  are 
thought  worthy  of  aid ;  such  aid  not  to  exceed  thirty  dollars 
to  any  one  person  in  any  one  year,  and  to  be  given  at  the  dis- 
cretion of  the  steward,  or  person  in  charge,  and  the  visiting 
physician  of  said  hospital,  as  to  those  discharged  therefrom ; 
and  at  the  discretion  of  the  warden  or  person  having  the 
charge  of  the  prison,  and  the  chaplain,  as  to  those  discharged 
from  the  state  prison.  The  said  half  of  saiil  fund  so  to  be 
used  for  the  state  prison  is  to  be  paid  over  to  the  state  of 
Connecticut  in  trust  for  the  purposes  named,  and  the  princi- 
pal to  be  kept  invested  as  aforesaid,  and  the  interest  and 
income  alone  used  as  aforesaid.         ♦        ♦        ♦        «        ♦ 

"  12.  I  give  and  devise  to  the  Hartford  Orphan  Asylum 
the  westerly  half,  and  to  the  Hartford  Hospital  Society  the 
easterly  half,  of  the  land  owned  by  me  on  the  northerly  side 
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of  Hamilton  Street,  and  extending  back  to  an  alley  about  one 
hundred  and  twenty  feet,  in  ten  acre  lot  No.  140  in  the  city 
of  Cleveland." 

The  testator  afterwards,  on  the  6th  day  of  October,  1874, 
made  a  codicil  of  which  the  second  clause  was  as  follows : 
'  *'^Item:  I  do  hereby  revoke  all  devises  in  said  will  beneficial 
to  the  Hartford  Orphan  Asylum,  and  to  the  Hartford  Hospital 
Society,  and  in  substitution  for  said  devises  I  do  hereby  give 
and  bequeath  to  the  said  Hartford  Orphan  Asylum  the  sum  of 
five  thousand  dollars,  payable  one-half  in  one  year  and  one- 
half  in  two  years  after  my  death  without  interest;  and  I  do 
hereby  give  and  bequeath  to  the  said  Hartford  Hospital  the 
sum  of  five  thousand  dollars,  payable  one-half  in  one  year 
and  one-half  in  two  years  from  my  death  without  interest." 
The  Hartford  Hospital  in  its  answer  avers  as  follows : 
"  Said  testator  owned  real  estate  in  the  state  of  Ohio.  His 
will  was  drawn  by  Loren  Prentiss,  Esq.,  of  Cleveland,  his 
confidential  adviser,  and  a  practicing  attorney  in  Ohio.  Con- 
temporaneously with  said  draft  of  the  will  said  Prentiss 
advised  the  testator  that  there  had  been  statute  laws  of  the 
state  of  Ohio  avoiding  devises  of  land  in  Ohio  to  corporations, 
if  such  devises  were  made  within  one  year  before  the  death  of 
the  testator,  and  that  he  was  uncertain  whether  said  statutes 
were  in  force;  that  he  would  advise  the  testator  as  to  the 
statutes  upon  his  return  to  Ohio,  so  that  the  gifts  of  land  in 
Ohio  to  the  corporations  could  be  made  available  by  substitu- 
tions of  deeds  or  pecuniary  legacies ;  and  said  Prentiss  did, 
in  August  or  September,  1874,  advise  the  testator  that  such 
devises  would  be  avoided  by  the  testator's  death  within  one 
year;  and  solely  in  consequence  of  said  advice,  the  testator 
made  his  codicil  to  his  will,  substituting  a  pecuniary  legacy 
by  his  first  item  to  the  donees  of  article  twelve,  and  only  as 
a  substitute  for  article  twelve,  and  at  the  same  time  made  a 
deed  of  the  property  described  in  articles  thirteen  and  four- 
teen to  the  devisees  named  in  said  articles,  and  in  substitution 
for  said  articles  thirteen  and  fourteen  in  said  original  will. 
Said  codicil  and  said  deeds  were  drawn  under  Mr.  Prentiss's 
instructions  that  his  gifts  of  land  to  said  coroorations  were 
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liable  to  be  avoided,  and  for  the  purpose  of  securing  in  other 
forma  an  equivalent  and  substituted  benefit  to  his  said 
devisees.  And  the  gifts  to  the  corporations  in  item  first  of 
the  codicil  were  of  substantially  the  same  worth  as  the  devise 
of  the  land.  And  any  other  apparent  change  in  his  gifts  to 
the  liospital  than  such  substitution,  if  any  there  is,  is  a  mis- . 
take,  and  against  the  intentiort  of  the  testator.  For  these 
causes,  and  others,  the  respondent  asks  the  court  to  decree 
that  the  revocation  aforesaid  in  the  codicil  be  limited  to  the 
twelfth  clause  of  said  will." 

The  court  makes  the  following  finding  of  facts  upon  this 
point: 

Upon  the  trial  the  Hartford  Hospital  Society,  in  support  of 
the  allegations  of  their  answer,  offered  in  evidence  the  depo- 
sition of  Loren  Prentiss,  Esq.,  a  lawyer  of  Cleveland,  Ohio, 
and  the  testimony  of  Mr.  A.  C.  Dunham,  that  the  letter  of 
Prentiss  to  the  testator,  referred  to  in  the  deposition,  had  been 
received  by  him  when  the  codicil  to  the  will  in  question  was 
made;  and  that  the  deeds  referred  to  in  the  last  item  of  the 
codicil  were  made  because  of  the  letter;  also  that  the  real 
estate  devised  by  the  twelfth  article  of  the  will  was  of  the 
value  of  about  $10,000.  Also  the  testimony  of  H.  C.  Robin-, 
son,  Esq.,  that  he  drew  the  codicil  for  the  testator,  who  then 
told  him  that  by  his  will  he  had  given  land  in  Cleveland  to 
the  Hartford  Hospital  Society  and  to  the  Hartford  Orphan 
Asylum ;  that  he  then  inquired  of  the  testator  if  that  was  all 
that  he  had  given  them,  to  which  he  replied,  "Yes."  Tlie 
counsel  for  the  executors  objected  to  all  this  evidence,  as  being 
in  its  character  inadmissible  for  the  purpose  for  which  it  was 
offered.  If  the  same  be  admissible,  it  is  found  that  while  the 
testator  intended,  by  the  first  item  of  the  codicil,  to  revoke 
any  and  all  provision  which  he  had  made  by  his  will  for  the 
Hartford  Hospital  Society,  and  to  substitute  therefor  the  legacy 
of  $5,000,  given  by  the  codicil,  yet  that  he  had  not,  when  the 
codicil  was  made,  in  his  recollection  the  bequest  which  he 
had  made  to  them  by  the  tenth  article  of  his  will,  and  his 
attention  was  directed  only  to  the  devise  to  them  contained  in 
the  twelfth  article  of  the  will. 
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Tlie  deposition  referred  to  is  as  follows : 

"  Loren  Prentiss,  of  lawful  age,  residing  at  Cleveland,  Ohio, 
being  duly  sworn,  on  his  oath  does  depose  and  say,  as  follows: 
On  the  14th  day  of  July,  1874,  I  drew  the  will  of  James 
Root,  of  that  date.  At  the  time  of  drawing  the  will  I 
informed  Mr.  Root  that  there  was  a  statute  which  I  believed 
to  be  still  in  force,  in  Ohio,  by  which  it  was  enacted  that  any 
testamentary  gift  or  devise,  made  within  one  year  of  the  death 
of  the  testator,  to  any  corporation  or  society,  should  be  void, 
and  that  if  he  wished  the  bequests  and  devises  made  by  him 
to  corporations,  of  property  in  Ohio,  to  be  certain  of  taking 
effect,  it  would  be  necessary  for  him  to  make  formal  convey- 
ance of  the  propei-ty,  and  that  otherwise  his  death  within  one 
year  from  that  date  would  make  void  such  bequests  or  devises 
of  property  in  Ohio.  TIkj  will  referred  to  was  drawn  at  the 
residence  of  Mr.  Root  in  Hartford,  and  I  was  at  the  time 
somewhat  pressed  for  time,  not  having  expected,  when  I  vis- 
ited him,  to  be  called  upon  to  draw  his  will,  and  I  said  to  Mr. 
Root  that  upon  my  return  to  Cleveland  I  would  ascertain  if 
the  law  referred  to  was  still  in  force,  and  write  him.  As 
soon  as  my  engagements  would  permit,  after  my  return  to 
Cleveland,  I  looked  up  the  law  in  question,  and  finding  it  to 
be  still  in  force,  I  wrote  to  Mr.  Root  to  that  effect.  Of  this 
letter  I  preserved  no  copy,  but  its  purport  was  to  the  same 
efiect  as  I  have  stated,  and  it  was  written  not  later  than  the 
month  of  August,  1874.'' 

A  codicil  is  defined  to  be  some  addition  to  or  qualification 
of  one's  last  will  and  testament.  For  certain  purposes  it 
brings  the  will  to  its  own  date ;  it  is  to  be  regarded  as  a  part 
thereof;  both  are  to  be  construed  as  one  instrument,  and  they 
are  alike  subject  to  the  rules  of  law  governing  the  admission 
of  parol  evidence  for  the  purpose  of  adding  to,  varying  or 
explaining  their  respective  contents.  The  authority  of  both 
rests  upon  the  execution  of  a  writing  in  accordance  with  stat- 
utory requirements.  To  subject  that  writing  to  the  mercy  of 
men's  memories  and  motives  would  be  to  repeal  the  statute 
judicially. 

By  the  ninth  and  tenj;h  clauses  of  the  original  will  the  tes- 
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tator  had  bequeathed  to  the  Hartford  Hospital  a  reversionary 
interest  in  a  portion  of  a  legacy  of  850,500,  and  by  the  twelfth 
clause  he  had  devised  to  the  same  corporation  certain  real 
estate  in  Ohio.  In  the  second  clause  of  the  codicil  are  these 
words:  "I  do  hereby  revoke  all  devises  in  said  will  beneficial 
to  the  ♦  *  *  *  Hartford  Hospital  Society." 
These  are  plain  words,  all  of  common  use  and  well  known 
meaning.  The  paragraph  is  as  direct,  certain,  and  compre- 
hensive as  can  be  framed  from  our  language.  Nothing  in 
itself,  nor  in  any  other  clause  of  the  will  or  codicil,  suggests 
a  doubt  as  to  its  meaning.  The  authorities  and  precedents 
hereinbefore  cited  defend  it  from  the  explanations  of  the 
solicitor  who  wrote  it. 

In  Guardhouse  v.  Blackburn^  Law  Reports,  1  Prob.  & 
Divorce  Cases,  109,  the  head  note  is  as  follows:  "Where  a 
codicil  had  been  read  over  to  a  capable  testatrix  and  duly 
attested  by  her,  the  court  refused  to  exclude  from  probate 
certain  words  inserted  in  it,  and  which  were  not  in  accordance 
with  the  instructions  given  by  her  to  her  solicitor,  nor  were 
contained  in  the  draft  codicil  which  had  been  read  over  to 
and  approved  by  her,  although  such  words  were  sworn  by  the 
solicitor  who  prepared  the  codicil  to  have  been  inserted  with- 
out any  instructions  from  her,  and  by  his  inadvertence."  In 
delivering  his  judgment  Sir  J.  P.  Wilde  said:  "The  codicil 
was  proved  to  have  been  read  over  to  the  testatrix  before  the 
execution  thereof,  she  duly  executed  the  same,  and  the  court 
conceives  it  to  be  beyond  its  functions  or  powers  to  substitute 
the  oath  of  the  attorney  who  prepared  it,  fortified  by  his  notes 
of  the  instructions  of  the  testatrix,  for  the  written  provisions 
contained  in  a  paper  so  executed." 

There  is  an  offer  to  prove  by  parol  testimony  that  the  use 
of  the  expression  "all  devises"  in  tlie  codicil  was  the  result 
of  a  mistaken  recollection  on  the  part  of  the  testator  as  to 
the  number  of  devises  and  legacies  to  the  Hospital  contained 
in  the  original  will;  and  it  is  true  that  the  law  will  presume 
in  favor  of  a  devise  or  legacy  that  it  is  not  annulled  by  a 
clause  of  revocation  in  a  codicil  if  a  mistake  as  to  a  fact 
moves  the  testator  to  write  it  and  continue  it  in  force,  and  he 
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states  in  the  writing  what  the  fact  is  and  therein  shows  that 
the  revocation  is  made  conditional  upon  its  existence. 

In  Campbell  v.  French^  3  Ves.,  321,  the  testator  haWng  by 
will  bequeatlied  to  the  two  grandchildren  of  his  late  sister 
X500  each,  by  a  codicil  declared  that  he  revoked  the  legacies 
bequeathed  by  his  will  to  such  grandchildren,  aBsigning  in  his 
codicil  as  the  reason  for  the  revocation  that  they  were  all  dead; 
in  fact  they  were  all  living  after  his  death,  and  Lord  Lough- 
borough held  that  the  legacies  were  not  revoked. 

In  Evans  v.  Evans,  10  Adol.  &  Ellis,  228,  the  testatrix 
devised  lands  for  life  to  -4,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  his  daughters  in  tail. 
By  a  codicil,  after  reciting  the  above  devise  and  that  A  had  died 
without  leaving  issue,  she  devised  the  lands  to  B.  In  fact  A 
did  leave  a  child  whose  birth  was  unknown  to  the  testatrix 
when  she  made  the  codicil.  .  This  was  held  to  be  a  conditional 
revocation ;  and  the  fact  being  contrary  to  what  she  had  sup- 
posed, the  devise  in  the  will  remained  in  force. 

Upon  these  two  cases  Mr.  Jarman  remarks  as  follows: 
"  Had  the  testator  in  the  two  preceding  cases,  instead  of 
making  the  death  of  the  devisee  or  legatee,  under  the  circum- 
stances described,  the  ground  or  reason  of  the  revocation, 
founded  such  revocation  on  his  advice  or  belief  only  of  the 
fact,  it  is  conceived  that  the  result  would  have  been  diflFerent. 
A  distinction  of  this  nature  seems  to  be  warranted  by  the 
case  of  Attorney- General  v.  Lloyd,  3  Atk.,  552,  1  Ves.  Sen., 
32,  where  a  testator,  having  by  a  will  made  before  the  passing 
of  the  statute  of  9  Geo.  II,  ch.  36,  devised  lands  and 
bequeathed  personalty  to  be  laid  out  in  lands  for  charitable 
uses,  made  a  codicil  posterior  to  the  act,  by  which,  after  recit- 
ing tliat  being  advised  that  the  devise  of  his  lands  would  be 
void,  and  it  being  his  intention  that  the  charity  should  be 
continued,  and  being  advised  that  his  personal  estate  could  be 
given,  he  did  by  such  codicil  give  his  personal  estate  to  the 
charitable  uses  before  mentioned,  and  he  did  thereby  give  his 
real  estate  to  B.  Though  the  testator's  notion  a&  to  the 
invalidity  of  the  devise  in  the  will  was  erroneous,  it  was  held 
that  the  devise  to  B  took  effect.     So,  where  a  testatrix  by  her 
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will  bequeathed  £300  among  such  of  the  children  of  ^as 
should  be  living,  and  by  a  codicil  proceeded  as  follows:  'I 
give  to  my  brother's  son  Cthe  X300  designed  for  _E'«  chil- 
dren, as  I  know  not  whether  any  of  them  are  alive  and  if 
they  are  well  provided  for,'  Sir  R.  P.  Arden,  M.  R.,  held  C 
to  be  entitled  though  the  children  of  E  were  living.  He 
observed  that  it  was  argued,  and  with  some  ground,  that  if  it 
rested  upon  her  not  knowing  whether  they  were  living,  there  . 
would  be  some  reason  to  contend  that  it  fell  within  the  case 
(so  often  cited  from  Cicero  de  Oratore)  of  pater  credens  filium 
8uum  6886  mortuum,  alterum  iiutituit  hceredem;  filio  domi 
redeunt6  hvju8  in8titutioni8  vU  68t  nulla;  but  the  testatrix  goes 
further,  that  she  doubted,  if  they  were  living,  whether  they 
might  not  be  well  provided  for,  and  she  totally  deprives  thtm 
of  that  provision.  The  court  will  not  inquire  whether  they 
are  well  provided  for  or  not.  Attorney- General  v.  Ward^  3 
Ves.,  327."  1  Jarman  on  Wills,  (Perkins's  Notes,)  side 
page  166. 

In  Gifford  v.  Dyer^  2  R.  Island,  99,  it  is  said  that  if  tlie 
testatrix  "had  made  the  will  under  a  mistake  as  to  the  sup- 
posed death  of  her  son,  this  could  not  be  shown  dehor8  the 
will.  The  mistake  must  appear  on  the  face  of  the  will,  and  it 
jiuist  also  api>ear  what  would  have  been  the  will  of  the  testa- 
trix but  for  the  mistake.  Thus,  where  the  testator  revokes  a 
Jegacy  upon  the  mistaken  supposition  that  the  legatee  is  dead, 
and  this  appears  on  the  face  of  the  instrument  of  revocation, 
such  revocation  was  held  void." 

Mr.  Jarman  states  the  rule  thus:  "And  here  it  may  be 
observed  that  where  a  testator,  by  a  codicil  revokes  a  devise 
or  bequest  in  his  will  or  in  a  previous  codicil,  expressly 
grounding  such  revocation  on  the  assumption  of  a  fact  which 
turns  out  to  be  false,  the  revocation  does  not  take  effect; 
being,  it  is  considered,  conditional  and  dependent  on  a  contin- 
gency which  fails."  1  Jarman  on  Wills,  (Perkins's  Notes,) 
side  page  165. 

In  this  writing  the  testator  has  not  stated  the  reason  for 
his  act  of  revocation ;  he  has  not  based  it  upon  the  assumption 
of  anv  fact  which  has  turned  out  to  be  false;  his  completed 
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written  work  gives  no  clue  as  to  what  moved  him  to  make  the 
change ;  he  has  used  only  the  words  absolutely  necessary  to 
effect  a  result.  But  the  court  is  asked  to  find  from  extrinsic 
parol  evidence  that  one,  selected  from  the  many  impressions 
wliich  might  have  produced  action,  was  the  source  and  only 
source  from  wliich  the  impulse  came;  and  that  upon  this 
impression  the  revoking  clause  held  its  place  in  the  codicil  to 
the  testator's  death.     We  think  this  cannot  be  done. 

Again,  the  parol  evidence,  if  received,  would  seem  to  be 
scarcely  sufficient  to  justify  the  court  in  striking  out  the 
words  "all  devises"  and  inserting  the  words  "one  of  the 
devises."  It  is  found  that  when  the  testator  sat  down  to 
write  the  codicil  he  intended  to  recall  all  devises  and  legacies 
previously  made  to  the  hospital.  If  therefore  that  instrument 
contained  several  different  devises  and  legacies  to  that  cor- 
poration, his  all-including  intention  to  revoke  would  reach 
each  one,  even  if  at  the  instant  the  memory  failed  to  marshal 
them  all  before  him.  If  there  was  that  dominant  thought 
that  everything  should  be  withdrawn,  then  the  thotight  and 
the  expression  of  it  are  in  harmony. 

It  is  suggested  by  counsel  that  the  word  "beneficial" 
excludes  the  legacy  in  trust  to  the  hospital  from  the  operation 
of  the  revoking  clause,  inasmuch  as  it  is  solely  for  the  benefit 
of  out-going  patients,  and  that  there  is  in  the  corporation 
simply  a  naked  trust.  But,  it  is  quite  certain  that  in  the  tes- 
tator's mind  any  person  would  be  benefited  by  being  made  •an 
instrument  for  the  distribution  of  his  gifts.  In  his  will  he 
devises  land  to  A.  C.  Dunham  in  trust,  merely  to  hold  the 
legal  title  until  a  charter  should  create  a  corporation  capable 
of  taking  it;  a  trust  which  probably  would  be  burdensome, 
certainly  would  be  unprofitable;  yet  the  testator  speaks  of 
this,  the  most  barren  title  known  to  the  law,  as  "beneficial." 
Tliroughout  the  will  and  codicil,  such  words  as  "devise," 
"  legacy,"  "  bequest,"  and  "  beneficial,"  are  used  as  the  people 
use  them,  and  not  with  professional  accuracy  and  meaning. 

We  advise  the  Superior  Court  that  all  devises  and  legacies 
to  the  Hartford  Hospital,  contained  in  the  body  of  the  will, 
are  revoked  by  the  codicil  thereto. 
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Third.  Concerning  the  legacy  of  three  thousand  dollars 
to  the  "American  and  Foreign  Missionary"  Society  the  peti- 
tion contains  the  following  averments: 

"It  appears  that  the  testator  was,  during  his  life-time,  an 
attendant  at  churches  of  tiie  Congregational  order,  and  was 
a  contributor  to  the  various  benevolent  societies  sustained 
wholly  or  in  part  by  the  churches  of  that  denomination,  and 
was  not  in  especial  sympathy  with  churches  or  societies  main- 
tained by  any  other  religious  denominations;  that  there  is 
not,  as  the  petitioners  are  informed  and  believe,  any  society 
or  incorporation  named  or  known  as  the  American  and  For- 
eign Missionary  Society ;  that  there  is  a  society  incorporated 
by  the  legislature  of  the  state  of  Massachusetts,  in  the  year 
1812,  by  the  name  of  'The  American  Board  of  Commission- 
ers for  Foreign  Missions,'  which  is  sustained  mainly  by 
cburches  and  individuals  of  the  Congregational  order,  and  to 
which  the  testator  in  his  life-time  had  been  accustomed  to 
contribute ;  that  said  American  Board  of  Commissioners  for 
Foreign 'Missions  claim  that  said  legacy  of  three  thousand 
dollars  to  the  American  and  Foreign  Missionary  Society  was 
intended  for  themselves,  and  demand  that  it  shall  be  paid  to 
them,  and  the  question  arising  upon  these  facts  is,  whether 
the  said  American  Board  of  Commissioners  for  Foreign  Mis- 
sions is  legally  entitled  to  receive  said  legacy,  and  if  not, 
then  who  is  entitled  to  receive  it,  or  whether  it  shall  become 
a  part  of  the  residuum  of  the  estate." 

To  these  averments  the  American  Board  of  Commissioners 
for  Foreign  Missions  make  answer  as  follows: 

"  The  said  defendant  admits  that  the  said  James  Root  was 
during  his  life-time  an  attendant  at  churches  of  the  Congre- 
gational order,  and  a  contributor  to  the  various  benevolent 
'  societies  sustained  in  whole  or  in  part  by  the  churches  of  that 
denomination,  and  was  not  in  especial  sympathy  with  churches 
or  societies  maintained  by  any  other  religious  denomination; 
that  there  is  no  society  or  corporation  known  by  the  name  of 
the  American  and  Foreign  Missionary  Society;  that  the 
defendants  were  incorporated  by  the  legislature  of  Massachu- 
setts in  the  year  1812,  by  the  name  of  the  American  Board 
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of  Commissioners  for  Foreign  Missions ;  and  they  claim  that 
said  bequest  of  three  thousand  dollars  in  said  will  to  the 
American  and  Foreign  Missionary  Society  was  intended  by 
the  testator  to  be  a  devise  to  these  defendants,  and  for  this 
claim  they  liere  assign  the  following  reasons,  to  wit: 

"  Ist.  The  American  Board  of  Commissioners  for  Foreign 
Missions  was  established  and  incorp)orated  *  for  the  purpose 
of  propagating  the  gospel  in  heathen  lands,'  and  has 
expended  and  is  expending  large  sums  of  money  annually  in 
sustaining  missions  in  foreign  countries,  and  is  sustained  by 
persons  belonging  to  the  sect  of  Christians  called  Congrega- 
tionalists. 

"  2d.  The  said  James  Root  in  his  life-time  was  for  many 
years  a  resident  of  the  town  of  East  Hartford,  in  said  Hart- 
ford County,  and  a  member  of  the  Congregational  society  in 
that  town ;  that  contributions  to  the  funds  of  the  defendant 
were  annually  called  for  from  the  members  of  said  Congrega- 
tional society,  and  Mr.  Root  was  a  cheerful  and  liberal  patron 
of  those  contributions. 

"  3d.  There  is  no  other  society  or  corporation  connected 
with  the  Congregational  order  in  Connecticut  that  has  for  its 
object  the  support  of  missionaries  in  foreign  lands. 

"4th.  The  defendant  corporation  in  the  vicinity  in  which 
Mr.  Root  lived  and  died  was  known  as  the  Foreign  Missionary 
Society,  to  distinguish  it  from  the  Home  or  Domestic  Mission- 
ary Society. 

"  5th.  The  term  *  American  and  Foreign  Missionary  Soci- 
ety,' used  by  the  testator,  designates  the  purposes  and  objects 
of  the  defendant  corporation,  inasmuch  as  it  is  an  American 
corporation  for  the  purpose  of  supp)orting  missionaries  in 
foreign  lands." 

The  court  found  the  allegations  of  the  answer  to  be  true. 

There  is  a  clearly  expressed  intention  on  the  part  of  the 
testator  to  make  a  contribution  from  his  estate  to  the  cause  of 
missions  in  foreign  lands.  The  court  finds  that  no  corpora- 
tion or  RO'iety  is  known  by  the  name  of  the  "American  and 
Foroijrii  Missionary  Society :"  that  the  "American  Board  of 
Commissioners  for  Foreign  Missions"  is  a  society  incorp)orated 
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for  and  engaged  in  the  work  of  foreign  missions ;  that  it  is 
supported  by  persons  belonging  to  the  Congregational  order; 
that  it  received  annual  contributions  from  the  Congregational 
society  of  which  the  testator  was  a  member;  that  he  was  a 
cheerful  and  liberal  contributor  to  its  funds;  that  there  is  no 
otlier  society  or  corporation  connected  with  the  Congregational 
order  in  Connecticut  sending  missionaries  abroad  ;  and  that 
it  was  known  in  the  vicinity  where  he  lived  and  died,  by  the 
name  used  in  the  will. 

Inasmuch  as  no  other  society  claims  the  legacy,  the  case 
upon  this  finding  falls  within  the  principle  to  which  we  have 
already  referred  and  which  we  hero  re-state,  namely,  that 
where  the  name  used  does  not  designate  with  precision  any 
corporation,  but,  when  the  circumstances  come  to  be  proved, 
so  many  of  them  concur  to  indicate  that  a  particular  one  was 
intended,  and  no  similar  conclusive  circumstances  appear  to 
distinguish  and  identify  any  other,  the  one  thus  shown  to  bo 
intended  will  take.  Brewster  v.  McCalVs  Devisees,  15  Conn., 
274. 

.  We  advise  the  Superior  Ccurt  that  the  "American  Board  of 
Commissioners  for  Foreign  Missions"  is  entitled  to  the  legacy 
given  to  the  "American  and  Foreign  Missionary  Society"  in 
the  eleventh  section  of  the  will. 


Fourth.     Concerning-  the  legacy  to  James  P.  Averill  the 
petition  contains  the  following  averments: 

The  seventh  section  of  the  will  is  as  follows :  "  I  give  and 
devise  to  my  brother  Samuel's  three  sons,  Buel,  Judson,  and 
Cliarles  M. ;  the  four  sons  of  Henry  P.  Averill  of  Perrys- 
burgh,  Ohio,  James,  Henry,  Elisha,  and  the  other  son  wliose 
lame  I  do  not  certainly  remember,  but  think  it  is  Elijah ;  and 
'le  two  sons  of  Mary  Allen  (granddaughter  of  my  sister 
Mary)  and  their  heirs — to  each  of  said  nine  nephews,  three 
thousand  dollars;  and  to  said  Charles  M.  I  give  an  additional 
one  thousand  dollars."  And  the  petitioners  found,  after  the 
death  of  the  testator,  among  sundry  promissory  notes  payaijle 
to  him,  a  receipt  in  the  handwriting  of  the  testator,  and 
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signed  by  James  P.  Averill,  son  of  Ilenry  P.  Averill,  above 
named,  which  was  as  follows:  "Oct.  1,  1>72.  Received  of 
James  Root,  Hartford,  Connecticut,  Three  Thousand  Dollars, 
in  anticipation  and  discharge  of  any  legacy  bequeathed  to 
me  by  said  Root  by  his  will  of  prior  date.  James  P.  Aver- 
ill;" which  receipt  bears  the  following  endorsement  or  filing 
in  the  hand-writing  of  the  testator,  namely,  "  Rect.  &  note, 
James  P.  Averill,  Perrysburgh,  Ohio,  Oct.  1, 1872."  And  it 
is  admitted  that  the  sum  of  three  thousand  dollars  was  at  the 
date  of  the  receipt  paid  by  the  testator  to  said  James  P. 
Averill;  and  the  question  arising  upon  these  facts  is,  wheilier 
such  payment  constitutes  an  advancement  or  charge  against 
the  said  James  P.  Averill  which  will  bar  or  oflTset  said  legacy. 
No  such  relation  is  shown  to  have  existed  between  the 
legatee  and  the  testator  as  will  admit  of  the  application  of  the 
law  concerning  advancements;  these  being  the  giving  by 
anticipation  the  whole  or  part  of  what  it  is  supposed  children 
will  be  entitled  to  on  the  death  of  their  parents.  The  receipt, 
if  admitted,  in  terms  refers  to  what  had  been  done  in  the  past 
and  not  at  all  to  what  may  be  done  in  the  future;  it  furnishes 
indisputable  evidence  that  both  parties  to  it  regarded  the  sum 
named  therein  as  a  gift,  not  a  loan  to  be  repaid.  But,  beyond 
this,  the  language  of  the  will  is  clear  and  precise,  both  in 
respect  to  the  legatee  and  the  legacy;  no  expression  in  it,  no 
fact  existing  outside  of  it,  throws  the  shadow  of  a  doubt  upon 
the  identity  of  either ;  we  can  discover  no  door  for  the  admis- 
sion of  the  extrinsic  evidence ;  the  testator,  having  in  memory 
all  that  had  previously  passed,  chose  at  last  to  insert  the 
name  of  James  P.  Averill  in  his  re-draffed  will.  Therefore, 
as  it  is  not  found  that  there  is  any  indebtedness  on  the  part  of 
the  legatee  to  the  testator,  we  advise  the  Superior  Court  that 
it  is  the  duty  of  the  executors  to  pay  this  legacy. 

In  this  opinion  the  other  judges  concurred. 
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Allyn  M.  Colegrove  vs.  Charles  L.  Snow  and  another. 

The  plaintiff,  being  interested  as  a  large  bondholder  in  the  early  completion  of 
a  railroad,  procured  a  quantity  of  timber  for  its  bridges,  specially  prepared 
for  that  purpose,  to  have  it  ready  when  wanted.  The  timber  was  his  own 
private  property  and  he  was  under  no  obligation  to  furnish  it  for  the  road. 
A  firm  who  subsequently  contracted  with  the  railroad  company  to  complete 
the  road  and  supply  all  the  materials  required,  applied  to  him  for  the  timber 
to  use  in  the  construction  of  the  bridges,  and  he  told  them  that  they  might 
have  it.  No  terms  were  agreed  upon  and  there  was  no  express  agreement  that 
it  should  be  used  in  constructing  the  bridges,  but  it  waa  so  understood  oh  both 
sides.  The  plaintiff  delivered  the  timber  to  the  firm,  who  were  transporting 
it  to  the  place  where  it  was  to  be  used  when  it  was  attached  by  creditors  of  the 
railroad  company.  Held  that  the  transaction  amounted  to  a  sale  to  the  firm, 
and  that  the  plaintiff  could  not  maintain  replevin  for  the  recovery  of  posses* 
sion  of  it  from  the  parties  attaching  it. 

Replevin  for  a  quantity  of  timber ;  brought  to  the  Superior 
Court  in  Middlesex  County.  Facts  found  by  a  conimittee  and 
the  case  reserved  for  advice.  The  case  is  fully  stated  in  the 
opinion. 

Jt.  G.  Pike  and  S.  E,  Baldmn^  for  the  plaintiff. 

D.  Chadmck  and  C.  E,  Perkins,  for  the  defendants. 

Granger,  J.  In  March,  1873,  the  property  described  in 
the  declaration,  consisting  of  a  certain  quantity  of  railroad 
bridge  timber,  was  attached  by  the  defendants,  as  the  property 
of  the  New  Haven,  Middletown  and  Willimantic  Railroad 
Company,  and  the  plaintiff  has  brought  an  action  of  replevin 
therefor.  The  committee  to  whom  the  case  was  referred  finds 
that  the  property  did  not  belong  to  the  railroad  company,  but 
that  it  was  the  property  of  the  plaintiff,  unless  in  law  he  lost 
his  title  by  reason  of  the  following  facts. 

The  plaintiff  bought  the  timber  in  question  for  the  purpose 
of  being  used  in  the  construction  of  the  New  Haven,  Middle- 
town  and  Willimantic  railroad.  It  was  specially  cut  or  sawed 
lor  the  viaduct  bridges  or  trestle-work.  Subsequently  a  con- 
tract was  entered  into  between  the  railroad  company  and  a 
firm  by  the  name  of  Richardson  &  Co.,  to  complete  the  con- 
struction of  the  railroad,  the  firm  providing  all  the  material. 
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Afterwards  and  about  two  weeks  before  the  attachment  of  the 
timl^er,  White,  a  partner  of  Richardson  &  Co.,  told  the  plain- 
tiff that  he  wanted  this  timber  to  use  in  tlie  construction  of 
the  viaduct  bridges,  and  he  told  him  he  might  have  it;  and 
thereupon  it  was  placed  by  the  track  of  the  railroad  so  that  it 
could  be  taken  on  the  cars  and  removed  to  the  place  wliere  it 
was  wanted.  A  part  of  it  was  carried  to  the  viaduct  by 
White,  and  while  the  remainder  was  being  taken  by  him  upon 
the  cars  it  was  attached  by  the  defendants. 

It  was  understood  between  the  plaintiff  and  White  that 
White  was  to  take  the  timber,  and  use  it  for  the  benefit  of 
Richardson  &  Co.  in  building  the  road,  under  their  contract, 
but  there  was  no  express  agreement  to  this  effect,  and  no 
agreement  or  understanding  as  to  the  terms  upon  wliich  the 
timber  was  to  be  taken  by  them.  At  the  time  the  plaintiff 
bought  the  timber  the  railroad  company  was  insolvent  and 
without  means.  He  was  the  owner  of  a  large  amount  of  first 
mortgage  bonds  of  the  company,  and  was  anxious  to  have  the 
road  completed  at  an  early  day.  He  bought  the  timber  and 
held  it  to  avoid  the  delay  which  would  attend  the  working  out 
of  new  timber,  but  was  mider  no  legal  obligation  to  let  it  go 
into  the  road.  When  the  plaintiff  talked  with  White  about 
the  latter's  having  the  timber,  it  was  piled  up  some  distance 
from  tlie  road,  and  the  plaintiff  afterwards,  by  his  own  agents 
and  at  his  own  expense,  carted  it  to  the  road.  From  that 
time  until  it  was  attached  by  the  defendants  the  plaintiff  did 
nothing  more  about  it. 

Upon  these  facts  the  question  is,  in  whom  was  the  legal 
title  or  right  of  immediate  possession  of  the  property  at  the 
time  it  was  attached?  The  committee  finds  as  a  fact  that  it 
did  not  belong  to  the  railroad  company.  It  must  then  have 
been  the  property  either  of  the  plaintiff  or  of  Richardson  & 
Co.  The  plaintiff  claims  that  the  timber  was  his,  that  he 
had  a  general  or  special  property  in  it,  with  a  right  to  its 
immediate  possession.  The  burden  of  sustaining  this  claim 
rests  upon  him.  Do  the  facts  disclosed  sustain  his  claim? 
A  majority  of  the  court  think  that  they  do  not,  but  that  they 
show  quite  clearly  that  the  plaintiff  had  parted  with  his  title 
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to  the  timber,  and  that  he  had  no  general  or  special  property 
in  it,  and  no  right  of  immediate  or  any  other  possession  at 
the  time  of  the  attachment. 

It  is  apparent  that  the  facts  show,  either  a  sale,  a  loan,  or 
a  gift.  No  claim  is  made  by  the  plaintiff  that  it  was  the  last; 
in  fact  if  that  claim  was  sustained  it  would  be  fatal  to  his 
right  of  recovery.  But  the  plaintiff's  claim  is  that  the  facts 
show  a  mere  license  to  Richardson  &  Co.  to  take  the  timber, 
and  that  it  was  revocable  at  his  pleasure,  and  that  he  had  a 
right  to  seize  the  timber  in  whosesoever  hands  he  found  it. 
This  claim  is  altogether  too  broad,  and  is  not  warranted  by 
the  fads,  and  clearly  does  not  accord  with  the  intention  of 
the  parties  as  declared  by  the  finding.  The  timber  was  pre- 
pared for  a  particular  use,  namely,  the  construction  of  viaduct 
bridges.  It  was  purchased  by  the  plaintiff  for  that  very  use, 
and  it  was  for  that  use  that  White  wanted  the  timber,  and  for 
that  use  that  the  plaintiff  told  him  he  might  have  it.  For 
the  same  use  and  purpose  the  timber  was  put  into  the  posses- 
sion of  Richardson  &  Co.,  who  had  made  a  contract  with  the 
railroad  company  to  complete  the  road,  and  to  i)rovide  all  the 
materials.  There  was  no  stipulation  between  the  parties  that 
the  timber  was  to  remain  the  property  of  the  i)laintifr  until 
it  was  paid  for,  and  he  permitted  White  on  behalf  of  Richard- 
son &  Co.  to  take  unqualified  possession  of  the  timber,  and  to 
use  it  as  the  property  of  Richardson  &  Co. ;  and  if  they  had 
actually  used  the  timber  in  the  construction  of  viaduct  bridges 
it  could  not  with  any  propriety  be  claimed  that  the  plaintiff 
would  have  any  right  to  retake  the  timber,  for  it  then  would 
have  become  a  part  of  the  roadbed,  and  of  course  would  have 
been  the  property  of  the  railroad  company.  Nor  was  there 
any  condition  attached  to  the  transaction  that  the  timber  was 
to  remain  the  property  of  the  plaintiff  until  it  should  be  used 
in  the  construction  of  the  viaduct  bridges,  or  that  he  should 
have  any  right  to  re-possess  himself  of  it  unless  it  was  so 
used.  The  purpose  for  which  the  property  was  obtained  pre- 
cludes the  idea  that  it  was  a  loan  or  any  species  of  bailment, 
and  the  finding  sliows  all  the  elements  essential  to  a  sale. 
There  was  a  request  on  the  part  of  Richardson  &  Co.  for  tlie 


Digitized  by 


Google 


MAY  TERM,  1877.  91 

Colegrove  v.  Snow. 

timber,  there  was  assent  on  the  part  of  the  plaintiff  to  the 
request,  and  the  timber  was  delivered  by  him,  and  accepted 
by  them,  and  it  is  of  no  moment  that  the  price  was  not  agreed 
upon  or  time  of  payment  fixed.  The  law  under  these  circum- 
stances would  impose  upon  Richardson  &  Co.  the  obligation 
to  pay  what  the  timber  was  reasonably  worth,  and  allow  a 
reasonable  time  for  the  purpose. 
We  advise  judgment  for  the  defendants. 

In  this  opinion  Park,  C.  J.,  and  Pardee,  J.,  concurred ; 
Carpenter,  J.,  dissented.    Loomis,  J.,  did  not  sit. 

Carpenter,  J.  I  cannot  concur.  I  think  there  was  no 
sale ;  neither  party  intended  the  transaction  as  a  sale.  The 
plaintiff  owned  the  property ;  he  had  a  large  pecuniary  inter- 
est in  the  completion  of  the  railroad ;  it  was  competent  for 
him  to  allow  his  own  property  to  be  used  in  the  construction 
of  the  road ;  and  I  think  he  might  well  retain  the  title  in 
himself  until  the  property  was  actually  incorporated  in  the 
railroad  structure.  The  contractors  for  finishifig  the  road 
had  no  title  in  fact ;  and  whatever  rights  they  may  have  liad 
in  the  property,  I  think  it  is  very  clear  that  these  defendants 
cannot  avail  themselves  of  those  rights  as  a  defense.  The 
plaintiff's  title  must  be  good  as  flt'ainst  the  defendants,  who 
are  mere  trespassers. 
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Abel  Camp,  Administrator,  vs.  Nathaniel  B.  Stevens. 

Where  a  declaration  in  assumpsit  set  np  in  different  counts  separate  demands, 
each  of  which  was  below  the  jurisdiction  of  the  conrt,  it  was  held  that  the 
court  had  no  jurisdiction,  although  the  different  demands  in  the  aggregate 
were  of  sufficient  amount,  and  although  the  damages  claimed  were  within  the 
jurisdiction. 

After  judgment  had  been  rendered  for  the  plaintiff  in  the  case,  the  defendant  at 
the  same  term  of  the  court  moved  that  the  case  be  stricken  from  the  docket 
for  want  of  jurisdiction.  Held  that  the  motion  was  not  too  late,  and  that  the 
case  might  properly  be  stricken  from  the  docket 

Assumpsit,  brought  by  the  plaintiff  as  administrator  of  one 
Mary  Humphrey,  to  the  Superior  Court  for  Litchfield  County. 
The  declaration  was  as  follows : 

"  Then  and  there  to  answer  unto  Abel  Camp,  of  Norfolk,  in 
said  Litchfield  County,  as  he  is  the  administrator  on  the  estate 
of  Mary  Humphrey,  late  of  said  Norfolk,  deceased,  in  a  plea 
of  the  case,  whereupon  the  plaintiff  declares  and  says  tliat 
the  defendant,  in  and  by  a  certain  writing  or  note  under  his 
hand,  by  him  well  executed,  dated  the  7th  day  of  April,  1855, 
promised  to  pay  to  the  said  Mary  Humphrey,  then  in  full  life 
but  since  deceased,  for  value  received,  the  sum  of  one  hundred 
dollars,  on  the  first  day  of  July,  1858,  with  annual  interest, 
as  by  the  said  writing  or  note,  ready  in  court  to  be  shown, 
appears.  And  the  plaintiff  further  says,  that  the  defendant 
in  and  by  a  certain  other  writing  or  note,  under  his  hand  by 
him  well  executed,  dated  the  7th  day  of  April,  1855,  promised 
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to  pay  to  the  said  Mary  Humphrey,  then  in  full  life  but  since 
deceased,  for  value  received,  the  sum  of  seventy-six  dollars 
and  twenty-four  cents,  on  the  first  day  of  July,  1859,  with 
annual  interest,  as  by  the  said  last  mentioned  writing  or  note, 
ready  in  court  to  be  shown,  appears.  And  also  in  the  further 
sum  of  four  hundred  dollars,  for  so  much  money  foynd  to  be 
due  from  the  defendant  to  the  plaintiff  upon  an  account  then 
and  there  stated  between  them ;  and  also  in  the  further  sum 
of  four  hundred  dollars,  for  work  and  labor  done  and  per- 
formed by  tlie  plaintiff  for  the  defendant  at  the  special 
instance  and  request  of  the  defendant ;"  concluding  with  a 
demand  for  five  hundred  and  fifty  dollars  damages.  The 
cause  was  referred  to  a  committee,  who  found  that  the  defend- 
ant owed  the  plaintiff  $98.52.  The  report  having  been 
accepted  and  judgment  rendered  for  the  plaintiff,  the  defend- 
ant moved  that  the  case  be  erased  from  the  docket,  on  the 
ground  that  it  appeared  from  the  plaintiff's  declaration  that 
he  was  a  resident  of  Norfolk  in  Litchfield  County,  and  that 
the  two  notes  described  in  the  declaration,  being  together 
less  than  five  hundred  dollars,  the  cause  was  within  the  sole 
jurisdiction  of  the  District  Court  for  Litchfield  County. 

The  court  having  overruled  this  motion,  the  defendant 
brought  the  record  before  this  court  by  a  motion  in  error. 

H.  P.  Latvrence  and  F.  D.  Fyler^  in  support  of  the  motion. 

1.  The  cause  had  not  by  the  acceptance  of  the  report  and 
judgment  thereon  passed  beyond  the  jurisdiction  of  the  court; 
for  a  judgment  is  amendable  in  form  or  substance  during  the 
term  in  which  it  is  given.  1  Swift  Dig.,  785 ;  Weed  v.  Weed^ 
25  Conn.,  337;   Wilkie  v.  Eall,  15  id.,  37. 

2.  Upon  the  face  of  the  declaration  it  appears  that  the 
court  had  not  jurisdiction  of  the  cause.  The  claims  of  the 
plaintiff  are  two  promissory  notes,  one  for  5^100,  and  one  f  ' 
176.24;  and  could  not,  even  if  no  payment  had  ever  been 
made,  exceed  $">00.  To  bring  the  cause  within  the  jurisdic- 
tion of  tlie  Superior  Court  it  must  exceed  #500,  because  the 
plaintiff  was  a  resident  of  the  town  of  Norfolk  and  within  the 
jurisdiction  of  the  District  Court  of  Litchfield  County.     Gen. 


Digitized  by 


Google 


94  UTCHFIELD  COUNTY. 

Camp  V,  Stevens. 

Statutes,  p.  37,  sec.  1 ;  p.  413,  sec.  2 ;  p.  414,  sec.  7.  Small 
claims  in  several  counts,  neither  of  wbicli  alone  is  sufficient 
to  confer  jurisdiction,  cannot  be  joined  to  confer  jurisdiction. 
Dennison  v.  Dennison^  16  Conn.,  38;  Nichols  v.  Hantings^  35 
id.,  548. 

3.  The  ad  damnum  in  the  declaration  is  sufficient,  but  that 
cannot  confer  jurisdiction  when  the  matter  in  demand  is  too 
small.  Lockwood  v.  Knapp^  4  Conn.,  258.  The  demand 
stated  in  the  declaration  governs  the  ad  damnum  if  less  than 
the  jurisdiction,  and  the  cause  will  be  dismissed  when  the 
want  of  jurisdiction  appears.  Wildman  v.  Rider^  23  Conn., 
176;  Hoey  v.  Hoey,  36  id.,  386;  Grether  v.  Klock,  39  id., 
133 ;  Hunt  v.  Bockwell,  41  id.,  54. 

4.  A  cause  will  be  dismissed  in  any  stage,  if  want  of  juris- 
diction appcara  upon  the  face  of  the  record.  Lockwood  v. 
Knapp^  4  Conn.,  258;  Perkins  y.  Perkins^  7  id.,  505;  Colt 
V.  ffaveny  30  id.,  190;  3Iartin  w  Commonwealth^  1  Mass., 
347 ;  Lawrence  v.  Smith,  5  id.,  362. 

5.  The  forms  of  the  general  counts,  to  wit,  for  money  due 
upon  account  stated,  and  for  work  and  labor  done,  are  filled ; 
but  they  allege  no  indebtedness  to  the  plaintiff  as  administra- 
tor. They  arc  incomplete  and  are  only  surplusage.  If 
indebtedness  was  expressed  it  would  be  to  the  plaintiff  as  an 
individual,  and  not  as  administrator,  and  a  i)laintiff  cannot 
join  in  one  action  demands  due  to  himself,  and  also  as  admin- 
istrator or  executor.  2  Swift  Dig.,  202;  Johnson  y,  Connecti- 
cut Banky  21  Conn.,  154. 

C  B.  Andrews,  contra. 

1.  The  plaintiff'  in  error  moved  to  erase  this  case  from  the 
docket  after  it  had  gone  into  judgment.  The  court  below 
over-ruled  the  motion.  Was  this  error?  Clearly  not.  A 
judgment  cannot  be  affected  by  a  motion  to  erase.  Clapp  v. 
aty  of  Hartford,  35  Conn.,  220. 

2.  As  this  was  the  only  question  made  in  the  court  below, 
nothing  else  can  be  assigned  for  error.  Rules  of  Practice,  37 
Conn.,  619;  18  id.,  572;  20  id.,  331;  25  id.,  432;  32  id., 
108;  34  id.,  181;  40  id.,  544. 
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Park,  C.  J.  It  does  not  expressly  appear  on  the  record, 
what  answer  the  plaintiff  made  to  the  motion  of  the  defend- 
ant to  erase  the  cause  from  the  docket.  But  it  does  appear 
that  the  court  overnded  the  motion,  which  must  have  been 
done  on  the  ground,  either  that  it  was  insufficient  in  the  law, 
or  that  it  came  too  late  to  be  entertained  after  the  cause  had 
been  tried  on  its  merits  and  gohe  into  judgment.  If  the  latter 
ground  was  the  basis  of  the  ruling,  the  entry  upon  the  record 
ought  to  have  been  that  the  court  refused  to  entertain  the 
motion  on  the  ground  that  it  came  too  late.  We  think  that 
this  must  have  been  the  ground  of  the  ruling,  notwithstand- 
ing the  imperfection  of  the  record,  and  as  such  we  will  con- 
sider it.  Obviously,  the  Superior  Court  had  no  jurisdiction 
of  the  case  if  the  allegations  of  the  motion  are  true,  and 
they  must  be  taken  as  true,  for  there  is  no  finding  to  the  con- 
trary, and  the  court,  in  overruling  the  motion,  must  have  pro- 
ceeded on  the  ground  that  they  were  true.  Indeed,  there  is 
no  count  in  the  declaration  of  sufficient  amount  to  confer 
jurisdiction  upon  the  Superior  Court  in  cases  where  the  par- 
ties reside  within  the  jurisdiction  of  another  court,  as  they 
did  in  this  case.  Dennison  v.  Denmson^  16  Conn.,  34;  Nich- 
ols V.  HaBtings^  35  Conn.,  546;  Hoey  v.  Soey^  36  Conn.,  386. 
Furthermore,  the  general  counts  allege  no  indebtedness  to 
the  deceased  in  her  lifetime,  nor  to  the  plaintiff  as  adminis- 
trator, and  therefore  can  bring  no  help  to  the  special  counts 
which  are  for  an  indebtedness  to  the  plaintiff  as  administrator. 

It  follows,  therefore,  that  no  court  but  the  District  Court 
for  Litchfield  County  or  the  Court  of  Common  Pleas  for  the 
county  of  Hartford,  had  jurisdiction  of  the  subject-matter  of 
this  controversy;  and  this  appears  upon  the  face  of  the 
declaration.  It  is  manifest,  therefore,  that  a  writ  of  error 
would  lie  to  reverse  the  judgment,  if  no  motion  had  been 
made  to  erase  the  cause  ftom  the  docket.  But  a  motion  in 
error  takes  the  place  of  a  writ  of  error,  and  will  lie  wherever 
a  writ  of  error  will  lie.  If  then  the  judgment  could  not 
stand  the  test  of  a  writ  of  error,  surely  it  cannot  stand  the 
test  of  this  motion  in  error.  Why  then  should  not  tlie  judg- 
ment be  reversed?     It  is  clearly  a  nullity,  and  when  the 
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attention  of  the  court  was  called  to  the  fact,  we  think  it 
should  have  been  so  treated,  and  the  cause  stricken  from  the 
docket,  the  judgment  having  been  rendered  during  the  same 
term  of  the  court  at  which  the  motion  io  erase  the  cause  froni 
the  docket  was  made. 

There  is  manifest  error  in  tlie  judgment  complained  of. 

In  this  opinion  Pardee  and  Granger,  Js.,  concurred. 

Carpenter,  J.,  (dissenting).  It  seems  to  me  that  the  only 
question  which  properly  arises  upon  this  record  is  whether  the 
court  erred  in  refusing  to  erase  the  case  from  the  docket  upon 
a  motion  filed  after  final  judgment  had  been  rendered.  Motions 
to  erase  should,  as  I  regard  the  law,  be  made  before  judgment. 
This  was  made  after  judgment,  and  I  think  it  was  therefore 
properly  overruled.  The  attempt  to  bring  up  any  error  in  the 
record  of  the  judgment  in  this  way  seems  to  me  to  be  irregu- 
lar, and  a  practice  not  to  be  sanctioned  by  this  court.  The 
court  should  have  first  opened  the  judgment,  wliich  it  had 
full  power  to  do,  having  been  rendered  at  the  same  term,  but 
it  was  not  asked  to  do  this.  The  defendant's  remedy,  as  the 
case  stood,  was  I  think  by  writ  of  error  or  motion  in  error, 
and  not  by  a  motion  to  erase. 

But  if  the  present  motion  in  error  is  to  be  regarded  as 
reaching  back  of  the  motion  to  erase,  and  as  presenting  reg- 
ularly for  our  consideration  the  other  errors  assigned,  then  I 
agree  with  the  majority  of  the  court  that  the  judgment  was 
erroneous. 


Hezekiah  Drake  vs.  Thomas  Starks,  Executor. 

H  in  1854  being  embarrassed  entrusted  certain  property  to  iV,  to  be  sold,  and 
after  the  payment  of  certain  debts  the  surplus  to  be  returned  to  him.  In  1802 
the  last  portion  of  the  property  was  sold  to  one  D  and  his  note  payable  to  N 
taken  in  payment.  In  1868  //  and  iV  executed  the  following  mutual  release 
under  seal; — "The  undersigned  having  hud  mutual  dejiliugs  in  former  days 


Digitized  by 


Google 


MAY  TERM,  1877.  97 

Drake  v.  Starks. 

have  reviewed  the  same,  and  though  there  is  justly  due  a  balance  from  H  to 
N,  yet»  in  consideration  of  love  and  affection  and  of  one  dollar,  we  each 
release  to  the  other  all  obli^tions  and  demands  whatsoever.*'  At  this  time 
there  remained  unpaid  the  sum  of  six  hundred  dollars  on  the  note  of  B,  which 
was  afterwanls  received  by  N.  In  assumpsit  brought  by  H  against  iV«  exec- 
utor for  the  recover)'  of  the  money,  it  was  held  that  proof  was  not  admissible, 
that,  at  the  time  the  release  was  given,  N  told  H  that  the  money  remaining 
unpaid  on  B*»  note  should  not  be  included  in  the  release. 
Also  that  evidence  was  not  admissible  that  N,  after  the  release  and  after  receiv- 
ing the  six  huudred  dollars,  had  admitted  that  the  money  belonged  to  H. 

Assumpsit  for  money  received  by  the  defendant's  intestate 
to  the  use  of  the  plaintiff ;  brought  to  the  Superior  Court 
for  Litchfield  County,  and  tried  to  the  jury  on  the  general 
issue  before  Sanfordy  J.  The  jury  having  returned  a  ver- 
dict for  the  plaintiff,  the  defendant  moved  for  a  new  trial. 
Tlie  facts  are  fully  stated  in  the  opinion. 

0.  B.  Andrews  and  F.  D.  Fyler^  in  support  of  the  motion, 
cited  1  Greenl.  Ev.,  §§  275,  276,  277;  Stackpole  v.  Arnold, 
11  Mass.,  30,  31;  Carters.  Bellamy,  Kirby,  291;  Eerd  v. 
Bi%zel,  1  Root,  260;  Bull  v.  Talcot,  2  id.,  120;  Avery  v. 
Chappel^  6  Conn.,  270 ;  Crocker  v.  Higgins,  7  id.,  849 ;  Read- 
ing V.  Weston,  8  id.,  118 ;  Woodbury  Savings  Bank  v.  Charter 
Oak  Ins.  Co.,  29  id.,  374. 

H.  B.  Graves,  contra,  cited  Allen  v.  Frishee,  2  Root,  T6; 
Collins  V.  Tillou,  26  Conn.,  368;  Clarke  v.  Tappin,  351  id., 
66. 

Carpenter,  J.  This  is  an  action  of  general  assumpsit. 
The  plaintiff  claimed  that  in  the  year  1854,  he,  being  in 
embarrassed  circumstances,  placed  in  the  hands  of  Noah 
Drake,  the  defendant's  intestate,  certain  property  to  be  by 
him  sold,  the  avails  of  which  were  to  be  applied  to  the  pay- 
ment of  the  plaintiff's  debts,  and  the  surplus  was  to  be 
returned  to  him.  The  last  of  the  property  was  sold  in  1862 
to  one  Worthy  P.  Bray,  and  a  note  secured  by  mortgage  was 
taken  for  the  purchase  money.  That  note  was  payable  iu 
instalments,  the  last  falling  due  April  1st,  1870.  Payments 
were  made  from  time  to  time,  and  the  note  was  fully  paid 
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about  the  time  the  last  instalment  fell  due.  In  November, 
18t)8,  the  plaintiff  and  Noah  Drake  executed  an  instrument 
under  seal  as  follows:  "The  undersigned,  Noah  Drake  and 
Hezekiah  Drake,  having  had  mutual  dealings  and  transactions 
in  former  days,  have  reviewed  the  same,  and  though  we  find 
that,  justly,  there  is  a  balance  due  from  said  Hezekiah  to  said 
Noah,  yet  in  consideration  of  love  and  affection,  and  of  one 
dollar,  we  each  release  to  the  other  all  obligations,  claims  and 
demands  whatsoever.     Dated  at  Torrington,  November,  1868. 

Noah  Drake.  (Seal.) 

Hezekiah  Drake.     (Seal.)" 

The  plaintiff  offered  himself  as  a  witness  and  testified, 
subject  to  the  objection  of  the  defendant,  that  in  November, 
1868,  at  and  before  the  time  of  the  execution  of  the  release, 
the  said  Noah  told  him  that  $600  included  in  the  Bray  note 
belonged  to  him,  the  plaintiff,  which  he  should  pay  to  the 
plaintiff  as  soon  as  it  was  received  from  Bray ;  that  provided 
Bray  paid  it  said  sum  of  $600  would  be  coming  to  the  plain- 
tiff; that  said  Noah  asked  him  to  execute  the  release  to  show 
that  all  former  matters  had  been  settled  between  them,  saying 
that  it  would  make  no  difference  with  the  plaintiff  in  relation 
to  his  share  in  the  Bray  note,  and  that  he  should  pay  it  all  the 
same  just  as  soon  as  he  received  the  money  from  Bray.  The 
plaintiff  further  claimed  to  have  proved  by  the  statements 
and  admissions  of  the  said  Noah,  some  of  which  were  made 
prior  to  November,  1868,  and  some  were  made  after  April 
1st,  1870,  that  said  sum  of  $600  belonged  to  the  plaintiff. 

There  was  no  evidence  of  any  other  unsettled  matters 
between  the  plaintiff  and  Noah  Drake,  and  none  was  offered 
or  claimed  by  either  party. 

The  defendant  offered  the  release  in  evidence,  and  asked  the 
*  court  to  instruct  the  jury  to  lay  out  of  their  consideration  so 
much  of  the  plaintiff's  testimony  as  tended  to  vary  or  contra- 
dict it.  The  court  charged  the  jury  that  the  release  was  a 
bar  to  any  then  existing  demand,  but  was  not  a  bar  to  any 
future  contingent  liability  that  might  have  arisen  between  the 
parties;  and  that  if  the  jury  should  find  the  facts  as  claimed 
"by  the  plaintiff,  and  that  Noah  Drake  after  April  1st,  1870, 
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acknowledged  that  the  above  sum  belonged  to  the  plaintiff, 
and  promised  to  pay  the  same,  then  the  release  would  not  be 
a  bar,  but  that  the  plaintiff  might  recover  that  sum  with 
interest ;  and  that  in  d^ermining  whether  the  plaintiff's  claim 
was  just,  they  might  take  into  consideration  all  the  testimony 
offered  by  the  plaintiff,  including  his  own,  not  for  the  purpose 
of  varying  or  contradicting  the  release,  but  for  the  purpose  of 
showing  that  the  release  did  not  in  its  terms  and  in  fact 
include  the  future  liability  of  Noah  Drake  depending  upon 
the  future  contingency  of  the  payment  of  the  note  by  Bray. 

Conceding  that  the  facts  were  as  the  plaintiff  claimed  them 
to  be,  the  question  whether  his  demand  was  barred  by  the 
release  was  a  question  of  law.  Tlie  court  instructed  the  jury 
that  it  was  not.  We  think  that  instruction  was  erroneous. 
If  the  demand  existed  when  the  release  was  given  it  was 
barred ;  if  it  did  not,  but  originated  then,  or  subsequently,  it 
was  not.  The  claim  did  not  come  into  existence  by  reason  of 
anything  that  took  place  between  the  parties  at  the  giving  of 
the  release.  That  had  reference  solely  to  "  mutual  dealings 
and  transactions  in  former  days."  Tliere  was  no  exchange 
of  property  then,  no  contract  between  the  parties,  and  no 
dealings  from  which  an  obligation  could  arise.  The  promise 
to  pay  six  hundred  dollars  when  the  Bray  note  should  be  paid, 
was  simply  a  promise  to  pay  a  pre-existing  obligation  upon 
the  happening  of  a  future  event.  Tliis  is  evident  from  the 
plaintiff's  own  testimony,  in  which  he  says  "  that  said  Noah 
asked  him  to  execute  said  release  to  show  that  all  former 
matters  had  been  settled  between  them,  saying  that  it  would 
make  no  difference  with  the  plaintiff  in  relation  to  his  share 
in  the  Bray  note  and  that  he  should  pay  it  all  the  same,  Ac." 

That  promise  was  manifestly  designed,  not  to  create  a  new 
liability,  but  to  save  an  existing  liability  from  the  operation  of 
the  discharge. 

Nor  did  the  claim  subsequently  arise.  No  consideration 
subsequently  moved  from  the  plaintiff — no  contract  between 
the  parties,  and  no  business  transaction  out  of  which  a  liabil- 
ity could  arise.  Tliere  was  simply  a  naked  promise,  the  only 
consideration  of  which  was  the  "  mutual  dealings  and  trans- 
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actions  in  former  days"  between  the  parties.  Tlie  promise 
did  not  create  the  liability  although  it  might  be  evidence  of  it 
and  did  in  fact  name  a  time  of  payment. 

The  payment  of  the  note  by  Bray  to  Noah  Drake  may  have 
so  far  changed  the  relations  of  the  parties  as  to  give  tlie 
plaintiff  another  remedy — an  action  for  money  had  and 
received — ^but  it  created  no  new  liability.  The  plaintiff  in 
such  action  can  only  recover  by  proving  the  dealings  between 
the  parties  as  far  back  as  1862,  and  showing  that  out  of  those 
dealings  an  obligation  arose,  that  is,  that  Noah  Drake  was 
liable  to  account  to  the  plaintiff  for  the  property  received  and 
sold  by  him.  Noah  Drake^s  liability  therefore  existed  from 
1862  until  November,  1868.  As  early  as  January,  1802,  he 
had  received  and  sold  the  plaintiff's  property.  He  had  paid 
all  demands  against  the  plaintiff,  and  there  was  in  his  hands 
a  surplus  of  six  hundred  dollars,  to  which  the  plaintiff,  as  he 
now  contends,  had  a  just  claim.  He  certainly  had  it  then  if 
he  has  it  now,  and  might  at  any  time  have  compelled  Noah 
Drake  to  account.  He  was  not  bound  by  the  long  credit  given 
to  Bray,  as  it  does  not  appear  that  there  was  any  provision 
authorizing  Noah  Drake  to  sell  on  credit.  But  however  this 
may  be,  Noah  Drake  took  the  note  payable  to  himself,  not  as 
agent  or  trustee,  but  in  his  individual  capacity,  although  six 
hundred  dollars  out  of  seven  hundred  and  fifty,  the  face  of 
the  note,  belonged  to  tlie  plaintiff.  There  would  seem  to  be 
no  doubt  or  uncertainty  about  the  payment  of  the  note.  It 
was  well  secured  by  a  mortgage  and  Noah  Drake  did  not  hesi- 
tate to  assume  the  risk.  There  were  several  payments,  quite 
an  amount  in  the  aggregate,  made  on  the  note  before  the 
release  was  given,  and  more  than  three-quarters  of  the  amount 
so  paid,  upon  the  plaintiff's  theory,  belonged  to  him.  More- 
I  over  the  very  promises  on  which  the  plaintiff  relies  were  made 
at  different  times,  and  some  of  them  before  the  date  of  the 
release.  All  these  promises  were  made  in  consideration  of  a 
present  liability,  and  contemplated  a  payment  in  the  future  of 
a  then  existing  indebtedness. 

The  release  in  terms  discharges  "all  obligations,  claims 
and  demands  whatsoever."    Inasmuch  as  this  demand  then 
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existed,  the  release  discharged  it;  and,  as  it  is  an  essential 
part  of  the  plaintiff's  case,  we  think  he  is  not  entitled  to  a 
judgment. 

A  new  trial  is  advised. 

In  tliis  opinion  the  other  judges  concurred. 


t  »•  161      48 


Isaac  Sanpobd,  Trustee,  vs,  Andrew  B.  French  and 

OTHERS. 

The  act  of  1875  (Session  Laws,  1875,  p.  31,)  provides  that  ''in  all  snits  where 
a  cause  of  action  shall  be  sustained  in  favor  of  or  against  only  a  part  of  the 
parties  thereto,  judgment  may  be  rendered  in  favor  of  or  against  such  parties 
only ;  but  any  defendant  ajrniiist  whom  no  recovery  shall  be  obtained  shall  be 
entitled  to  costs."  Hold  that  where  there  were  several  defendants  thus  entitled 
to  costs  there  could  be  but  one  bill  of  costs  allowed. 

Trespass  qu.  cl.fr.y  brought  to  the  Superior  Court  in  Litch- 
field County.  There  were  nine  defendants,  and  judgment 
was  rendered  against  five  of  them  and  in  favor  of  the  other 
four.  Tliese  four  claimed  each  a  bill  of  costs,  which  claim 
was  allowed  by  the  court,  upon  which  the  plaintiflF  brought 
the  case  before  this  court  by*  a  motion  in  error.  The  facts 
are  fully  stated  in  the  opinion.  . 

TT.  Cothrenj  with  whom  was  C,  B,  Andrews^  for  the  plain- 
tiflF. 

H.  W.  Seymour y  for  the  defendants. 

Granger,  J.  This  is  an  action  of  trespass,  brought  by  the 
plaintiff  as  trustee  of  his  wife  against  several  defendants  for 
an  injury  to  the  dwelling-house  and  other  real  estate  belong- 
ing to  her.  Judgment  was  rendered  in  the  Superior  Court 
ia  favor  of  the  plaintiflF,  to  recover  of  the  defendants  Andrew 
B.  French,  Edwin  A.  Craw,  John  French,  Roger  0.  Donnell, 
and  Grcoi^  Atwood,  the  sum  of  fifty  dollars  damages,  and 
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his  costs;  and  in  favor  of  tlie  other  defendants,  Bennett 
French,  Albert  Frost,  Walter  H.  Atwood,  and  Alanson  Craw, 
and  for  them  to  recover  of  the  plaintiff  their  costs. 

The  formal  judgment  rendered  by  the  court  was  as  follows : 
"Whereupon  it  is  considered  and  adjudged  by  this  court  tliat 
the  plaintiff  as  such  trustee  shall  recover  of  the  defendants 
A.  B.  French,  E.  A.  Craw,  John  French,  R.  0.  Donnell,  and 
G.  Atwood,  the  sum  of  fifty  dollars  damages,  and  costs  of 
suit,  allowed  to  be  the  sum  of  seventy-six  dollars  and  twenty- 
six  cents,  and  that  execution  issue  therefor  accordingly;  and 
that  the  defendants  B.  French,  A.  Frost,  W.  H.  Atwood  and 
A.  Craw,  recover  of  the  plaintiff  their  costs  taxed  at  $  , 

and  that  execution  issue  tlierefor  accordingly."  The  cause 
was  continued  to  the  April  term  of  the  court,  1877,  when  the 
last  named  defendants  appeared  by  their  counsel,  and  moved 
for  a  separate  bill  of  costs  in  favor  of  each  of  them,  which 
motion  was  allowed  by  the  court,  and  the  plaintiff  thereupon 
filed  his  motion  in  error. 

The  principal  question  raised  upon  the  record  is,  whether 
the  Superior  Court  erred  in  allowing  the  four  defendants 
separate  bills  of  cost.  Tlie  determination  of  the  question 
depends  upon  the  construction  of  the  act  of  1875,  which  is 
as  follows:  "In  all  suits  where  a  cause  of  action  shall  be 
sustained  in  favor  of  or  against  only  a  part  of  the  parties 
thereto,  judgment  may  be  rejidered  in  favor  of  or  against 
such  parties  only;  but  any  defendant  against  whom  no 
recovery  shall  be  obtained  shall  be  entitled  to  costs."  The 
defendants  contend  that  under  this  statute  each  defendant  is 
entitled  to  a  bill  of  costs.  We  think  this  claim  can  not  be 
sustained.  It  was  evidently  not  the  intention  of  the  legisla- 
ture, where  there  were  numerous  defendants,  as  must  often 
happen,  that  each  one  who  was  not  found  liable  should  be 
ntitled  to  a  bill  of  costs.  The  language  used  does  not  admit 
of  any  such  construction,  at  least  that  is  not  the  fair  and 
reasonable,  natural  and  common-sense  construction  of  the 
language,  "jlny  defendant"  does  not  ordinarily,  if  ever, 
mean  "each  defendant,"  and  had  the  legislature  intended 
that  each  defendant  should  be  entitled  to  a  bill  of  costs,  it  is 
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but  reasonable  to  conclude  that  they  would  have  used  apt  lan- 
guage to  express  such  uitention,  and  instead  of  saying  "  any 
defendant "  would  have  said  "  each  defendant." 

The  construction  contended  for  by  the  defendants  cannot 
be  maintained,  and  there  was  manifest  error  in  the  judgment 
of  the  court  in  allowing  four  separate  bills  of  costs. 

In  this  opinion  the  other  judges  concurred. 


45    lOS 

I  63    46fl 

Thomas  Peters  vs.  Daniel  S.  Stewart.  'Wm 

A  receiptor  of  goods  attached,  who  by  his  receipt  has  bound  himself  to  return 
ihe  property  to  the  oflScer  upon  request  or  pay  damages,  is  not  a  mere  naked 
bailee  of  the  goods;  but  has  a  special  property  in  them,  and  can  maintain 
replevin  against  a  person  unlawfully  detaining  them  from  him. 

"Where  gootls  were  attached  in  the  state  of  Massachusetts,  and  there  delivered 
by  the  oflRcer  to  a  receiptor,  who  left  them  in  the  hands  of  the  debtor,  by 
whom  they  were  brought  to  this  state  and  sold — it  was  held, 

1.  That  the  law  of  this  state  governed  upon  the  question  whether  the  receiptor 
could  maintain  replevin  for  the  goods. 

2.  That  the  receiptor  was  clearly  entitled  to  the  immediate  possession  of  the 
goods  as  against  the  debtor,  and  that  this  alone  would  have  been  enough, 
under  the  statute  in  force  when  the  suit  was  brought,  to  sustain  the  action  of 
replevin. 

8.    That  the  purchaser  of  the  goods,  if  he  bought  them  in  good  faith  of  the 

debtor,  could  hold  them  against  the  receiptor. 
4.     That  the  burden  of  proof  was  on  the  purchaser  to  show  that  he  bought  them 

in  good  faith. 

Replevin  for  a  horse,  wagon  and  harness,  claimed  to  be 
unlawfully  detained  by  tlie  defendant ;  brought  to  the  District 
Court  in  Litchfield  County,  and  tried  to  the  court,  upon  the 
general  issue,  before  Foster^  J. 

Upon  the  trial  the  plaintiJT  claimed  a  special  property  in 
the  articles  in  question  by  reason  of  their  delivery  to  him  as 
attached  property  by  an  officer  in  the  state  of  Massachusetts, 
where  they  were  attached,  and  of  the  following  receipt  given 
by  him  to  the  officer: 

"  Berkshire  as.,  January  8, 1874. 

"Whereas  Wm.  W.  Langdon,  Deputy  Sheriff,  has  this  day 
at  my  request  delivered  into  my  possession  the  following 
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property,  viz:  one  brown  horse  and  one  buggy  wagon  and 
one  single  harness,  all  of  the  value  of  fifty-one  dollars  or 
more,  attached  by  him  as  tlie  property  of  Daniel  Stewart,  on 
a  writ  in  favor  of  Peter  Blow,  returnable  January  17, 1874, 
at  the  District  Court  of  Southern  Berkshire,  holden  at  Great 
Barrington,  in  said  county :  In  consideration  thereof  I  promise 
safely  to  keep  said  property  until  the  said  Langdon  or  his 
order  shall  call  for  the  same,  then  to  deliver  it  to  him,  or  his 
order,  free  from  any  charge,  at  such  time  and  place  as  he 
shall  appoint,  in  like  good  order  that  the  same  now  is  in. 
And  I  do  further  promise  that  I  will  save  and  keep  harmless 
the  said  Langdon  from  all  costs,  trouble  and  expense  that 
^hall  or  may  arise  to  him  through  any  default  in  consequence 
of  his  entrusting  said  property  in  my  hands. 

Thomas  Peters.' 

The  plaintiff  never  had  any  possession  of  the  property 
under  the  receipt  or  otherwise,  but  it  remained  in  the  sole 
possession  of  tlie  defendant  after  the  receipt  in  the  same 
manner  as  before.  The  receipt  was  given  by  the  plaintiff  at 
the  request  of  the  defendant. 

On  the  28th  day  of  February,  1874,  the  defendant,  without 
the  knowledge  of  the  plaintiff,  brought  the  property  to  Corn- 
wall, in  this  state,  where  he  disposed  of  it  to  one  Daniel  S. 
Adams,  in  whose  possession  it  was  found  when  replevied  by 
the  plaintiff  in  this  writ. 

The  plaintiff,  after  he  had  replevied  the  property,  returned 
it  to  the  officer  in  Massachusetts  who  had  attached  it,  and  it 
was  sold  upon  an  execution  recovered  against  the  defendant. 

The  defendant  did  not  appear  in  pei-son  to  make  defence  in 
the  case,  but  Adams,  who  claimed  to  own  the  property,  and 
from  whose  possession  it  was  taken  under  the  i)laintifl's  writ, 
appeared  and  made  defence  in  the  name  of  the  defendant, 
and  the  defendant  appeared  by  his  attorney. 

Upon  these  facts  the  plaintiff  claimed,  and  asked  the  court 
to  decide,  that  he  could  maintahi  his  action  of  replevin.  The 
court  did  not  so  decide,  but  held  that  the  plaintiff  was  not 
entitled  to  maintain  the  action,  and  rendered  judgment  for 
the  defendant  for  a  return  of  the  property,  and  that  he  recover 
his  cost.    The  plaintiff  moved  for  a  new  trial. 
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J,  B.  Hardenhurgh  and  (7.  B.  Andrews^  in  support  of  the 
motion. 

By  the  law  of  Massachusetts  the  receiptor  of  property  taken 
on  attachment  is  entitled  to  the  possession  thereof,  and  may 
at  any  time  retake  the  same  from  the  debtor.  Story  on  Bail- 
ments, (7th  ed.,)  §  133,  and  note;  Bond  v.  Padelford^  13 
Mass.,  394;  Drake  on  Attachments,  §  367.  Having  tlie  right 
to  tlie  immediate  possession  of  tlie  property,  the  plaintiff  when 
he  came  into  the  state  of  Connecticut  could  enforce  that  right 
by  any  process  known  to  our  laws.  Replevin  in  Connecticut 
is  a  statute  remedy,  which  any  party  may  have  who  is  entitled 
to  the  immediate  possession  of  property.  Watson  v.  Watson^ 
9  Conn.,  140,  and  10  id.,  76;  Ladd  v.  Prentice,  14  id.,  113; 
Brown  v.  Chicopee  Falls  Co,,  16  id.,  90.  The  plaintiff  if 
entitled  to  the  possession  of  property  situated  in  Connecticut 
might  avail  himself  of  any  remedy  existing  in  Connecticut. 
The  remedy  is  governed  by  the  law  of  the  forum.  Wood  v. 
Watkinson^  17  Conn.,  500;  2  Parsons  on  Cont.,  (5th  ed.,) 
588,  and  cases  cited.  The'  law  of  the  forum  gave  a  remedy 
by  action  of  replevin  "  whenever  any  goods  should  be  unlaw- 
fully detained  except  by  attachment,  from  the  owner  or  other 
person  entitled  to  the  possession."  Revision  of  1866,  p.  75. 
The  carrying  off  of  the  goods  by  the  defendant  out  of  the 
state  where  they  had  been  attached,  without  the  knowledge  or 
consent  of  the  plaintiff,  was  an  unlawful  conversion  of  them, 
and  a  fraud  upon  the  plaintiff,  and  especially  is  tliis  so  if  ho 
disposed  of  them  to  a  third  party.  The  plaintiff  was  clearly 
entitled  to  the  possession  of  the  property,  even  tliough  the 
defendant  had  disposed  of  it  to  Adams.  If  Adams  can  make 
defence  in  the  name  of  Stewart,  he  has  no  greater  rights  than 
Stewart  himself  would  have.  He  must  be  bound  by  whatever 
would  bind  Stewart.  He  must  be  presumed  to  have  all  the 
knowledge  that  Stewart  had.  A  sale  of  this  property  by 
Stewart  would  be  fraudulent.  Adams  must  be  presumed  to 
know  of  this  fraud.  He  can  take  no  advantage  of  it  that 
Stewart  could  not  have  taken.  It  would  be  a  reproach  upon 
the  law  to  permit  Stewart  to  come  into  court  and  set  up  his 
own  fraud  to  gain  an  advantage.     Under  the  circumstances 
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it  would  be  equally  a  reproach  to  permit  Adams  an  advantage 
from  such  sale. 

ff,  B.  Graves  and  A.  D.  Warner^  contra. 

1.  A  receiptor  to  an  officer,  or  any  other  bailee,  for  safe 
keeping  merely,  has  not  sufficient  interest  to  maintain  replevin.  ^ 
Waterman  v.  Robinson^  5  Mass.,  303;  Warren  v.  Leland^  9 
id.,  205;  Perley  v.  Foster j  id.,  112;  Simpson  v.  McFarland^ 
18  Pick.,  427.  The  plaintiff  must  have  had  a  right  to  the 
possession  of  the  property  at  the  taking  or  detention.  Gates 
V.  Gates,  15  Mass.,  310;  Wheeler  v.  Train,  3  Pick.,  255; 
Collins  V.  Evans,  15  id.,  63.  This  is  the  law  of  Massachu- 
setts, where  both  parties  resided,  and  where  the  taking  and 
detention,  if  any,  occurred. 

2.  But  there  was  no  taking  or  detention  by  the  defendant. 
The  plaintiff  never  had  possession  of  the  property,  or  the 
right  to  the  possession.  He  was  merely  a  naked  receiptor  for 
the  property  to  the  officer,  and  permitted  the  property  to 
remain  in  the  possession  of  the  defendant  without  any  change. 
The  plaintiff  had  become  security  to  the  officer  that  the  prop- 
erty should  be  forthcoming  to  answer  an  execution  or  in 
default  to  pay  the  judgment  debt.  But  at  the  time  the  plain- 
tiff commenced  his  action  no  liability  had  attached  to  him — 
the  officer  had  not  demanded  the  property — the  suit  on  which 
the  property  was  attached  had  not  gone  into  judgment.  The 
plaintiff  therefore  was  a  mere  naked  receiptor  without  any 
fixed  liability  at  the  commencement  of  his  action.  Under 
our  statute,  to  sustain  the  action  of  replevin  the  plaintiff 
must  have  a  general  or  special  property  in  the  goods  with  a 
right  to  the  immediate  possession,  and  this  right  of  property 
and  possession  must  concur.    Rev.  of  1875,  p.  484. 

3.  If  the  plaintiff  had  at  first  a  right  of  possession  against 
the  defendant,  he  had  none  at  the  date  of  his  action.  He  had 
Buffered  the  lawful  owner  to  retain  possession,  and  the  nomi- 
nal defendant  as  such  owner  had  sold  them  to  Adams,  and 
Adams  alone  was  entitled  to  the  immediate  possession,  who 
is  the  real  defendant  in  this  cause. 

4.  There  are  no  equities  in  favor  of  the  plaintiff.    He  had 
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it  in  his  power  before  becoming  a  receiptor  of  the  property, 
to  have  secured  himself  by  a  delivery  of  it  to  him.  This  he 
did  not  choose  to  do,  and  now  seeks  to  recover  the  property 
of  a  bonS  fide  purchaser  from  Stewart.  The  equities  are 
therefore  in  favor  of  the  title  of  Adams  and  opposed  to  tlie 
plaintiff.  Suppose  another  creditor  of  Stewart  had  attached 
the  property  after  the  plaintiff  had  receipted  it  and  allowed 
it  to  remain  in  Stewart's  possession,  would  the  plaintiff  be 
entitled  to  the  action  of  replevin  to  recover  the  property? 
Clearly  not. 

Park,  C.  J.  It  does  not  appear  that  Daniel  S.  Adams 
was  a  bona  fide  purchaser  of  the  property  in  question,  and  he 
must  therefore  be  regarded  as  liaving  no  greater  riglits  than 
the  defendant  Stewart  possessed  at  the  time  the  property  waa 
disposed  of  to  him.  If  he  acquired  greater  rights  than 
Stewart  could  grant,  the  burden  was  upon  him  to  show  it. 
He  failed  to  do  this,  and  the  case  must  therefore  be  deter- 
mined by  a  consideration  of  the  rights  existing  between  the 
plaintiff  and  the  defendant  of  record. 

It  appears  in  tlie  case  that  the  property  in  question  was 
attached  in  tlie  state  of  Massachusetts  in  a  suit  brought 
against  the  defendant  while  he  resided  there ;  and  that  the 
following  receipt  was  given  by  the  plaintiff  to  the  officer  who 
had  attached  the  property : 

[The  receipt  is  given  in  full  in  the  statement  of  the  case.] 

It  is  claimed  by  the  defendant  that  the  plaintifi  acquired  no 
special  interest  in  the  chattels  under  this  receipt;  and  we  are 
referred  to  a  number  of  cases  in  the  state  of  Massachusetts 
as  sustaining  tlie  claim.  But  the  cases  referred  to  are  cases 
where  sheriflfe,  having  attached  property,  placed  it  in  the 
hands  of  third  parties  for  safe  keeping  merely.  Such  parties 
became  naked  bailees  or  depositaries  of  the  property.  Their 
possession  was  the  sherifis'  possession ;  and  in  contemplation 
of  law  the  property  continued  in  the  hands  of  the  sheriffs. 
Waterman  v.  Robinson^  5  Mass.,  303 ;  Perley  v.  Foster ^  9  id., 
112 ;  Ladden  v.  Leavitty  id.,  104 ;  Warren  v.  Lelandy  id.,  265 ; 
CommanweaUh  v.  Morse^  14  id.,  217. 
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But  such  was  not  the  case  here.  When  the  sheriff  deliv- 
ered this  property  to  the  plaintiflF,  or  to  his  order,  under  this 
receipt,  he  ceased  to  have  any  further  care  or  custody  of  tlie 
property  as  between  him  and  the  receiptor ;  and  the  plaintiff 
was  bound  to  return  it  to  him  on  demand,  or  pay  all  tlie 
damages  tlie  sheriff  might  sustain  in  consequence  of  liis 
failure  so  to  do.     Bond  v.  Padelford^  13  Mass.,  394. 

Suppose  judgment  should  be  rendered  against  the  defend- 
ant in  the  case  in  which  the  property  was  attached,  and  no 
property  could  be  found  to  satisfy  the  execution  issued  upon 
the  judgment;  no  one  would  question  the  liability  of  the 
sheriff  to  the  plaintiff  in  that  suit.  Suppose  the  sheriff 
should  make  proper  demand  in  proper  time  of  the  plaintiff  in 
this  suit,  for  a  return  of  the  property  attached,  so  that  it  could 
be  levied  upon  to  satisfy  the  judgment,  and  he  should  fail  to 
return  it;  no  one  would  question  the  liability  of  the  plaintiff 
to  the  sheriff  under  this  receipt,  for  so  it  is  written  in  unmis- 
takable terms. 

Now,  if  the  plaintiff  has  assumed  obligations  to  the  sheriff 
in  conformity  with  law,  and  the  fulfillment  of  such  obligations 
requires  that  he  should  have  control  of  the  projxjrty,  can  it  be 
so  in  Massachusetts  that  he  has  no  special  interest  in  the 
chattels?  The  giving  of  receipts  for  property  attached  is  not 
only  lawful  everywhere  between  the  parties  to  them,  but  the 
law  encourages  such  transactions,  in  order  to  save  litigants 
the  trouble  and  expense  attending  the  keeping  of  property 
attached  by  the  sheriff,  while  the  case  is  waiting  for  trial. 
To  deprive  receiptors  of  a  special  interest  in  goods  attached, 
which  may  be  their  only  security,  is  to  prevent  the  giving  of 
receipts.  Suppose  the  plaintiff  had  delivered  the  property  to 
a  third  person  for  safe  keeping  ^ro  tempore^  and  such  person 
had  I'efused  to  re-deliver  it  on  demand  made  for  it  by  the 
plaintiff,  it  tnay  be  that  by  the  law  of  Massachusetts  the 
plaintiff  might  not  have  sufficient  interest  in  the  property  to 
compel  its  re-delivery ;  but  this  would  be  owing  to  the  fact 
that  their  action  of  replevin  requires  a  greater  interest  in 
property  to  maintain  it  than  is  elsewhere  required.  In  the 
case  of  Waterman  Y.  Bobinson,  5  Mass.,  303,  it  was  held  that 
a  receiptor  of  property  attached  might  maintain  trespass  or 
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trover  for  the  goods,  should  they  wrongfully  be  taken  from 
him,  but  not  an  action  of  replevin. 

But  however  it  may  be  in  Massachusetts  in  regard  to  their 
action  of  replevin,  suitors  coming  here  are  entitled  to  our 
modes  of  redress.  Contracts  are  to  be  construed,  and  what 
riglits  they  confer  are  to  be  ascertained,  by  the  law  of  the 
place  where  the  contracts  are  made;  but  all  modes  of  pro- 
cedure in  obtaining  redress  are  to  be  governed  by  the  law  of 
the  place  where  suits  are  instituted.  In  the  case  of  Knap  v. 
Sprague^  9  Mass.,  258,  the  court  say:  "It  is  very  clear  that, 
after  the  plaintiff  had  delivered  the  chattels  he  had  attached 
to  the  defendant,  taking  her  receipt  and  engagement  to  bo 
responsible  for  them  upon  his  demand,  they  could  no  longer 
be  considered  as  in  the  constructive  possession  of  the  plaintiff 
as  constable."  And  the  court  further  held  that  the  chattels 
were  in  the  exclusive  possession  of  the  receiptor.  It  would 
seem  to  follow  from  this  decision  that  the  receiptor,  having 
the  exclusive  possession  of  the  property  under  the  receipt, 
must  have  been  entitled  to  the  possession.  In  the  case  of 
Bond  V.  Padelfordy  supra,  the  court  hold  that  a  receiptor  of 
property  attached,  who  had  suffered  the  property  to  remain  in 
the  hands  of  the  debtor,  might  at  any  time  retake  the  prop- 
erty into  his  own  possession.  It  follows  from  this  decision 
tliat  the  receiptor  was  entitled  to  the  possession  of  the 
property. 

Now,  our  action  of  replevin,  which  was  in  force  at  the  time 
this  suit  was  instituted,  could  be  maintained  by  a  party  who 
was  merely  entitled  to  the  possession  of  property.  Rev.  Stat- 
utes, 1866,  page  75.  The  cases  in  Massachusetts  hold  that 
the  plaintiff  was  thus  entitled  under  his  receipt.  Hence  he 
came  here  invested  with  such  right.  He,  therefore,  could 
enforce  his  right  by  any  mode  of  redress  known  to  our  law 
which  was  applicable  to  his  case. 

The  defendant  fiirther  insists,  that  inasmuch  as  the  plaintiff 
never  had  any  actual  possession  of  the  property  under  his 
receipt,  but  at  the  request  of  the  defendant  suffered  the  same 
to  pass  into  the  possession  of  the  latter,  he  thereby  lost  his 
right  to  the  possession  of  the  property.  The  finding  on  this 
subject  is  as  follows:  "The  plaintiff  never  had  any  possession 
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of  the  property  under  the  receipt  or  otherwise,  but  it  remained 
in  the  sole  possession  of  the  defendant  after  the  receipt  was 
executed  by  the  plaintiflF,  in  the  same  manner  as  before.  The 
receipt  was  given  by  the  plaintiff  at  tlio  request  of  the  defend- 
ant." This  claim  comes  with  poor  grace  from  the  defendant. 
The  property  was  suffered  to  pass  from  the  sheriflF  into  the 
hands  of  the  defendant  at  his  request,  for  his  accommodation, 
hi  order  that  he  might  enjoy  the  property  during  the  pendency 
of  the  suit,  and  save  the  expense  attending  the  keeping  of  the 
property  during  that  time.  The  whole  object  of  giving 
receipts  for  property  attached  is  to  accomplish  this  end. 
Property  might  as  well  remain  in  the  custody  of  the  sheriff 
as  to  remain  in  the  actual  possession  of  the  receiptor.  But 
this  claim  is  unfomided.  It  would  be  a  reproach  to  the  law 
if  the  defendant  could  succeed  in  subjecting  the  plaintifiF  in 
damages,  because  he  indulged  the  defendant  at  his  request  to 
to  the  extent  wliich  he  claims.  There  is  nothing  in  the  case 
tending  to  show  tliat  the  plaintiff,  when  he  suffered  the  prop- 
erty to  pass  into  the  hands  of  the  defendant,  intended  to 
abandon  and  did  abandon  his  right  to  reclaim  the  possession. 
He  placed  tlie  property  in  the  hands  of  the  defendant  to  be 
used  till  he  should  call  for  it,  just  as  he  might  have  done  in 
the  hands  of  a  third  party;  and  while  it  remained  in  his 
hands,  or  in  the  hands  of  a  party  with  full  knowledge  of  all 
the  facts,  it  was  subject  to  his  call.  It  is  true  his  right  to  the 
possession  of  the  property  would  be  lost  if  it  should  pass  into 
the  hands  of  a  bona  fide  purchaser,  or  should  be  attached 
while  in  the  defendant's  hands;  but  otherwise  his  right  to  the 
possession  would  continue.  It  makes  no  difference  in  the 
case  that  the  property  passed  directly  from  the  sheriff  to  the 
defendant,  instead  of  passing  through  the  plaintiff's  hands  to 
him,  so  long  as  the  property  went  into  the  defendant's  hands 
by  the  permission  of  the  plaintiff.  Tlie  possession  of  the* 
property  by  the  defendant  under  such  circumstances  was  the 
plaintiff's  possession,  and  the  plaintiff  was  entitled  to  the 
actual  possession  whenever  he  should  require  it. 
We  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
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Charles  L.  Prindle,  Judge  op  Probate,  vs.  Harvey  Hol-         ;  ^s  aso 

COMB   AND   ANOTHER.  ^^ 

By  statate,  (Gen.  Statutes,  tit.  19,  chap.  1,  sec  13,)  no  action  is  to  be  bronght 
upon  a  probate  bond  without  the  consent  of  the  probate  court,  given  upon  the 
written  application  of  some  party  interested.  Held  that,  where  a  suit  was 
brought  without  such  consent,  the  matter  could  be  taken  advantage  of  only  by 
a  plea  in  abatement. 

The  defendants  were  co-sureties  of  a  testamentary  trustee  who  converted  the 
trust  money  to  his  own  use  and  died  insolvent,  both  sureties  being  able  to 
respond.  One  of  the  defendants  was  appointed  trustee,  and  gave  bond,  with 
the  other  as  surety,  to  well  and  truly  execute  the  trust.  The  new  trustee  pre- 
sented a  claim  for  the  trust  money  against  the  estate  of  the  former  trustee  and 
received  a  small  dividend  thereon.  Held  that,  as  both  defendants  were  liable 
as  sureties  for  the  balance  of  the  trust  money,  the  defendant  who  was  trustee 
was  to  be  regarded  as  having  received  the  money,  and  that  both  defendants 
were  therefore  liable  on  the  new  bond  for  his  neglect  to  make  certain  payments 
of  interest  from  the  trust  fund,  as  required  by  the  trust 

Where  a  bond  is  given  to  execute  a  trust  accoixling  to  law,  it  is  a  breach  of  the 
bond  not  to  render  the  annual  account  required  by  statute,  even  though  the 
probate  court  has  made  no  order  for  such  an  account. 

And  it  doe^  not  alter  the  case  that  the  statute  makes  it  the  duty  of  the^  courts  of 
probate  to  require  all  trustees  to  render  an  annual  account. 

And  in  all  cases  where  an  order  is  necessary  it  is  one  of  the  duties  of  the  trustee 
to  apply  for  such  an  order. 

The  annual  account  rendered  by  a  trustee  and  approved  by  the  court  does  not 
conclude  the  partiea. 

And  ii  sfems  that  the  court  of  probate  hns  no  power  to  settle  the  final  account 
of  a  trustee  and  to  determine  conclusively  the  rights  of  the  trustee  and  parties 
interested. 

The  trust  was  under  a  will  which  directed  the  trustee  to  pay  over  the  annual 
interest  of  the  trust  fund  to  Z>.  Held  that  this  duty  was  complete  without  an 
order  requiring  its  payment. 

The  Superior  Court  can  entertain  a  suit  on  such  a  bond,  and  can  ascertain  the 
damages  for  a  breach  of  it  without  a  settlement  of  the  trustee's  account  in  the 
court  of  probate. 

The  case  of  trustees  is  different  in  this  respect  from  that  of  executors  and 
administrators.  The  latter  have  to  do  with  the  settlement  of  estates,  of  which 
the  probate  courts  have  sole  jurisdiction ;  hvhile  those  courts  have  not  sole 
jurisdiction  of  testamentary  trusts. 

In  a  suit  on  a  trustee's  bond^  it  was  held  that  there  could  be  no  recovery  for 
moneys  which  the  trustee  was  to  pay  between  the  time  of  bringing  the  suit 
and  the  time  of  trial,  as  the  suit  did  not  involve  a  final  settlement  of  all 
matters  between  the  parties. 

Debt,  on  a  probate  bond;  brought  to  the  Superior  Court  in 
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Litchfield  County.  The  bond,  which  was  in  the  penal  sum  of 
three  thousand  dollars,  was  given  by  the  defendant  Holcomb, 
as  trustee  under  the  will  of  Sally  Doming;  the  other  defend- 
ant, Abraham  Herman,  being  surety.  The  condition  of  tlie 
bond  was  as  follows : 

"  The  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  Harvey  Holcomb,  who  is  appointed  and  has  accepted 
the  trust  of  trustee  under  the  last  will  and  testament  of  Sally 
Deming,  late  of  Canaan,  deceased,  sliall  well  and  truly  exe- 
cute said  trust  according  to  law,  the  provisions  of  said  will, 
and  the  orders  of  court  then  this  obligation  is  to  be  void, 
but  on  default  thereof,  to  remain  and  abide  in  full  force, 
power  and  virtue." 

The  provisions  of  the  will  creating  the  trust  were  as 
follows : 

"I  give  and  bequeath  and  devise  to  my  brother  Charles  D. 
Deming,  tlie  use  and  improvement,  during  his  natural  life,  of 
all  the  real  estate  I  may  own  at  my  decease,  and  of  all  my 
household  furniture,  clothing,  stock  on  the  farm  and  farming 
tools.  *  *  And  in  regard  to  all  other  personal 

property  belonging  to  me  at  my  decease,  whether  in  moneys, 
notes,  bonds,  mortgage  or  otherwise,  I  hereby  direct  tliat  the 
same  shall  be  held  by  my  executor  in  trust,  during  the  natural 
life  of  the  said  Charles,  and  I  hereby  direct  my  said  executor 
to  collect  and  dispose  of  the  same  at  his  discretion,  and  all 
the  avails  thereof  to  loan  upon  mortgage,  or  other  sufiicient 
security,  and  to  pay  over  annually  the  interest  and  annual 
avails  thereof  to  the  said  Charles  during  his  natural  life,  for 
his  own  sole  use." 

A  committee,  to  whom  the  case  was  referred,  made  the 
following  finding  of  facts,  (omitting  the  part  relating  to  the 
bond  and  will :) 

Subject  to  objections  to  the  testimony,  which  objections  are 
fully  stated  in  a  subsequent  part  of  my  report,  I  find  that  at 
her  death  Sally  Deming  left  personal  estate  (other  than 
clothing,  household  furniture,  farming  tools  and  stock  on  her 
farm,)  of  the  value  of  $2,522.48,  which  became  and  was  the 
trust  fund,  the  interest  and  avails  of  which  were  annually  to 
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be  paid  to  Charles  D.  Deming  as  provided  in  the  will.  Mr, 
Iligley,  the  trustee  named  in  the  will,  accepted  the  trust  and 
administered  it  until  1859,  when  he  resigned  and  Edward  P. 
Hunt  was  appointed  trustee.  Mr.  Hunt  resigned  in  1868, 
and  John  H.  Scott  was  on  the  18th  of  June,  1868,  appointed 
tnistee,  and  with  the  defendants,  Herman  and  Holcomb,  as 
sureties,  gave  bond  for  the  faithful  discharge  of  the  trust. 
Mr.  Scott  died  April  30, 1871,  badly  insolvent.  During  his 
life  he  converted  the  trust  fund  to  his  own  use,  and  at  his 
death  was  indebted  to  the  fund  in  the  sum  of  $1,921.23,  that 
amount*  being  then  the  entire  remaining  principal  of  the  fund. 
The  trusteeship  remained  vacant  until  November  6th,  1871, 
when  the  defendant  Holcomb  was  appointed  trustee,  and  with 
the  defendant  Herman  gave  the  bond  now  in  suit.  Hunt,  at 
the  time  of  his  resignation,  June  18th,  1868,  settled  his 
account  as  trustee  with  the  court  of  probate,  the  principal  of 
the  fund  then  in  his  hands  being  $2,448.46.  Since  that  time 
there  has  been  no  settlement  of  the  trust  account  before  the 
court,  and  no  citation  was  issued  by  the  court  calling  upon 
Mr.  Scott,  or  upon  the  defendant  Holcomb,  to  render  an 
account.  The  defendant  Holcomb,  as  the  successor  of  Mr. 
Scott  in  the  trusteeship,  presented  a  claim  against  his  estate 
for  the  amount  of  $1,921.23,  and  received  by  way  of  dividend 
8134.48,  and  has  not  otherwise  received  any  of  the  trust  fund;, 
but  Mr.  Herman,  the  co-surety  with  Mr.  Holcomb  upon  Mr. 
Scott's  probate  bond,  is  and  always  has  been  able  to  respond 
to  the  obligation  which  the  bond  imposes  on  him.  Mr.  HoU 
comb  is  also  able  thus  to  respond,  but  the  bond  has  never 
been  enforced,  and  since  the  death  of  Mr.  Scott  nothing  haa 
been  paid  to  Charles  D.  Deming,  as  interest,  or  income,  or  as 
part  of  the  fund. 

Upon  these  facts,  as  between  Charles  D.  Deming  and  the 
defendant  Holcomb,  Holcomb  is,  in  my  opinion,  justly  charge- . 
able  with  interest  at  the  rate  of  six  per  centum  per  annum  ou 
the  sum  of  $1,921.23,  from  the  time  of  the  death  of  Mr. 
Scott,  April  30th,  1871 ;  that  is,  is  justly  chargeable  with  the 
sum  of  $115.27,  payable  April  30th,  1872,  of  $115.27,  paya- 
ble April  80th,  1873,  and  of  $115.27,  payable  April  30th, 
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1874 ;  and  is  also  justly  chargeable  with  interest  on  these 
several  sums  from  the  time  they  became  payable  as  above 
down  to  the  time  judgment  may  be  rendered  in  the  case ;  and 
the  defendant  Herman  is  as  surety  jointly  liable  with  Hol- 
comb as  above. 

I  therefore  find  the  issue  for  the  plaintiff,  and  that  he  as 
judge  of  probate  recover  of  the  defendants,  for  the  use  and 
benefit  of  said  Charles  D.  Deming,  the  sum  of  $345,81,  with 
interest  from  the  times  the  several  sums  making  this  amount 
fell  due. 

The  counsel  for  the  defendants  excepted  to  the  admissibility 
of  the  evidence  ofiered  to  prove  the  facts  which  I  have  as 
as  above  found,  and  the  testimony  was  by  me  received,  subject 
to  the  exception  to  be  acted  upon  by  the  court.  The  objec- 
tions and  exceptions  taken  by  tlie  counsel  for  the  defendants 
were, 

1st.  That  the  allegations  in  the  plaintiff's  declaration  are 
not  such  as  to  warrant  the  introduction  of  proof  in  support 
of  the  several  facts  by  me  found. 

2d.  That  it  being  admitted  (as  it  was)  that  the  defendant 
Holcomb  was  never  cited  to  render  an  account  as  trustee  by 
the  court  of  probate,  he  cannot  be  made  liable  in  this  suit  in 
the  manner  found. 

Sd.  That  the  court  of  probate  has  sole  and  exclusive  juris- 
diction to  settle  Mr.  Holcomb's  trustee  account,  and  that  until 
found  in  default  by  that  court  he  cannot  be  sued  on  his  bond 
and  made  accountable  in  the  manner  I  have  found  him  to  be. 

4th.  Tliat  it  was  not  shown,  (as  it  was  not,)  that  this 
action  was  brought  with  the  consent  of  the  court  of  probate 
given  upon  written  application  of  some  party  interested. 

In  the  foregoing  report,  I  have  made  no  finding  in  respect 
•  of  charges  falling  due  since  the  date  of  the  plaintiflTs  writ, 
August  10th,  1874,  but  subject  to  the  defendants'  objection 
the  parties  were  heard  in  respect  to  such  subsequent  charges, 
and  if,  in  the  opinion  of  the  court,  the  evidence  is  admissible, 
I  find  that  Holcomb  as  principal  and  Herman  as  his  surety 
are  justly  chargeable  in  tlie  further  sum  of  $115.27,  payable 
April  80th,  1875,  and  $115.27,  payable  April  80th,  1876,  with 
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interest  from  the  time  said  sums  became  payable,  which  sums 
are  unpaid  and  remain  due  to  said  Charles  D.  Deming. 

The  report  of  the  committee  was  accepted,  and  the  case 
reserved  for  the  advice  of  this  court. 

D.  J.  Warner  and  D.  T.  Warner,  for  the  plaintiff. 

1.  Holcomb  was  appointed  trustee  in  November,  1871. 
By  his  acceptance  of  the  trust  and  presentation  of  his  claim 
as  trustee  for  the  amount  of  the  trust  fund  remaining, 
($1,921.23,)  f^ainst  the  estate  of  Scott,  and  receiving  the  divi- 
dend thereon,  he  acknowledged  his  obligation  to  make  the 
trust  fund  good  by  reason  of  his  being  co-jsurety  with  Herman 
on  Scott's  bond.  He  is  presumed  to  have  made  the  trust 
fund  good  out  of  his  own  estate  and  that  of  his  co-surety ; 
and  his  duty  as  trustee  under  the  will  was  to  secure  the  trust 
fund  by  mortgage  or  other  sufficient  security.  Tlie  amount 
of  the  fund  is  tlierefore  to  be  considered  as  so  much  money 
in  his  hands.     Davenport  v.  Hichardsy  16  Conn.,  816. 

2.  It  was  not  necessary  that  Holcomb  should  be  cited 
before  a  court  of  probate  to  render  an  account  of  his  trustee- 
ship. It  was  his  own  default  and  neglect  that  he  did  not 
render  his  account,  and  he  cannot  take  advantage  of  his  neg- 
lect and  wrong.  It  was  a  breach  of  his  bond  that  he  did  not 
return  an  inventory  and  render  his  account.  Warren  v. 
Pcwer%,  5  Conn.,  882 ;  Rowland  v.  Isaacs,  15  id.,  122 ;  Daven- 
port V.  BichardSj  16  id.,  820;  Moore  v.  Holmes,  32  id.,  561. 

8.  The  court  of  probate  has  not  sole  and  exclusive  juris- 
diction in  tliis  case,  and  it  was  not  necessary  that  Holcomb 
should  be  found  in  default  by  that  court  before  he  could  be 
sued  on  his  bond.  Moore  v.  Solmes,  82  Conn.,  560.  This 
bond  was  given  for  the  protection  of  the  cestui  que  trust.  Its 
condition  was  that  the  trustee  should  safely  invest  the  trust 
fund  in  mortgage  or  other  sufficient  securities,  and  annually 
pay  over  to  the  cestui  que  trust  tlie  interest.  What  necessity 
of  having  an  order  from  a  court  of  probate  directing  him  to 
pay  it?  The  trustee  knows  the  amount  of  the  fund  and  the 
interest  that  accrues  upon  it,  and  the  direction  of  the  will  is 
that  it  shall  be  paid  to  the  cestui  que  trust.    The  judge  of 
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probate,  knowing  that  the  trustee  has  not  performed  his  duty 
in  these  respects,  brings  his  suit  on  the  bond  for  tlie  benefit  of 
the  cestui  que  trust.  This  action  is  the  peculiarly  appropriate 
remedy  whereby  the  cestui  que  trust  can  obtain  his  rights. 
Adams  v.  ISpaulding,  12  Conn.,  867;  Davenport  v.  Olmsieadj 
43  id.,  67.  In  case  of  a  guardian,  a  suit  may  be  brought  on 
his  bond  in  the  Superior  Court  without  any  settlement  of  his 
account  before  the  court  of  probate.  Davenport  v.  Olmstead^ 
supra.  A  like  rule  prevails  in  testamentary  trusts.  Moore 
V.  HolmeSy  32  Conn.,  676.  An  action  of  debt  on  a  probate 
bond  is  a  proper  remedy  for  a  breach  of  the  bond,  and  the 
amount  to  be  recovered  is  to  be  determined  by  the  proof. 
Clarke  v.  Mixy  16  Conn.,  173. 

4.  The  statute  requiring  the  consent  of  the  court  of  pro« 
bate  before  bringing  a  suit  on  a  probate  bond  did  not  go  into 
eflfect' until  after  this  suit  was  brought.  If  it  did,  the  objec- 
tion could  not  be  taken  so  late,  but  must  have  been  by  plea  in 
abatement. 

6,  Tlie  plaintiff  claims  tliat  he  is  entitled  to  recover  not 
only  the  interest  due  on  the  trust  fund  down  to  the  date  of 
the  writ,  but  also  what  may  be  due  at  the  time  judgment 
shall  be  rendered  in  the  case.  The  action  is  upon  the  bond, 
and  at  common  law  the  whole  penalty  of  the  bond  is  the  rule 
of  damages,  and  the  defendant  would  be  compelled  to  go  into 
a  court  of  chancery  to  get  a  reduction.  But  by  statute  the 
courts  shall  find  and  assess  such  damages  as  are  justly  and 
equitably  due.  Gen.  Statutes,  p.  444,  sec.  1;  Rowland  v. 
Isaacs^  16  Conn.,  122;  1  Swift  Dig.,  678.  In  actions  of 
account  it  is  settled  that  the  account  may  be  taken  up  to  the 
time  of  making  the  award,  and  tliis  upon  the  principle  of 
doing  justice  to  the  parties.  Smiih  v.  Brushy  11  Conn.,  369; 
•  Holahird  v.  Burr^  17  id.,  666 ;  Day  v.  Lockwoody  24  id.,  194-5. 

C.  B.  Andrews  and  L.  P.  Dean^  for  the  defendants. 

1.  The  account  of  a  testamentary  trustee  cannot  be  set- 
tled in  a  court  of  law;  and  sui'ely  not  in  an  action  brought  on 
a  bond.  All  matters  of  trust,  and  especially  testamentary 
trusts,  are  within  the  exclusive  jurisdiction  of  the  court  of 
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probate ;  and  more  particularly  is  this  true  of  the  stating  of 
trustee's  accounts.  Gen.  Statutes,  p.  867,  sees.  2  to  6.  If 
the  probate  court  does  not  liave  exclusive  jurisdiction  over 
these  matters,  then  they  fall  within  the  jurisdiction  of  a  court 
of  chancery.  Donalds  v.  Plumh^  8  Conn.,  455;  Parsons  v. 
Lyman^  32  id.,  566.  A  court  of  law  can  never  have  jurisdic- 
tion to  state  the  account  of  a  testamentary  trustee. 

2.  I'he  defendants  cannot  be  made  liable  on  this  bond 
until  Holcomb  has  been  found  in  default  by  the  probate  court. 
The  very  terms  of  the  condition  upon  which  the  bond  is  to  be 
held  good  are  that  Holcomb  shall  perform  his  duty  as  trustee 
under  the  will  of  Sally  Deming  "  according  to  law,  the  provi- 
sions of  said  will,  and  the  order  of  court.^^  It  is  admitted 
that  he  has  never  been  cited  into  the  court  of  probate. 
Clearly  then  he  has  never  failed  to  perform  any  order  of  that 
court.  A  suit  on  a  probate  bond  is  the  remedy  to  recover 
damage  for  some  official  misconduct  of  the  party  giving  the 
bond.  This  official  misconduct  must  be  established  by  the 
probate  records  themselves.  The  rule  in  all  analogous  cases 
shows  that  it  cannot  be  proved  aliunde.  Bacon  v.  Fairman^ 
6  Conn.,  128;  Edmond  v.  Canfield^  8  id.,  87;  Bailey  v. 
Strong  J  id.,  281 ;  Beach  v.  Norton^  9  id.,  196, 198 ;  Atwater  y. 
BameSy  21  id.,  242.  This  rule  ought  to  apply  with  all  rigor 
to  a  suit  on  this  bond,  where  the  sole  ground  of  liability  is 
the  disobedience  to  some  order  of  court.  Davenport  v.  Olmr- 
stead,  43  Conn.,  67. 

3.  The  plaintiff's  whole  case  must  fail  because  it  was  not 
brought  "with  the  consent  of  the  court  of  probate,  given 
upon  the  request  of  some  party  interested,"  as  required  by 
the  statute.  The  language  of  the  statute  is,  "No  action  shall 
be  brought  upon  a  probate  bond,  unless,  etc."  Gen.  Statutes, 
p.  400,  sec.  13.  This  is  an  express  inhibition  that  can  not  be 
waived . 

Carpenter,  J.  Tliis  is  an  action  on  a  probate  bond  condi- 
tioned that  the  defendant  Holcomb,  as  a  testamentary  trustee, 
should  faithfully  discharge  the  duties  of  the  trust,  alleging  a 
breach,  Ac.     The  facts  were  found  by  a  committee,  and  the 
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question  as  to  what  judgment  shall  be  rendered  upon  the  facts 
w  as  reserved  for  the  advice  of  this  court. 

1.  The  defendants  object  that  the  plaintiff  cannot  recover 
for  the  reason  that  the  action  was  brought  without  first 
obtaining  the  consent  of  the  court  of  probate,  given  upon  the 
written  application  of  the  party  interested-  This  is  required 
by  statute,  Revision  of  1875,  p.  400,  sec.  13.  By  the  margin 
it  would  seem  that  it  was  enacted  by  the  legislature  in  1874, 
but  we  are  unable  to  find  any  such  statute  in  the  session 
laws  of  that  year.  As  it  does  not  previously  appear  we  infer 
that  it  was  inserted  in  the  revision  by  the  revisors,  and 
became  law  only  by  force  of  the  act  adopting  the  revision. 
We  think  it  is  quite  clear  that  it  could  have  no  force  prior  to 
January  1st,  1875,  when  the  revised  statutes  took  effect. 
This  suit  was  brought  in  August,  1874,  and  was  well  brought 
as  the  law  then  stood. 

But  if  it  be  conceded  that  the  law  was  then  in  force,  we 
think  it  cannot  be  taken  advantage  of  at  this  stage  of  the 
cause.  It  should  have  been  pleaded  in  abatement.  Not  so 
pleading  it,  but  taking  the  chances  of  a  favorable  result  of  a 
trial  upon  the  merits,  the  defendants  waived  the  objection. 

2.  An  objection  is  made  to  the  admission  of  evidence  on 
the  ground  of  a  variance.  The  bond  described  in  the  declara- 
tion was  given  by  the  defendants  conditioned  that  the  defend- 
ant Holcomb,  trustee  under  the  last  will  and  testament  of 
Rally  Deming,  should  well  and  truly  execute  said  trust  accord- 
ing to  law,  &c.  Under  this  declaration  the  committee 
received  proof  that  the  defendants,  in  the  year  1868,  executed 
a  bond  to  the  judge  of  probate,  as  sureties  of  John  H.  Scott, 
trustee  under  said  will,  that  said  Scott  converted  the  trust 
fund  to  his  own  use,  that  he  died  April  30th,  1871,  insolvent, 
that  tire  amount  of  the  trust  fund  was  then  $1,921.23,  that 

be  defendant  Holcomb  was  subsequently  appointed  trustee 
and  presented  a  claim  against  the  estate  of  said  Scott  for  tlie 
amount  of  said  trust  fund  and  received  thereon  a  dividend 
amijunting  to  $134.48,  that  he  did  not  otherwise  receive  any 
of  the  trust  fund,  and  that  the  defendants  are  abundantly  able 
to  respond  to  the  obligation  imposed  upon  them  by  said  bond. 
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We  think  this  evidence  was  admissible  for  the  purpose  of 
proving  a  breach  of  the  bond  in  suit.  It  established  the  fact 
that  Holcomb  as  trustee  had  a  claim  against  himself  us  an 
individual  and  the  defendant  Herman,  and  that  both  himself 
and  Herman  were  able  to  pay  it.  That  it  was  his  duty  to 
collect  the  same  cannot  be  questioned.  It  was  not  necessary 
that  he  should  sue  himself  and  his  co-surety  and  obtain  judg- 
ment, nor  was  it  necessary  for  him  formally  to  set  apart  the 
money  or  other  property  as  the  trust  fund.  If  he  did  nothing 
of  the  kind  he  in  effect  assumed  the  liability  and  chargeu 
himself  with  the  annual  interest.  There  was  so  much  money 
due  on  Scott's  bond,  and  nothing  more  could  be  collected  of 
his  estate.  The  balance  was  collectible  of  the  sureties,  and 
a  reasonable  time  for  payment  had  elapsed.  As  one  of  the 
sureties  had  been  appointed  trustee  and  had  accepted  the  trust 
the  money  was  payable  from  him  as  an  individual  to  himself 
as  trustee.  Under  these  circumstances  it  will  be  considered 
and  treated  exactly  as  if  the  money  was  in  Holcomb's  hands 
as  trustee,  and  the  law  will  charge  him  with  the  interest 
accordingly.  Davenport  v.  Richards^  16  Conn.,  310,  is  a  case 
directly  in  point. 

3.  It  is  next  objected  that  the  defendant  Holcomb  has 
never  been  cited  to  render  an  account  to  the  court  of  probate, 
that  he  has  disobeyed  no  order  of  that  court,  and  that  the 
probate  records  do  not  show  any  official  misconduct ;  there- 
fore it  is  claimed  that  the  defendants  cannot  be  made  liable 
in  this  action. 

If  the  plaintiff  relied  upon  the  defendants'  failure  to  com- 
ply with  some  order  or  decree  of  the  court  of  probate  as  the 
breach  of  the  bond  for  which  he  claims  to  recover,  there 
might  be  sot^e  force  in  this  claim.  But  that  is  not  the  ground 
of  the  action.  It  will  be  noticed  that  the  condition  of  the 
bond  is  that  the  trustee  "  shall  well  and  truly  execute  saiC 
trust  according  to  law,  the  provisions  of  said  will,  and  orders 
of  court." 

Tlie  law  requires  him  to  render  to  the  court  of  probate  an 
annual  account.  This  he  has  not  done.  It  is  no  excuse* that 
the  court  has  not  directed  him  to  do  it.    No  order  of  the 
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court  requiring  him  to  perform  this  duty  is  necessary.  Tlie 
statute  itself  is  a  standing  order.  It  is  true  the  language  of 
the  act  as  it  now  stands  is  that  "courts  of  probate  shall 
require  all  guardians,  &c.,  to  render  an  account;"  but  that  is 
to  be  interpreted,  not  as  making  the  duty  of  the  trustee  con- 
tingent upon  a  prior  order  of  court,  but  as  requiring  the  court 
of  probate  to  enforce  this  duty  by  removal  if  need  be.  This 
is  obvious  from  the  fact  that  in  all  cases  where  the  estate  is 
more  than  five  hundred  dollars  the  duty  is  imperative  to  ren- 
der an  annual  account ;  when  it  is  less  an  account  is  to  be 
rendered  only  when  required  by  the  court  of  probate.  It  is 
further  apparent  from  the  language  of  the  act  as  originally 
passed  in  1853,  which  is  that  all  guardians,  trustees,  and  con- 
servators "shall  annually  render  their  respective  accounts, 
&c." 

The  will  of  Sally  Deming  requires  the  trustee  to  pay  over 
annually  to  Charles  D.  Deming  the  interest  and  avails  of  the 
trust  estate.  This  he  did  not  do,  and  this  is  the  principal 
breach  assigned.  This  duty  is  imposed  by  the  will.  An 
order  from  the  court  of  probate  directing  performance  will 
not  strengthen  the  duty  and  is  unnecessary.  Withholding  an 
order  or  even  prohibiting  performance  will  not  release  the 
obligation.  Moreover,  where  prior  orders  are  necessary,  as 
in  cases  of  distribution,  there  it  is  the  duty  of  the  executor, 
administrator  or  trustee,  as  the  case  may  be,  to  procure  such 
order.  His  failure  to  do  so  is  itself  a  breach,  and  will  not 
excuse  any  further  neglect  of  duty.  This  objection  to  the 
plaintiff's  recovery  therefore  ought  not  to  prevail. 

4.  The  next  and  last  objection  is,  that  the  court  of  probate 
has  sole  and  exclusive  jurisdiction  to  settle  the  trustee's 
account,  and  that  until  found  in  default  by  that  court  he  can- 
,  not  be  made  accountable  in  an  action  on  his  bond. 

This  objection  assumes  that  the  object  of  the  suit  is  to 
compel  the  trustee  to  state  his  account.  Tlie  defendants' 
counsel  in  their  brief  state  it  thus:  "Upon  the  trial  of  this 
case  the  plaintiff  sought,  not  to  make  the  defendants  liable 
for  any  ascertained  default,  but  to  state  the  trustee's  account." 
This  is  not  an  accurate  and  full  statement  of  the  object  of 
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this  suit.  It  is  true  the  omission  of  tlie  trustee  to  render  an 
account  of  his  doings  with  the  trust  estate,  is  alleged,  ififer- 
entially  at  least,  as  a  breach  of  the  bond ;  but  there  is  a  more 
important  breach  directly  and  explicitly  alleged,  and  that  is, 
his  neglect  to  pay  over  to  Charles  D.  Deming  the  interest  and 
avails  of  the  trust  property.  To  compel  such  payment  we 
regard  as  the  object  of  the  suit.  In  order  to  recover  the 
plaintiff  must  prove  the  bond,  the  breach,  and  the  damage. 
The  damage  is  proved  by  showing  the  amount  of  the  trust 
fund — it  being  the  same  as  money  in  this  case — and  the  law 
charges  him  with  the  interest.  Strictly  speaking  it  is  no  part 
of  the  plaintiff's  case  to  show  the  state  of  the  trustee's 
account.  If  the  trustee  desires  to  reduce  the  damages,  it  is 
incumbent  on  him  to  show  his  disbursements  and  the  value  of 
his  services.  If,  as  he  now  claims,  he  cannot  do  it  in  this 
action,  it  is  his  misfortune.  He,  and  not  the  plaintiff,  should 
suffer.  Had  h^  done  his  duty  and  rendered  his  account  the 
probate  records  would  have  shown  the  true  state  of  his 
account.  He  cannot  now  take  advantage  of  his  neglect  to  do 
so  and  set  it  up  as  a  defense  to  this  action. 

But  we  regard  the  matter  of  stating  an  account  as  a  mere 
incident,  and  that  it  is  competent  to  state  it  in  this  action,  so 
far  at  least  as  may  be  necessary  to  ascertain  the  just  amount 
of  damages.  The  cause  is  unquestionably  within  the  jurisdic- 
tion of  the  Superior  Court.  That  there  has  been  a  breach 
of  the  bond  cannot  now  be  denied.  It  would  be  almost  an 
absurdity  to  hold  that  the  court  cannot  lawfully  determine  the 
amount  of  damages.  There  may  l)e  cases  in  which  some 
finding  or  decree  of  the  court  of  probate  will  measure  the 
damages  to  be  recovered  in  the  Superior  Court  in  an  action 
on  the  probate  bond.  But  in  such  cases  generally,  if  not 
always,  it  will  be  found  that  the  probate  decree  is  essential  to 
establish  the  liability,  as  well  as  the  damages,  without  which 
there  is  no  breach ;  as  where  an  executor  or  administrator 
refuses  to  pay  over  a  distributory  share  of  an  estate,  or,  in 
the  case  of  insolvent  estates,  to  pay  the  amount  due  creditors. 

In  this  case  the  liability  is  susceptible  of  proof  without  an 
order  of  court.    The  liability  being  fixed  the  question  of 
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damages  alone  remains.  The  court  before  which  the  action 
is  pending  must  necessarily  have  the  power  to  determine  that 
question  unless  there  is  sometliing  in  the  nature  of  the  case 
or  in  the  provisions  of  the  statute  which  confers  jurisdiction 
of  that  question  upon  some  other  tribunal. 

There  is  no  inherent  difficulty  in  determining  it  before  the  ^ 
Superior  Court,  and  no  special  reason  why  it  should  be  done 
by  the  court  of  probate.  Tlie  argument  of  the  defendants 
assumes  that  testamentary  trustees  stand  upon  the  same  foot- 
ing with  executors  and  administrators.  Executors  and 
administrators  are  charged  with  the  duty  of  settling  estates, 
over  which  courts  of  probate  have  sole  and  exclusive  jurisdic- 
tion. It  is  important  that  the  probate  records  should  show 
all  the  proceedings  relating  to  such  settlements ;  hence  the 
propriety  and  necessity  of  requiring  administrators'  accounts 
to  be  settled  in  that  court.  But  with  testamentary  trustees  it 
is  different.  Ordinarily  they  take  the  trust  property  after  the 
estate  is  settled  and  distribution  or  a  partial  distribution  is 
made,  and  hold  it  for  the  purposes  of  the  trust.  These  trusts 
are  created  by  will,  and  the  relations  existing  between  the 
trustee  and  the  cestui  que  trust  are  not  essentially  different 
from  those  existing  in  cases  of  ordinary  common  law  trusts. 
Over  such  trusts  courts  of  probate  will  exercise  no  jurisdic- 
tion except  as  it  is  conferred  by  statute.  Cases  of  testament- 
ary trusts  probably  were  not  frequent  prior  to  1822,  as  we 
find  no  reference  to  them  in  the  statutes  before  that  year. 
Such  as  may  have  existed  were  doubtless  regulated  and  con- 
trolled by  the  General  Assembly,  or  by  courts  of  equity  after 
equity  powers  were  conferred  upon  the  courts  in  1778.  In 
1822  a  statute  was  passed  providing  that,  in  case  of  the  death 
or  incapacity  of  a  trustee  appointed  by  will,  or  of  his  refusal 
to  accept,  the  court  of  probate  "  shall  appoint  some  suitable 
person  or  persons  to  execute  said  trust  according  to  the  will, 
taking  from  them  good  and  sufficient  bonds  with  surety  con- 
ditioned for  a  faithful  performance  thereof."  Thus  the  law 
stood  until  1831,  when  courts  of  probate  were  authorized  to 
remove  trustees  for  cause ;  and  in  1882  an  act  was  passed 
regulating  proceedings  upon  the  resignation  of  trustees  and 
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providing  for  the  appointment  of  others  in  their  stead.  Tlie 
next  change  made  was  in  1853,  when  the  act  was  passed 
requiring  trustees,  conservators  and  guardians  to  render 
annual  accounts  to  the  court  of  probate. 

Under  the  statutes  in  force  prior  to  1853  it  will  hardly  be 
claimed  that  a  settlement  of  the  trustee's  account  in  the  court 
of  probate  was  essential  to  the  maintenance  of  an  action  on 
his  bond.  No  such  settlement  was  provided  for  by  statute, 
and-  probate  courts  had  no  such  power  unless  it  existed  previ- 
ous to  the  statutes.  That  it  did  not  previously  exist  is  appar- 
ent when  we  consider  that  it  is  essentially  an  exercise  of 
chancery  powers  and  glance  at  the  history  of  courts  and 
equity  and  probate  jurisdiction  in  this  state.  The  '* General 
Court"  had  sole  jurisdiction  of  equity  causes  until  1778, 
when  jurisdiction  was  conferred  upon  the  county  courts  in 
all  matters  not  exceeding  £200,  and  upon  the  Superior  Court 
in  all  matters  exceeding  £200  and  not  exceeding  £800, 
resei-ving  to  the  General  Court  jurisdiction  in  all  matters 
above  the  latter  sum.  Courts  of  probate,  as  separate  tribu- 
nals, were  first  constituted  in  the  year  1698.  In  the  early 
history  of  the  colony  the  ordinary  courts  of  justice — the 
"Particular  Court"  or  "Court  of  Magistrates,"  as  it  was 
sometimes  called,  entertained  jurisdiction  of  "Wills  and 
Inventories."  In  1666  counties  were  organized  and  probate 
jurisdiction  was  conferred  upon  the  county  courts.  Col. 
Jtecordsj  Vol.  2,  pages  34-89.  In  1698  the  judge  of  the 
county  court,  with  two  justices  of  the  quorum,  were  consti- 
tuted a  "court  for  the  probate  of  wills,  granting  administra- 
tion, and  appointing* and  allowing  of  guardians,  with  full 
power  to  act  in  all  matters  proper  for  a  prerogative  court." 
Col.  BecordSy  Vol.  4,  page  268.  In  1699  (same  volume,  p. 
807,)  courts  of  probate  were  authorized  to  call  administrators 
to  account  "  for  and  touching  the  goods  and  estate  of  such 
deceased  person."  In  1784  that  provision  was  extended  to 
executors,  and  has  remained  a  part  of  the  statute  laws  of  this 
state  until  this  day.    Revision  of  1875,  p.  393,  sec.  32. 

As  thus  constituted  courts  of  probate  were  courts  of  special 
and  limited  powers,  and  had  such  jurisdiction  only  as  was 
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expressly  conferred  by  statute.  If  an  express  statute  was 
required  to  authorize  them  to  call  executors  and  administra- 
tors to  account,  it  will  not  be  presumed  that  they  had  powers 
to  call  testamentary  trustees  to  account  in  the  absence  of  any 
such  statute.  If  equity  jurisdiction  was  so  sparingly  con- 
ferred, and  to  a  limited  extent  only,  upon  the  higher  courts, 
it  affords  strong  reasons  for  presuming  that  courts  of  probate 
did  not  exercise  such  jurisdiction  without  express  authority. 

It  follows  that  the  court  of  probate  had  not  jurisdiction  of 
the  settlement  of  Holcomb's  account  as  trustee  unless  such 
jurisdiction  was  conferred  by  the  act  of  1853.  That  act 
requires  all  guardians,  trustees  and  conservators  annually  to 
render  an  account  for  the  year  next  preceding,  embracing 
therein  an  inventory  or  schedule  of  the  estate  held  by  them, 
the  estimated  value  of  the  same,  the  amount  of  income,  inter- 
est, issues  and  profits  thereof  during  the  year,  and  the  amount 
paid  or  proposed  to  be  paid  for  the  support  of,  or  as  dividends 
to,  or  for  the  person  or  persons  for  whose  benefit  the  estate  is 
held.  Such  accounts  are  to  be  sworn  to,  and  a  neglect  or 
refusal  to  render  the  same  is  to  be  deemed  a  refusal  to  per- 
form the  duties  of  the  trust. 

It  will  be  noticed  that  the  language  of  this  act  refers  to  an 
annual  account  to  be  made  to  the  court  of  probate,  and  not 
to  a  final  settlement  with  the  person  or  persons  ultimately 
entitled  to  the  trust  fund  or  the  income  therefrom.  There  is 
no  provision  for  notice  to  other  parties  interested,  none  for 
enforcing  any  order  or  decree,  and  indeed  none  for  compelling 
any  account  to  be  rendered.  It  is  apparent  therefore  from 
what  the  act  says  and  from  what  it  omits  to  say,  that  the 
legislature  did  not  contemplate  by  the  account  required  a  final 
and  conclusive  determination  of  the  rights  of  the  parties. 

Suppose  the  trustee  had  rendered  his  account  and  had 
omitted  from  the  inventory  or  schedule  some  item  of  the  trust 
property,  or  had  neglected  to  charge  himself  with  some  por- 
tion of  the  income  received ;  the  acceptance  of  his  account  by 
the  court  would  be  no  defense  to  an  action  on  his  bond  to 
recover  the  value  of  the  propei-ty  so  omitted.  Tliat  was  held 
in  the  case  of  an  executor  even  after  there  had  been  a  final 
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settlement  of  his  administration  account.  Moore  t.  HolmeSy 
32  Conn.,  653.  Suppose  he  had  credited  himself  with  a  sum 
of  money  paid  to  the  person  entitled  to  the  income  which  in 
fact  was  never  paid.  For  the  same  reason  and  upon  the  same 
principle  he  would  still  be  liable  therefor  on  his  bond.  Sup- 
pose further  that  he  should  refuse  to  render  any  account; 
what  power  has  the  court  of  probate  except  to  declare  the 
trusteeship  vacant  and  appoint  another  in  his  place?  In  that 
event  what  remedy  has  the  cestui  que  trust,  if  the  theory  of 
the  defendants  is  correct,  that  his  account  can  only  be  settled 
in  the  court  of  probate? 

These  reasons  seem  to  us  sufficient  to  justify  the  conclusion 
that  the  accounts  required  by  the  act  of  1853  do  not  conclude 
the  parties,  and  that  there  is  little  or  no  room  for  inferring 
that  the  court  of  probate  has  power  to  settle  the  final  accounts, 
and  determine  conclusively  the  rights  of  trustees  and  parties 
interested  in  the  trust  estate.  The  Circuit  Couii;  of  the 
United  States,  in  this  district,  took  the  same  view  of  the 
statute  under  consideration.  Parsons  v.  Lymartj  32  Conn., 
666. 

It  is  competent  therefore  for  the  Superior  Court  to  deter- 
mine the  question  of  damages  in  this  action. 

We  see  no  reason  for  sanctioning  the  claim  of  the  plaintiff 
that  he  is  entitled  to  recover  the  interest  accruing  since  the 
commencement  of  this  suit,  as  this  is  not  a  final  settlement 
of  all  matters  between  the  parties. 

We  advise  the  Superior  Court  to  render  judgment  for  the 
plaintiff  for  the  amount  of  interest  due  at  the  time  this  suit 
was  commenced. 

In  this  opinion  the  other  judges  concurred. 
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SUPREME  C6URT  OF  ERRORS. 

NEW  HAVEN  COUNTY. 

JUNE  TERM,  1877. 

Present, 
Pabk,  0.  J.,  Carpenter,  Pardee  and  Orangbb,  Js. 


Jonathan  W.  Pond  vs.  Watts  Cooke  and  another. 

Where  property  haa  oncg  Y**^fr-<^  in  aaagsignee  or  receiver  by  the  law  of  the  gtate 
where  the  property  jft  «'»"«^«^<**^  thft  )^w  of  ftnothgr  state  will  not  divcBt  himTof— 
hij  r^gnt  to  itj  if  >^«* jh^'ilf^  *^^  ft  '"^^  g»ch  state  in  the  performance  of  hia 
duty. 

A  receiver  of  an  ingolvent  m^nnffy^flr^nff  ffnrpnrftdon  appointed  by  a  conrt  in 

New  Jersey  where  it  wh«  InpAtg^,  ^k  poaaeagjon  of  its  assets,  and  for  ^he_ 
purpose  of  completing  a  bridge  which  it  had  contracted  to  build  in  this  i 
purchased  iron  with  thefands  of  the  estate,  and  sent  it  ^  this  state.    Held— 
that  the  iron  was  not  open  to  attaclaynftnt  in  thJR  atAte  hy  ^  prcditor  leaidisg-. 
J>ere. 


And  hpM  tfhftt  ».  i^r^Y  ^^^S^  ft  receipt  for  the  property  to  ^^le  officer 
attached  it,  and  taking  it  in*^  ])ia  pnaaPMinn  qm<  neit.  jjflble  jg  nominal  dam- 
ayea  m  a  suit  ^rought  npon  the  receipt  after  a  demand  and  rftfyaal. "~ 

A  receiver  appointed  by  a  court  in  snch  a  case  stands  in  the  same  position  aaan 
assignee  or  tmstee  in  insolvency.  ""     ' 

Assumpsit  on  a  receipt  given  by  the  defendants  to  tlie 
plaintiff,  a  deputy  sheriff  of  the  county  of  New  Haven,  for 
certain  property  attached  by  him  in  a  suit  against  the  Watson 
Manufacturing  Company;  brought  to  the  Superior  Court. 
The  following  facta  were  agreed  upon. 

Tlie  Blake  Crusher  Company,  a  corporation  located  in  New 
Haven,  brought  a  suit  to  the  Court  of  Common  Pleas  for  New 
Haven  County,  at  its  October  term,  1876,  against  the  Watson 
Manufacturing  Company,  a  corporation  located  in  Paterson, 
in  the  state  of  New  Jersey,  and  William  G.  Watson,  of  said 
Paterson,  and  recovered  judgment  against  the  defendants  in 
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December  of  that  year.  When  the  suit  was  brought,  Pond, 
the  present  plaintiff,  being  the  officer  serving  the  writ,  attached 
as  the  property  of  the  Watson  Manufacturing  Company  and 
Watson,  or  one  of  them,  a  quantity  of  u-on  which  had  been 
brought  to  New  Haven  by  Watts  Cooke,  the  receiver  of  the 
company,  and  one  of  the  defendants,  for  the  purpose  of  build- 
ing a  bridge  over  the  West  River,  in  pursuance  of  a  contract 
then  existing  between  the  towns  of  New  Haven  and  Orange 
on  the  one  part,  and  the  Watson  Manufacturing  Company 
on  the  other. 

To  release  the  iron  from  the  attachment  tlie  receipt  in  suit 
was  executed  by  the  defendants  in  this  case  to  the  plaintiff  as 
the  officer  making  the  attachment. 

The  attached  propei-ty  was  used  subsequently  to  the  attacli- 
ment  in  the  construction  of  the  bridge  under  the  contract,  by 
Watts  Cooke,  as  receiver  of  the  company.  Tlie  payments 
provided  for  by  the  contract  were  all  made  as  provided  for,  to 
Watts  Cooke,  and  all  the  provisions  of  the  contract  on  one 
side  and  the  other  were  duly  complied  with.  The  proceed- 
ings appointing  Cooke  receiver,  and  fixing  his  power  by  the 
court  in  New  Jersey,  were  all  legal  under  the  laws  of  that 
state.  The  iron  was  purchased  by  him  as  receiver,  and  paid 
for  with  tlie  funds  of  the  estate  in  his  hands,  and  came  into 
this  state  marked  "Watts  Cooke,  Receiver,"  and  liad  this 
mark  on  it  when  attached. 

There  was  no  assignment  of  the  attached  property,  or  of 
any  other  property  of  the  Watson  Manufacturing  Company, 
or  of  William  G.  Watson,  for  the  benefit  of  creditors  or  other- 
wise ever  recorded  in  this  state,  nor  had  there  been  any  pro- 
ceedings under  the  insolvent  laws  of  this  state,  nor  in  bank- 
ruptcy, relating  to  tliem  or  either  of  them. 

The  only  issue  between  the  parties  is  whether  the  property 
80  attached  was  legally  liable  to  such  attachment. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

JT.  T.  Blake^  for  the  plaintiff. 

1.    The  making  of  the  receipt  and  the  refusal  to  deliver 
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pursuant  to  its  terms  being  admitted,  the  plaintiflF  is,  in  any 
event,  entitled  to  judgment  for  nominal  damages  and  costs. 
Sedgwick  on  Damages,  47,  53,  54;  Allen  v.  Woodford,  36 
Conn.,  143;  Nbrris  v.  Bridghamy  14  Maine,  429;  Moulton  v. 
Chapiuj  28  id.,  507;  Cooper  v.  Mowrey,  16  Mass.,  5,  9. 

2.  A  receiver  appointed  by  order  of  court  has  tlie  cuitody 
of  the  pi'operty  merely,  not  the  title.  High  on  Receivers, 
§§  1,  5;  Ellis  V.  Boston,  Hartford  ^  Erie  R.  R.  Co.,  107 
Mass.,  28.  The  receiver  has  not  only  no  personal  interest  in 
the  estate,  but  even  his  possession  is  only  the  possession  of  the 
court.  High  on  Receivers,  §  4  and  note ;  Beverly  v.  Brake, 
4  Gratt.,  211 ;  1  Story  Eq.  Jur.,  §  828.  The  estate  is  merely 
property  taken  out  of  the  possession  of  its  owner  by  the  local 
law  for  application  to  the  payment  of  the  owner's  debts ;  but 
even  while  it  thus  remains  subject  to  the  control  of  the  local 
law  the  oumershlp  is  unchanged.  It  is  like  property  held  by 
a  sheriff  under  attachment.     High  on  Receivers,  §  2. 

3.  When  the  property  in  question  was  removed  outside  of 
the  jurisdiction  of  the  local  law  into  Connecticut,  it  was  no 
longer  in  the  possession  of  the  New  Jersey  court,  and  being 
still  the  property  of  the  Watson  Manufacturing  Company, 
came  under  the  control  of  the  laws  of  Connecticut,  with 
respect  to  the  mode  of  its  application  for  the  payment  of 
debts.  High  on  Receivers,  §§  239,  240.  In  such  a  case  the 
debtor's  property  found  in  this  state  is  liable  to  attachment 
under  our  laws.  This  is  the  recognized  rule,  even  when  the 
attachment  is  made  subsequently  to  the  appointment  of  the 
receiver.  High  on  Receivers,  §  47  and  note;  Taylor  v. 
Columbian  Ins.  Co.,  14  Allen,  353;  Abraham  v.  Plestoro,  3 
Wend.,  650;  Hoyt  v.  Thompson's  Exr.,  19  N.  York,  224; 
Willitts  V.  WaiU,  25  id.,  577,  586;  Booth  v.  Clark,  17  How., 
331,  337;  Hunt  v.  Columbian  Ins.  Co.,  55  Maine,  298;  Story 
Confl.  Laws,  §  414;  2  Kent  Com.,  406;  Taylor  v.  Geary, 
Kirby,  313;  Upton  v.  Hubbard,  28  Conn.,  287. 

4.  Since  the  appointment  of  a  receiver  by  a  local  court 
does  not  change  the  title  of  the  property,  and  has  no  force 
outside  the  jurisdiction  of  the  court,  it  is  very  different  in  its 
effect  from  a  bon&  fide  assignment  of  the  debtor  transferring 
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the  title  for  a  valuable  consideration.  Such  an  assignment  to 
a  particular  creditor,  if  it  actvxdly  vested  the  title  in  the  state 
where  made,  would  be  held  good  hi  this  state.  High  on 
Receivers,  §  244;  Ballard  v.  Winter^  89  Conn.,  182;  Johnson 
V.  Hunt,  23  Wend.,  87,  94;  Hoyt  v.  Thompson's  JExr.,  19  N. 
York,  224;  Booth  v.  Clark,  17  How.,  331,  337.  But  an 
extra-territorial  assignment  in  tnist  for  the  benefit  of  all  the 
creditors,  though  good  in  the  state  where  made,  is  void  in  this 
state  unless  recorded  in  the  probate  office  of  the  district  where 
the  property  is  situated.  Gen.  Statutes,  tit.  18,  ch.  11,  part 
2,  sec.  1;  Richmondville  Manuf.  Co.  v.  Prall,  9  Conn.,  487. 
And  the  property  would  be  subject  to  attachment.  Id.,  494 ; 
Zipcey  V.  Thompson,  1  Gray,  243 ;  Fall  River  Co.  v.  Croade, 
15  Pick.,  11 ;  Weans  v.  Hapgood,  19  id.,  105.  The  real  ques- 
tion then  seems  to  be  whether  the  property  or  money  of  a 
New  Jersey  debtor  found  in  this  state  is  su\gect  to  the  laws  of 
this  state,  or  to  the  laws  of  New  Jersey,  as  respects  its  appli- 
cation in  this  state  to  the  payment  of  debts.  Our  law  pro- 
vides that  a  debtor's  property  in  Connecticut  shall  be  liable  to 
attachment,  unless  protected  by  some  special  provision  of 
statute.  Can  a  New  Jersey  receiver,  having  no  official 
authority  in  this  state,  not  amenable  to  any  of  our  courts,  or 
held  by  any  bonds  that  can  be  here  enforced,  set  aside  thai 
statute  liability  and  prevent  our  own  citizens  from  using  \hft 
courts  and  legal  proceedings  of  this  state  for  the  collection  of 
their  debts?  Booth  v.  Clarke,  17  How.,  331;  Runk  v.  a». 
John,  29  Barb.,  585;  High  on  Receivers,  §  241  and  note. 

S.  L.  Bronson,  contra. 

1.  At  the  time  of  the  appointment  of  the  receiver,  the 
corporation,  its  assets,  and  the  receiver  himself  were  all  in 
the  state  of  New  Jersey,  and  the  receiver  took  immediate 
possession  of  the  property  and  it  remained  in  his  possession  ' 
until  the  attachment.  We  say,  then,  the  lex  rei  sitae  ought  to 
prevail.  Tlie  distinctions  existing  in  our  American  law 
between  the  law  of  domicil  and  that  of  rei  sitae,  can  have  no 
application  here,  as  the  property  was  in  New  Jersey  at  the 
time  of  the  appointment  of  the  receiver.    Wheaton's  Conflict 
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of  Laws,  §  334  to  §  392,  and  §  844,  with  cases  cited.  3  Par- 
sons  on  Contracts,  455,  with  cases  tliere  cited;  Wales  v. 
Alden,  22  Pick.,  245;  MayY.  Wannem^cher,  111  Mass.,  202; 
Wood  V.  Parsons^  27  Mich.,  169 ;  Kelly  v.  Crapo^  45  N.  York, 
86;  S.  C,  16  Wall.,  610;  Mead  v.  Dayton,  28  Conn.,  33; 
Upton  V.  Hublard,  id.,  274;  KozUr  v.  Merritt,  32  id.,  246; 
Clark  V.  Conn.  Peat  Co.,  85  id.,  303. 

2.  The  fact  that  the  attachment  was  invalid  against  the 
receiver,  is  a  full  defence  to  this  action.  The  property  was 
delivered  up  by  the  receiptors  to  the  true  owner,  "Watts 
Cooke,  Beceiver."  That  true  owner  was  a  third  party,  and 
not  one  of  the  receiptors.  No  reason  can  be  given  in  this 
case  why  the  receiptor  should  be  estopped.  The  officer 
attached  the  iron  marked  "Watts  Cooke,  Beceiver,"  and  knew 
therefore  of  his  claim  upon  it  in  that  capacity. 

Park,  0.  J.  Tlie  defendant  was  appointed  a  receiver  of 
the  insolvent  Watson  Manufacturing  Company  by  the  court 
in  the  state  of  New  Jersey  where  the  company  was  incorpo- 
rated and  its  assets  were  located.  The  defendant  under  his 
appointment  took  possession  of  the  property  and  assets  of  the 
company,  and  as  receiver  purchased  the  iron  in  question  in 
this  case,  and  had  it  prepared  for  the  construction  of  a  bridge 
between  the  towns  of  New  Haven  and  Orange  in  this  state. 
The  iron  was  thus  prepared  in  the  state  of  New  Jersey, 
whence  he  had  it  shipped  to  New  Haven  to  his  address  as 
receiver.  Tlie  Watson  Manufacturing  Company  had  previ- 
ously made  a  contract  with  the  towns  of  New  Haven  and 
Orange  for  the  construction  of  the  bridge,  and  what  the 
defendant  did  was  done  to  carry  out  and  complete  the  contract, 
for  the  benefit  of  the  creditors  of  the  company. 
I  Thus  it  appears  that  the  property  was  in  the  possession  of 
the  defendant  as  receiver  when  it  came  into  this  state.  He 
was  invested  with  it,  and  was  legitimately  performing  the 
duties  of  his  appointment  in  completing  the  contract  by  its 
use  when  it  was  attached  by  the  plaintiff.  In  these  circum- 
stances comity  among  the  states  requires  that  the  case  should 
be  regarded  by  our  courts  precisely  as  it  would  have  been  by 
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the  courts  of  Now  Jersey  if  the  controversy  had  arisen  there,  f 
In  the  case  of  Wales  v.  Alden^  22  Pick.,  246,  an  inhabitant 
of  Boston  being  in  New  York,  an  assignment  of  goods  and 
choses  in  action  was  made  to  him  in  trust  for  the  benefit  of 
the  creditors  of  the  assignors,  who  were  inhabitants  of  New 
York.  The  trustee  took  possession  of  tlie  property  in  New 
York,  but  did  not  remove  it  out  of  the  state.  On  his  return 
to  Boston  he  was  served  with  process  of  garnishment  by  a 
creditor  of  the  assignors  living  in  Massachusetts.  The  claim 
of  the  creditor  was  based  upon  the  assignment  in  New  York. 
He  insisted  that  by  the  maxim  of  law  personal  property  fol- 
lows the  person,  and  that  consequently  the  property  assigned 
was  with  the  trustee  in  Massachusetts ;  and  tl^at  inasmuch  as 
the  assignment  was  made  under  the  laws  of  New  York,  which 
had  no  effect  in  Massachusetts,  he  had  obtained  the  prior  right 
by  his  attachment.  The  court,  in  commenting  upon  this 
claim  of  the  creditor,  said — ^^  The  tinistee  took  the  goods  for  a 
lawful  purpose,  and  by  a  title  indefeasible  where  the  transac- 
tion took  place,  and  under  the  laws  of  New  York,  to  which 
he  was  amenable.  He  was  bound,  as  well  in  conscience  as  by 
law,  to  execute  the  trust  according  to  the  terms  of  the  con- 
veyance under  which  he  took  the  property.  His  coming  into 
this  commonwealth  ought  not  to  defeat  such  a  conveyance, 
and  discharge  him  from  his  legal  and  conscientious  obliga- 
tions, even  though  it  should  be  held  that,  if  such  an  assign- 
ment had  been  made  here,  it  could  not  hold  against  attaching 
creditors."  In  the  case  of  Clark  v.  The  Connecticut  Peat 
Company^  35  Conn.,  803,  a  debt  was  attached  in  this  state 
which  was  owed  to  creditors  in  Massachusetts,  but  which  had 
previously  been  assigned  in  that  state  to  a  party  residing 
there,  and  it  was  held  that  the  assignment,  being  good  by  the 
law  of  Massachusetts,  was  good  against  the  attaching  creditor. 
Judge  HiNMAN,  in  giving  the  opinion  of  the  court,  said — ^"  If 
by  the  law  of  Massachusetts  the  plaintiff  acquired  a  valid 
title  as  assignee  of  this  debt  by  the  assignment  before  the 
attachment  here,  how  can  that  attachment  in  any  way  affect 
that  title  ?  When  a  legal  title  is  once  vested  by  a  sale  valid 
in  the  place  where  made,  its  validity  should  be  recognized 
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everywhere."     See  also  Mead  v.  Dayton^  28  Conn.,  33,  and 
KoBter  V.  Merrittj  32  Conn.,  246. 

But  it  is  said  tliat  in  the  case  at  bar  the  receiver  was 
appointed  by  the  court  in  New  Jersey,  in  conformity  with  the 
local  law  of  the  state,  which  had  no  authority  beyond  the 
limits  of  the  state,  and  that  consequently  when  the  property 
came  here  it  came  free  from  all  the  right  and  title  which  the 
receiver  had  to  it  while  it  remained  in  the  state  of  New  Jer- 
sey. There  would  be  force  in  this  claim  if  the  property  was 
here  when  the  receiver  was  appointed  in  New  Jersey,  and  the 
receiver  had  never  taken  possession  of  it  previous  to  the 
attachment  by  the  plaintiff.  In  that  case  the  local  law  of 
New  Jersey  could  not  vest  property  in  the  receiver  which  was 
located  here.  Upton  v.  Huhhard^  28  Conn.,  274  ;  Paine  v. 
Lester,  44  Conn.,  196 ;  Tat/lor  v.  Columbian  Ins.  Co.,  14 
Allen,  853;  Willitts  v.  Waite^  25  New  York,  577.  And 
many  other  cases  might  be  cited  to  the  same  effect.  But 
when  property  has  once  vested  in  a  trustee,  assignee,  or 
receiver,  by  the  law  of  the  state  where  the  property  is  situ- 
ated, it  makes  no  difference  wliether  it  is  done  under  the  local 
law  of  the  state  or  under  the  common  law.  The  law  of 
another  state  will  not  divest  the  trustee,  assignee  or  receiver 
of  his  right  to  the  property,  should  he  take  it  into  such  state 
in  the  performance  of  his  duty.  The  courts  of  such  state 
will  inquire  whether  he  has  such  right  to  the  property  when 
it  comes  into  the  state  as  between  himself  and  their  own  citi- 
zens, but  when  the  fact  that  he  has  such  right  is  ascertained 
they  will  not  regard  it  as  important  by  what  mode  the  right 
was  acquired.  In  the  case  of  Crapo  v.  Kelly,  16  Wallace, 
QIO,  where  personal  property  located  in  Massachusetts  was 
transferred  to  an  assignee  by  proceedings  in  insolvency  under 
,  the  local  laws  of  that  state,  and  the  property  afterwards  being 
in  New  York  was  attached  by  a  creditor  of  the  insolvent 
reaiding  there,  it  was  held  that  the  assignee  had  the  prior 
right  to  the  property.  The  case  had  been  previously  decided 
by  the  Court  of  Appeals  in  the  state  of  New  York.  45  New 
York,  86.  Although  the  court  came  to  a  different  result  from 
the  decision  in  Wallace,  still  the  two  courts  harmonized,  so 
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far  as  the  law  under  consideration  is  concerned.  The  only 
difference  between  that  case  and  the  one  at  bar  consists  in  the 
fact  that  an  assignee  was  appointed  in  that  case  and  a 
receiver  in  this.  The  case  cited  from  the  22  Pickering 
scarcely  differs  from  the  present  in  any  other  respect.  The 
court  would  not  allow  the  fiction  of  law,  everywhere  estab- 
lished, and  in  no  state  more  than  in  Massachusetts,  that  per- 
sonal property  follows  the  persDn,  to  give  a  preference  to  the 
attaching  creditor.  But  the  object  to  be  accomplished  by  the 
appointment  of  an  assignee  in  those  cases,  and  a  receiver  in 
this,  was  the  same.  Each  was  appointed  to  settle  the  estate 
and  divide  the  property  among  the  creditors  of  the  insolvent. 
Calling  the  administrator  of  the  estate  in  such  cases  by  differ- 
ent names  does  not  alter  his  character  or  the  nature  of  his 
duties.  A  receiver,  appointed  under  the  statute  of  New  York 
directing  proceedings  against  insolvent  corporations^  is  a 
standing  assignee,  vested  with  nearly  all  the  powers  and 
authority  of  the  assignee  of  an  insolvent  debtor.  4  Paige, 
224.  One  of  the  modes  in  the  state  of  New  Jersey  to  settle 
the  insolvent  estate  of  a  corporation,  under  their  statute,  is 
by  the  appointment  of  a  receiver.  And  whether  the  title  to 
the  property  in  such  case  passes  to  the  receiver,  or  remains 
technically  with  the  corporation,  is  a  matter  of  no  import- 
ance, so  long  as  the  property  is  taken  from  the  corporation, 
and  placed  in  the  hands  of  the  receiver,  with  full  power, 
under  the  direction  of  the  court,  to  settle  the  estate  of  the 
corporation.  The  plaintiff  refers  us  to  High  on  Receivers, 
and  insists  that  a  receiver  has  only  the  custody  of  the  prop- 
erty committed  to  his  keeping.  But  the  author,  in  the  refer- 
ences cited,  is  merely  treating  of  receivers  appointed  pen- 
dente litej  under  the  ordinary  powers  of  a  court  of  chancery. 
Such  references  throw  no  light  upon  the  pending  question. 

The  statute  of  New  Jersey  under  which  this  receiver  was 
appointed  authorizes  proceedings  against  insolvent  corpora- 
tions, like  the  Watson  Manufacturing  Company,  to  settle  their 
estates  by  dividing  their  property  among  their  creditors  in  a 
similar  manner  to  other  insolvent  statutes  in  other  states 
where  trustees  are  appointed.     Obviously,  in  the  state  of  New 
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I  Jersey  the  property  in  question  could  not  have  been  taken 
from  the  receiver  by  a  creditor  of  the  corporation;  and  we 
think  it  sliould  not  be  done  here.  We  think  the  case  should 
be  treated  here  precisely  as  it  would  have  been  by  the  courts 
of  New  Jersey  if  tlie  controversy  had  arisen  there. 

The  only  remaining  question  to  be  considered  is,  whether 
the  defendants  have  made  full  defence  in  the  pending  case. 
We  think  the  cases  of  Clark  v.  Gaylord,  24  Conn.,  484,  litch 
V.  Chapman^  28  Conn.,  267,  and  Dayton  v.  Merritt^  83  Conn., 
184,  are  decisive  of  this  question  in  favor  of  the  defend'antSji 
and  further  comment  in  regard  to  it  is  unnecessary. 

We  advise  judgment  in  favor  of  the  defendants. 

In  this  opinion  the  other  judges  concurred. 


State  ex  rel.  Linus  Birdset  and  another  vs.  Marcus  E, 
Baldwin  and  another. 

It  is  provided  hj  sec  1,  ch.  2,  tit.  3,  of  the  General  Statutes  of  1875,  that  coantj 
commissioners  shaU  be  appointed  by  the  General  Assembly  for  New  Haven 
Connty,  their  powers  and  duties  and  terms  of  office  being  fixed  by  later  sec- 
tions of  the  same  chapter.  In  1877  the  legislature  passed  an  act  as  follows: — 
"Sec.  I.  So  much  of  sec.  1,  ch.  2,  tit.  3,  of  the  Gen.  Statutes  as  provides  that 
county  commissioners  shall  be  appointed  for  New  Haven  County  is  hereby 
repealed,  and  the  board  of  county  commissioners  of  New  Haven  County  is 
hereby  abolished.  Sec  2.  A  board  of  commissioners  for  New  Haven  County 
is  hereby  created,  to  be  appointed  by  the  General  Assembly,  and  said  board 
shall  perform  in  and  for  New  Haven  County  all  the  dnties  and  have  all  the 
powers  provided  by  chap.  2,  tit.  3,  of  the  General  Statutes  for  county  commis- 
sioners." Later  sections  made  the  same  provisions  as  the  former  law  with 
reirard  to  their  number  and  terms  of  office,  and  the  act  was  made  to  take  effect 
on  its  passage.  Held  that  the  instantaneous  re-enactment  by  the  second  section 
of  the  same  act  that  was  repealed  by  the  first,  rendered  the  repeal  inoperative 
and  left  the  former  law  in  force,  and  that  the  commissioners  appointed  under 
the  old  law  and  whose  terms  had  not  expired  remained  in  office. 

The  legislature  has  power  to  repeal  a  statute  under  which  an  incumbent  of  an 
office  has  been  appointed  to  and  holds  the  office  for  a  term  not  yet  expired; 
and  the  office  expires  with  the  repeal  of  the  statute. 
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Information  in  the  nature  of  a  writ  of  quo  warranto;  filed 
by  the  Attorney  for  the  State  in  the  Superior  Court  for  New- 
Haven  County  at  its  January  term,  1877. 

The  information  alleged  that  the  relators,  Linus  Birdsey 
and  Jolin  W.  Lake,  were  duly  appointed  by  the  General 
Assembly  county  commissioners  for  New  Haven  County,  the 
former  at  the  May  session  in  the  year  1875  and  the  latter  at 
at  the  May  session  in  the  year  1876,  each  for  three  years  from 
the  4th  day  of  July  following  his  appointment,  which  terms 
were  unexpired ;  and  that  each  of  the  relators  had  entered 
.  upon  and  been  in  the  exercise  of  said  office,  and  that  neither 
liad  resigned,  or  been  removed  from  the  same.  The  informa- 
tion then  alleged  that  the  defendants,  Marcus  E.  Baldwin  and 
Henry  Whipple,  had  without  authority  and  unlawfully  taken 
possession  of  all  the  books  and  other  property  pertaining  to 
said  office  and  had  usurped  said  office  and  without  law  or  right 
had  assumed  to  have  the  powers  and  discharge  the  duties  of 
the  same. 

The  defendants  in  their  plea  averred  that  the  statute  under 
which  the  relators  had  been  appointed  was  repealed  by  the 
General  Assembly  at  its  January  session  in  the  year  1877, 
and  the  then  existing  office  of  county  commissioner  for  New 
Haven  County  abolished ;  and  that  the  General  Assembly  at 
the  same  session  and  by  another  section  of  the  same  act 
established  the  present  office  of  commissioners  for  New  Haven 
County,  and  appointed  the  defendants  as  two  of  the  persons 
to  hold  said  office,  with  one  John  W.  Bassett  who  was  at  the 
time  of  said  repeal  a  commissioner  under  the  former  law,  and 
that  they  were  fully  entitled  to  said  office,  and  had  of  right 
assumed  to  exercise  its  powers  and  perform  its  duties  and 
had  lawfully  taken  possession  of  the  property  pertaining  to 
the  same. 

To  this  plea  the  Attorney  for  the  State  demurred,  and  the 
case  was  reserved  upon  the  demurrer  for  the  advice  of  this 
court. 

The  act,  which  was  entitled  "An  Act  relating  to  County 
Commissioners,"  is  as  follows: — 

^^  Section  1..  So  much  of  section  one,  chapter  two,  title 
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three,  of  the  General  Statutes  of  1875,  as  provides  that 
county  commissioners  shall  be  appointed  for  New  Haven 
County,  is  hereby  repealed,  and  tlie  board  of  county  commis- 
sioners of  New  Haven  County  is  hereby  abolished. 

^'Section  2.  A  board  of  commissioners  for  New  Haven 
County  is  hereby  created,  to  be  appointed  by  the  General 
Assembly,  and  said  board  shall  perform  in  and  for  New  Haven 
County  all  the  duties  and  have  all  the  powers  provided  by 
chapter  t\ro,  title  three,  of  the  General  Statutes,  for  county 
commissioners. 

^^  Section  3.  The  General  Assembly  shall  appoint  three 
persons  to  be  the  board  of  commissioners  for  New  Haven 
County,  who  shall  hold  their  offices  from  the  date  of  their 
appointment  until  July  1st,  1877. 

"  Section  4.  The  General  Assembly  shall  appoint  one  com- 
missioner for  New  Haven  County,  who  shall  hold  his  office 
for  one  year  from  July  1st,  1877,  one  commissioner  who  shall 
hold  his  office  for  two  years  from  July  1st,  1877,  and  one 
commissioner  who  shall  hold  his  office  for  three  years  from 
July  1st,  1877;  and  the  General  Assembly  shall  hereafter 
appoint  annually  one  commissioner  for  New  Haven  County, 
who  shall  hold  his  office  for  three  years  from  the  next  suc- 
ceeding July  1st. 

^^  Section  6.  The  Governor  may  fill  any  vacancy  arising  in 
the  board  of  commissioners  for  New  Haven  County,  during 
tlie  recess  of  the  General  Assembly,  until  its  next  session. 

"  Section  6.    This  act  shall  take  effect  from  its  passage." 

(?.  iT.  Watrons  and  iJ.  Sicksj  in  support  of  the  demurrer. 

1.  The  legislature  in  removing  the  relators  usurped  the 
powers  of  the  judicial  department  of  the  government.  It  is 
admitted  on  the  part  of  the  defendants  that  the  whole  object 
of  the  action  of  the  legislature  was  to  remove  from  office  the 
persons  tlien  in  office  as  commissioners  of  New  Haven  County 
under  the  statute  as  it  then  stood,  and  whose  terms  had  not 
expired.  The  journals  of  the  two  houses  show  that  the  act 
was  passed  upon  a  petition  asking  for  the  removal  of  tliese 
commissioners  {Mid  upon  the  report  of  the  committee  thereon. 
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The  legislature  can  remove  the  officer  only  by  abolishing  the 
office.  Here  they  attempt  to  remove  the  officer  without  abol- 
ishing the  office.  The  legislature  has  a  right  to  repeal  the 
law,  as  they  are  the  judges  whetlier  a  law  is  necessary,  and 
if  the  law  falls  the  office  falls  with  it ;  but  it  is  an  absurd 
claim  that,  while  the  law  never  ceases  to  exist,  the  officer  is 
dropped  out  by  this  trick  in  legislation.  ''The  right  to 
remove  a  public  officer  for  misbehavior  in  office  does  not 
appertain  to  the  executive;  but  such  is  a  judicial  act  and 
belongs  to  a  court."  McCrary's  Am.  Law  of  Elections, 
§§  256,  258.  "Every  proceeding  to  remove  an  officer  for 
official  misconduct  or  neglect  is  essentially  and  thoroughly  a 
judicial  proceeding,  and  has,  consequently,  and  with  the 
utmost  propriety,  been  confided  to  that  branch  of  the  state 
government,  nor  in  the  frame  of  the  state  constitution  is  there 
wanting  an  organ  appropriate  to  the  exercise  of  this  jurisdic- 
tion. I  think  tlie  authority  in  question  is  vested  in  the  court 
for  the  trial  of  impeachments."  State  v.  Pritchardj  86  N. 
Jersey  Law  R.,  101.  "We  do  not  doubt  that  every  proceed- 
ing for  the  removal  of  an  officer  for  cause,  that  is  for  official 
misbehavior,  is  essentially  an  exercise  of  the  judicial  power 
of  the  commonwealth,  and  would  therefore  refer  itself  to  the 
judicial  department  of  the  government,  if  not  otherwise  dis- 
posed of  by  the  constitution  qv  the  laws."  Page  v.  Hardin^ 
.8  B.  Monr.,  G72. 

2.  An  officer  has  a  right  to  hold  his  office  for  the  term  of 
his  appointment,  provided  the  law  under  which  he  holds  has 
not  been  repealed,  or  he  has  not  been  legally  removed,  and 
that  right  constitutes  a  species  of  property.  That  an  office 
is  a  species  of  property  has  been  repeatedly  decided  in  this 
comitry.  "The  legal  effect  of  the  appointment  was  to  give 
the  office  to  the  applicant,  and  he  became  entitled  to  it  as  a 
vested  right,  for  the  term  of  three  years,  from  which  he  could 
be  only  removed  in  tlie  manner  prescribed  by  law,  and  of 
which  the  legislature  had  no  power  to  deprive  him."  Gotten 
V.  Ellis,  7  N.  Car.,  548.  "There  can  be  as  little  doubt  that 
the  act  of  declaring  that  the  office  involved  in  this  case  has 
.been  forfeited,  was  a  judicial  decision.    It  had  all  the  essen- 
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tial  elements  of  such  adjudication.  It  was  a  determination 
of  the  fact  as  well  as  the  law,  and  comprised  at  once  the 
functions  of  the  jury  and  the  judge,  and  it  related  to  a  right 
of  property."  State  v.  Pritchardy  supra.  "An  ofBce  is  as 
much  a  species  of  property  as  anything  which  is  capable  of 
being  held  or  owned.  An  oflSce  being  a  species  of  property, . 
it  is  evident  that  conflicting  claims  to  the  right  to  hold  it 
must  be  decided  in  the  same  constitutional  manner  as  all 
other  claims  respecting  property."  Wammack  v.  Rollowayy 
2  Ala.  N.  S.,  34.  "That  an  office  is  the  subject  of  property 
thus  explained,  is  well  understood  by  every  one,  as  well  as 
distinctly  stated  from  the  earliest  times  in  the  law  books. 
A  public  office  is  the  subject  of  property  as  every  other  thing 
corporeal  or  incorporeal  from  which  a  person  can  earn  a  live- 
lihood and  make  gain.  We  cannot  doubt  that  in  law  an  office 
is  deemed  the  subject  of  property,  and  yaluable  property  to 
tlie  officer."  Hoke  v.  Senderson^  4  Dev.,  21.  Unless  the 
courts  recognize  a  property  in  an  office  the  legislature  may  at 
any  time  remove  any  incumbent  and  substitute  another  witli- 
out  any  change  of  the  law.  No  legislature  since  the  adoption 
of  our  constitution  has  ever  assumed  such  power.  An  office, 
like  any  other  property,  can  be  taken  away  only  by  one  pro- 
cess of  law.  Due  process  means  that  charges  shall  be  pre- 
ferred, witnesses  heard,  and  a  judgment  rendered.  Tat/lor  v. 
Porter,  4  Hill,  147.  The  constitutional  mode  for  removing  a 
public  officer  is  by  impeachment,  and  by  that  only.  Constitu- 
tion of  Conn.,  art.  9,  sec.  8;  State  v.  Pritchardy  supra;  State 
V.  WUtZy  11  Louis.  Ann.  R.,  441,  443.  Any  ingenious  mode 
of  evading  the  constitutional  mode  of  removing  a  public  officer 
will  not  be  countenanced  by  the  courts.  "  To  do  indirectly, 
in  the  abused  exercise  of  an  acknowledged  power,  not  given 
for  but  perverted  to  tliat  purpose,  that  which  is  expressly 
forbidden  to  be  done  directly,  is  a  gross  and  wicked  infraction 
of  the  constitution,  and  the  more  so  because  the  means 
resorted  to  deprive  the  injured  person,  and  are  designed  to 
deprive  him  of  all  redress,  by  preventing  the  question  becom- 
ing the  subject  of  judicial  cognizance."  Ruffin,  C.  J.,  in  Hoke 
T.  Hendersofiy  4  Dev.,  27.     "  The  legislature  may  create  an 
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office  for  the  public  good,  or  it  may  repeal  the  office  for  the 
general  welfare.  But  so  long  as  it  lets  the  office  exist,  its 
incontestable  judgment  stands  that  it  is  for  the  public  good, 
and  the  incumbent  has  a  vested  legal  interest  in  the  term, 
which  the  legislature  cannot  touch  by  any  mere  experimental 
legislation,  however  ingenious  may  be  the  pretext,  or  how- 
ever much  it  may  urge  the  popular  demand."  Standeford  v. 
Wingate,  2  Duvall,  466. 

3.  But  aside  from  any  constitutional  question,  this  act  is 
wholly  inoperative  as  a  piece  of  ordinary  legislation.  It 
really  means  nothing.  The  first  section  repeals,  and  the  sec* 
ond  section  restores.  There  is  no  time  when  the  office  'oi 
county  commissioner  .ceased  to  exist.  It  is  the  same  as  if  no 
law  had  been  passed.  It  has  been  so  decided  in  several  sim^ 
ilar  cases.  "  In  our  judgment  it  is  clear  that  the  efiect  of  thiH 
repeal  and  re-enactment  was  to  continue  the  uninterrupted 
operation  of  the  statute.  There  is  no  change  in  the  law,  and  the 
re-enactment  of  the  new  is  simultaneous  with  the  repeal  of  the 
old  provisions.  It  was  said  in  the  argument  that  there  was 
an  instant  of  time  between  the  taking  effect  of  the  new  stat- 
ute and  the  expiration  of  the  old,  but  it  is  difficult  to  perceive 
by  what  process  such  instant  of  time  could  be  estimated. 
The  new  statute  took  effect  at  the  same  instant  with  the 
repealing  statute.  When  the  legislature  re-enacted  the  same 
provision,  and  provided  for  its  taking  effect  at  the  same  time 
with  the  repealing  of  the  old  statute,  it  is  clear  that  they 
intended  to  continue  such  provision^  in  force  without  inter- 
ruption.'' Fidlerton  v.  Springs  8  Wis.,  667.  "The  repeal  of 
an  act  by  virtue  of  which  suits  have  been  brought,  and  are 
pending  at  the  time  of  the  repeal,  does  not  affect  suits  where 
the  same  act  which  makes  the  repeal  contains  a  substantial 
re-enactment  of  the  provisions  under  which  the  suits  were 
brought."    McMullen  v.  Gueit,  6  Tex.,  275. 

J.  W.  Ailing  and  iT.  Stoddard^  contra. 
1.     The  legislature  had  full  power  to  legislate  the  relators 
out  of  office.    1  Dillon  Mun.  Corp.,  §§  39,  168;  Cooley's 
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Const.  Lim.,  276;  Starr  v.  Pease j  8  Conn.,  547;  Pratt  x. 
Allen,  13  id.,  119;  Taft  v.  Adams,  3  Gray,  126;  Opinion  of 
the  Judges,  117  Mass.,  603;  Connor  v.  Mayor,  ^c.  of  New 
York,  5  N:  York,  296 ;  Butler  v.  Pennsylvania,  10  How.,  402 ; 
Beebe  v,  Robinson,  52  Ala.,  66;  Ex  parte  Lambert,  id.,  79; 
Denver  v.  Hobart,  10  Nev.,  28 ;  County  Commissio7iers  v.  Jones, 
18  Minn.,  199;  State  v.  Douglass,  26  Wis.,  428;  Attorney 
General  v.  Squires,  14  Cal.,  12;  Jw  re  Bidger,  45  id.,  553. 
And  the  legislature  of  course  had  the  power,  having  legislated 
the  relators  out  of  office,  to  appoint  other  suitable  persons  to 
act  as  commissioners  of  New  Haven  County,  with  all  the 
powers  incident  to  that  office. 

2.  But  the  relators  say  that  the  defendants  have  not  been 
clothed  with  dl  the  powers  of  county  commissioners  for  New 
Haven  County,  because  their  powers  and  duties  are  limited  to 
those  specified  in  "chapter  two,  title  three,"  of  the  General 
Statutes,  while  other  statutes  give  county  commissioners 
othor  and  important  powers  and  duties.  But  does  the  refer- 
ence to  "chapter  two,  title  three,"  of  the  General  Statutes 
limit  the  powers  and  duties  of  the  commissioners  for  New 
Haven  County  to  such  as  are  defined  in  that  chapter  and 
title? '  It  is  agreed  on  both  sides  that  the  legislature  did  not 
intend  to  deprive  New  Haven  County  of  suitable  and  proper 
commissioners,  to  transact  the  business  proper  to  be  transacted 
by  county  commissioners.  The  powers  and  duties  of  county 
commissioners  are  too  important  to  permit  a  suspicion  that 
the  legislature  intended  any  such  result.  The  General 
Assembly  also  in  1877  passed  many  acts  relating  to  county 
commissioners,  on  the  theory  that  that  office  existed  unifortaly 
throughout  the  state.  The  act  further  provides  in  sections 
three  and  four  for  commissioners  for  this  county  for  periods 
of  one,  two  and  three  years  from  July  1,  1877,  showing  that 
the  legislature  intended  to  enact  a  permanent  law  on  this 
subject.  Nothing  in  the  act  in  terms  limits  the  powers  of  the 
commissioners  for  New  Haven  County,  to  "chapter  two,  title 
three,"  of  the  General  Statutes.  This  act  does  not  say  that 
the  commissioner  shall  have  only  those  powers.  No  reason 
can  be  imagined  or  conceived  why  the  powers  of  the  commis- 
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sioners  should  be  confined  to  "chapter  two,  title  three."  So 
we  do  not  put  forward  a  construction  that  is  hostile  to  the 
language  of  the  statute.  All  other  maxims  of  construction 
are  subordinate,  and  yield  to  the  leading  principle  that  the 
intent  of  the  legislature  governs  the  construction  of  the  lan- 
guage used  in  its  acts.  Where  it  is  plainly  perceivable  that 
a  particular  intention,  though  not  precisely  expressed,  must 
have  been  in  the  mind  of  the  legislature,  that  intention  will 
be  carried  out  and  made  to  control  the  strict  letter,  although 
such  construction  may  seem  contrary  to  the  ordinary  meanuig 
of  the  letter  of  the  statute.  Willimantic  School  Society  v. 
Windham  School  Society ^  14  Conn.,  467;  Bi%hop  v.  Vo%e^  27 
id.,  9 ;  Stanieh  v.  Raymond^  4  Cush.,  316 ;  Somerset  v.  Digh- 
tony  12  Mass.,  883.  The  words  "chapter  second,  title  three," 
in  the  act  in  question,  may  therefore  be  safely  regarded  as 
inoperative,  in  pursuance  of  the  well  established  maxim— 
"  Hxpresaio  eorum  quae  tacite  insunt  nihil  operatur.^^ 

3.  The  argument  that  legislation  which  in  one  section 
should  abolish  an  official  board  and  in  tlio  next  section  should 
re-create  the  same  official  board  is  of  no  effect  whatever  and 
leaves  the  same  membership  in  the  board,  whether  sound  or 
not,  has  no  application  to  this  case.  The  legislature  did  not 
merely  re-create  a  board  of  commissioners  for  New  Haven 
County,  but  went  on  to  enact  that  the  new  commissioners 
ftere  to  be  appointed  by  the  General  Assembly,  and  to  provide 
for  their  appointment  and  to  appoint  them.  It  thus  did  not 
merely  repeal  the  old  law  and  re-enact  a  substitute,  but,  by 
proceeding  under  the  law  to  appoint  to  the  offices  created  by 
it,  the  legislature  showed  a  clear  intent  to  treat  the  new  act  as 
a  substituted  act  and  not  as  a  mere  renewal  of  the  old  one ; 
and  the  whole  question  in  any  such  case  is,  what  did  the 
legislature  intend?  Did  it,  by  enacting  a  new  law  in  the 
place  of  the  old  one,  mean  merely  to  keep  the  old  law  in 
force,  or  did  it  mean  to  have  the  substituted  law  the  one  in 
force.  Their  proceeding  to  make  appointments  mider  the 
new  law  shows  clearly  the  latter  intent. 

Oranoeb,  J.    The  first  question  made  in  this  case  is^ 
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whether  the  act  of  March  22d,  1877,  is  constitutional.  It  is 
claimed  by  the  relators  that  the  act  is  unconstitutional  and 
void,  on  the  ground  that  the  legislature  in  removing  the  relat- 
ors assumed  the  powers  of  the  judicial  department  of  the 
state  government.  We  think  this  claim  is  not  well  founded. 
It  nowhere  appears  upon  the  record  tliat  the  legislature 
assumed  any  judicial  functions ;  no  charges  were  preferred 
against  the  relators,  so  far  as  this  record  discloses,  and  no 
trial  was  had,  and  there  was  nothing  upon  which  the  legisla- 
ture could  have  acted  in  a  judicial  capacity.  The  legislature 
acted  only  in  the  discharge  of  its  legislative  functions  in 
passing  the  act  under  consideration.  That  it  had  the  consti- 
tutional right  to  pass  the  act  we  think  is  beyond  question, 
upon  the  principle  that  it  is  incident  to  the  power  of  a  legis- 
lature to  repeal  all  prior  laws,  except  those  which  are  in  the 
nature  of  grants. 

The  relators'  counsel  also  claim  that  Birdsey  and  Lake  had 
such  a  vested  title  to  the  office  that  they  could  not  be  removed ; 
but  we  think  they  confess  away  this  claim  when  they  say  in 
their  brief  that  "  the  legislature  has  a  right  to  repeal  the  law, 
as  they  are  the  judges  whether  a  law  is  necessary,  and  if  the 
law  falls  the  office  falls  with  it;"  but  they  claim  that  the 
law  under  which  the  relators  were  appointed  was  not  rejjealed 
by  the  act  under  consideration,  and  that  the  office  of  county 
commissioners  for  New  Haven  County  was  not  thereby  abol- 
ished. The  counsel  for  the  defendants  claim  the  contrary, 
and  say  in  their  brief  that  "  for  some  reason  the  legislature 
was  dissatisfied  with  Lake  and  Birdsey  as  county  commission- 
ers for  New  Haven  County,  though  their  terms  of  office  had 
not  expired,  and  abolished  the  board  of  county  commissioners 
as  it  stood  March  22d,  1877;  and  that  this  action  put  an  end 
to  their  official  life."  And  again  they  say:  "Having  legis- 
lated Lake  and  Birdsey  out  of  office,  the  General  Assembly 
proceeded  by  public  act  and  resolution  to  provide  for  the 
appointment  of,  and  to  appoint,  other  suitable  persons  to  act 
as  county  commissioners  for  New  Haven  County,  with  all  the 
powers  incident  to  that  office."  If  the  law  under  which  the 
relators  were  appointed  was  in  fact  repealed  and  the  office 
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actnallj  abolished,  then  the  relators  could  not  successfully 
claim  that  they  were  county  commissioners,  for,  as  we  liave 
already  seen,  the  legislatui'e  may  repeal  any  law,  with  the 
exception  before  stated,  passed  by  its  predecessors,  and  may 
abolish  any  office  created  by  legislative  enactment. 

But  has  the  legislature  by  the  passage  of  this  act  accom- 
plished either  of  the  above  results  ?  Tliis  is  the  vital  question 
in  the  case,  and  to  determine  it  we  are  to  look  at  the  act  itself, 
in  order  to  ascertain  what  eflect  is  to  be  given  to  it.  In  the 
first  place,  in  looking  at  this  act,  we  observe  that  it  is  quite 
peculiar  in  its  form,  and  we  are  confident  that  acts  of  this 
character  are  unusual  in  this  state.  We  recall  no  instance 
where  the  legislature  prior  to  this  act  has  undertaken  to  leg- 
islate one  board  of  officers  out  of  office  and  another  board  in, 
beforo  the  expiration  of  the  term  of  office,  and  we  think  there 
is  no  case  in  our  own  reports  in  which  such  an  act  has  been 
brought  to  the  attention  of  this,  court.  The  first  section 
repeals  "  so  much  of  section  one,  chapter  two,  title  three,  of 
the  General  Statutes  of  1875,  as  provides  that  county  com- 
missioners shall  be  appointed  for  New  Haven  County,"  and 
abolishes  the  board  of  county  commissioners  for  New  Haven 
County.  The  second  section  creates  a  board  of  commission- 
ers, the  language  of  this  section  being,  "A  board  of  commis- 
sioners for  New  Haven  County  is  hereby  created^  to  be 
appointed  by  the  General  Assembly,  and  said  board  shall  have 
all  the  powers  and  perform  all  the  duties  provided  by  chapter 
two,  title  three,  of  the  General  Statutes  for  county  commis- 
sioners." In  regard  to  the  last  clause  of  the  second  section, 
neither  party  claims  that  the  powers  and  duties  of  the 
defendants  were  intended  to  be  limited  to  those  powers  and 
duties  specified  in  the  section  referred  to  in  the  G^eneral  Stat- 
utes. Tlie  relators  allege  that  the  respondents  /lave  esoumed 
oH  the  duties  of  county  commissioners,  that  they  have  taken 
possession  of  the  office,  property,  books,  Ac,  of  the  county, 
and  the  respondents  in  their  plea  allege  and  admit  in  sub- 
stance the  same,  and  claim  a  right  to  do  so  under  the  act  in 
question.  Have  these  words  then  in  this  second  section^ 
^^  said  board  shall  have  all  the  powers  and  perform  all  the 
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duties  provided  by  chapter  two,  title  three,  of  the  General 
Statutes  for  county  commissioners,"  no  significance  and  no 
meaning?  It  would  seem  that  they  must  have  been  used  for 
some  purpose,  and  we  think  the  purpose  was  to  revive  the 
force  of  the  statute,  section  1,  chapter  two,  title  three,  so  far 
as  it  related  to  commissioners  for  New  Haven  County.  , 

We  have  then  tliis  condition  of  things — an  act  of  the  legis- 
lature repeals  by  its  terms  a  certain  section  of  the  General 
Statutes  and  abolishes  a  board  of  officers  appointed  under  it, 
and  the  same  act  creates  precisely  the  same  board  and  clothes 
them  with  the  same  powers  and  duties  enumerated  in  the  sec- 
tion repealed.  Can  this  be  done?  We  think  not.  The  act 
in  question  contains  the  elements  of  its  own  destruction.  It 
attempts  to  kill  and  make  alive  at  the  same  instant,  an  impos- 
sibility. There  must  be  some  appreciable  space  of  time 
between  the  repealing  act  and  the  re-enactment  of  tlie  same 
act.  In  this  case  not  a  second  intervened,  and  there  was 
never  a  moment  when  the  relators  were  out  of  office,  or  when 
tlie  office  of  county  commissioners  for  New  Haven  County 
was  abolished. 

For  these  reasons  we  advise  the  Superior  Court  to  render 

judgment  for  the  State. 

• 

In  this  opinion  the  other  judges  concurred* 
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g  ^  William  J.  Atwater  vs.  Lorenzo  Tupper. 

A  jud^ent  in  trover,  without  satisfaction,  does  not  pass  the  title  of  the  property 
to  the  defendant. 

The  plaintiff  brought  two  actions  of  trover  at  the  same  time  )figainst  ^  and  B 
who  had  severally  converted  the  same  property,  the  conversion  by  B  being 
after  that  by  A.  He  obtained  judgment  against  A,  when  B  pleaded  that  fact 
in  bar  of  the  further  maintenance  of  the  action,  the  judgment  not  having  been 
satisfied.    Held  to  be  no  bar. 

And  held  that  the  judgment  was  to  be  for  the  fnU  value  of  the  property. 

The  value  of  the  property  had  been  found  upon  a  hearing  on  the  general  issue 
before  the  filing  of  the  plea  in  bar  of  the  further  maintenance  of  the  action. 
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The  pUiintiflf  demurred  to  that  plea  And  the  court  sustained  the  demurrer. 
The  defendant  then  claimed  the  ri^ht  to  be  heard  upon  the  question  of  dam- 
ages. Held  that,  as  the  yalue  of  the  property  had  been  already  found,  and 
was  the  rule  of  damages,  the  defendant  was  not  entitled  to  a  further  hearing 
on  the  subject. 

Trover;  brought  to  the  Superior  Court  in  New  Haven 
County. 

The  plaintiff  brought  at  the  same  time  with  the  present 
suit,  and  to  the  same  court,  another  action  of  trover  for  the 
same  articles  against  one  Muldis  Miller.  Both  cases  were 
referred  together  to  the  same  committee,  who  found  the  facts, 
and  made  a  report  in  each  case,  the  conversion  of  the  prop- 
erty by  the  defendant  in  each  case  being  found,  the  conversion 
by  the  said  Miller  preceding  that  by  the  defendant  in  tlie 
present  action,  and  the  value  of  the  property  being  found  to 
be  $2,500.  The  plaintiff  having  obtained  judgment  in  the 
other  action  the  defendant  in  this  action  pleaded  that  fact 
against  the  further  maintenance  of  the  action.  To  this  plea 
the  plaintiff  demurred,  "and  the  court  (^Hovey^  J".)  sustained 
the  demurrer.  The  defendant  then  moved  to  be  heard  in: 
damages,  which  the  court  refused,  and  rendered  judgment^ 
against  him  for  the  value  of  the  property,  with  interest  froBJi 
the  time  of  the  conversion. 

The  defendant  brought  the  record  before  this  court  bjra 
motion  in  error.  He  also  moved  for  a  new  trial  for  error  of 
the  couii;  in  refusing  him  a  hearing  in  damages. 

a.  H.  Watrous  and  0.  W.  GUleUe,  for  the  plaintiff  in 
error. 

1.  The  claim  that  a  judgment  against  one  tort-feasor  is 
not  a  bar  to  an  action  against  another,  whether  true  ornot  in 
a  given  case,  has  no  application  to  the  case  under  considera- 
tion. If  it  be  correct,  (and  the  doctrine  if  adopted  has  been  I 
established  against  the  dissent  of  able  judges,)  it  has  been 
applied  only  to  cases  of  joint  tort-feasors,  and  not  to  cases 
like  the  present.  The  conversion  of  the  goods  by  Miller  was 
his  sole  act.  Tlie  defendant  had  no  relation  to  the  goods  at 
the  time  of  their  conversion  by  Miller,  nor  for  months  after. 

Vol.  xlv. — 19 
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wards.  If  they  were  joint  converters  of  the  property  and 
had  been  jointly  sued,  and  judgment  obtained  against  tlieni 
jointly,  such  judgment  would  have  vested  the  title  to  the 
property  in  them  jointly,  from  the  moment  of  conversion. 
If  they  were  joint  converters  of  the  property,  and  had  been 
severally  sued,  then  the  claim  of  the  plaintiff  might,  upon  the 
doctrine  of  some  recent  decisions,  be  urged  with  greater  force. 
The  property  was  converted  by  Miller  long  before  it  is  claimed 
that  the  defendant  knew  of  it  or  had  anything  whatever  to  do 
with  it.  The  title  to  the  property  was  vested  in  Miller,  by 
virtue  of  tlie  judgment  against  him,  by  relation  from  the 
moment  of  converaion.  Adams  v.  Broughton^  Andrews,  18; 
Buckland  v.  Johnson^  6  J.  Scott,  145;  1  Waterman  on  Tres- 
pass, 601,  note.  The  title  to  the  property  having  vested  in 
Miller  from  the  moment  of  conversion  by  the  act  of  the 
plaintiff  in  suing  him  in  trover  and  pursuing  the  suit  to  final 
judgment,  the  plaintiff  cannot  successfully  claim  that  the 
defendant  shall  answer  to  him  in  damages  for  the  conversion 
of  the  property. 

2.  If  the  plaintiff  were  entitled  to  a  judgment  at  all,  it 
should  have  been  for  nominal  damages  only.  Ayer  v.  Ashr 
meady  81  Conn.,  447. 

8.  Upon  the  sustaining  of  the  plaintiff's  demurrer  the 
defendant  should  have  been  allowed  a  hearing  in  damages. 
Havens  v.  Hartford  ^  If.  Haven  B.  B.  Co.,  28  Conn.,  69; 
McAlister  v.  Clark,  33  id.,  91 ;  Lamphear  v.  Buckingham^ 
id.,  237;  Carey  v.  Day,  id.,  152;  Bose  v.  Gallup,  id.,  338. 

W.  C.  Case  and  C.  S.  Hamilton,  for  the  defendant  in  error. 

Carpenter,  J.  The  plaintiff  brought  two  actions  of  trover, 
^one  against  the  defendant  and  the  other  against  one  Miller, 
to  recover  the  value  of  the  property  described  in  the  declara- 
tion. Both  causes  were  referred  to  the  same  committee  and 
tried  at  the  same  time.  The  committee  reported  in  both  cases 
and  the  plaintiff  obtained  judgment  against  Miller.  There- 
upon the  defendant  pleaded  that  judgment  in  bar  of  this  suit. 
TTiat  plea  was  demurred  to  and  the  demurrer  sustained  by  the 
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Superior  Court,  and  judgment  rendered  for  the  plaintiff  to 
recover  the  value  of  the  property,  with  interest  and  costs. 

The  defendant  filed  a  motion  in  error — also  a  motion  io.  a 
new  trial.  -v. 

On  tlie  motion  in  error  the  question  arising  is  this — Is  a 
judgment,  without  satisfaction,  in  an  action  of  trovi  against 
one,  a  bar  to  an  action  of  trover  against  another,  for  a  subse- 
quent conversion  of  the  same  property  ?  Whatever  the  law 
may  be  elsewhere,  it  is  clear  by  the  decisions  in  this  state, 
that  a  mere  judgment  against  one  of  two  joint  wrong-doers 
is  not  a  bar  to  a  suit  against  the  other.  That  point  was 
directly  decided  in  Sheldon  y,  Kibbe^  3  Conn.,  214,  where  the 
question  was  ably  discussed,  and  the  English  and  American 
cases  bearing  upon  the  subject  were  noticed  and  considered. 
It  was  also  considered  upon  principle  and  the  conclusion 
reached,  (Chapman,  J.,  dissenting,)  that  it  was  not  a  bar. 
The  argument  in  support  of  the  decision  in  that  case  is  sound 
and  satisfactory  to  us.  We  deem  it  unnecessary  to  repeat  it 
or  to  supplement  it  with  any  reasoning  of  our  own.  In  Ayer 
V.  AMhmead^  81  Conn.,  447,  the  question  decided  was  some- 
what different;  but  the  opinion  of  the  court  given  by  Hinman, 
C.  J.,  and  the  dissenting  opinion  by  Butler,  J.,  assume  the 
law  to  be  as  stated  in  Sheldon  v.  Kibbe.  Judge  Hinman  says, 
in  speaking  of  joint  trespassers,  "if  suits  are  separately 
brought  against  each,  they  may  all  be  pursued  to  final  judg- 
ment, and  the  plaintiff  may  elect  which  of  the  separate  judg- 
ments he  will  enforce  and  collect." 

But  the  defendant  insists  that  by  operation  of  law  the  judg- 
ment against  Miller  divested  the  plaintiff  of  his  title  and 
vested  it  in  Miller ;  and  that  such  change  of  title  by  relation 
took  effect  when  Miller  converted  the  property  to  his  own 
use ;  and  that  therefore,  as  the  conversion  by  Miller  was  ante- 
cedent to  the  conversion  by  the  defendant,  the  plaintiff  at  that 
time  had  no  title.  This  argument  may  be  ingenious  but  it  is 
not  sound.  There  is  no  substantial  reason  for  holding  that 
the  change  of  title,  whenever  it  occurs,  takes  effect  by  relation 
at  the  time  of  the  conversion.  The  only  reason  that  occurs 
to  us  is  that  the  plaintiff  recovers  interest  from  the  time  of 
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conversion.  But  that  argument  fails  when  we  consider,  as 
we  may,  that  the  interest  is  an  equivalent  for  the  use  of  the 
proi)erty  in  the  meantime. 

But  we  have  no  occasion  to  discuss  this  point,  as  we  are 
satisfied  that  the  better  rule  is  that  the  title  changes  when  the 
judgment  is  satisfied.  The  change  of  title  is  by  operation  of 
law;  and  the  law  will  not  deprive  one  of  his  property  without 
his  consent  until  he  receives  compensation.  The  law  gives 
him  a  remedy  against  all  the  wrong-doers;  that  remedy  will, 
be  greatly  impaired  if,  when  he  recovei's  judgment  against 
one,  he  thereby  loses  his  claim  against  all  others.  The  opera-: 
tion  of  such  a  principle  would  be  to  compel  him  to  bring  a^ 
joint  action  when  that  can  be  done,  and  to  deprive  him  of 
such  advantages  as  there  may  be  in  bringing  separate  suits... 
In  cases  like  this,  where  the  wrongful  acts  are  done  at  differ- 
ent times,  he  must  elect  which  to  sue  and  forego  his  remedy 
against  the  others.  In  effect  this  is  so,  because,  although  he 
may  sue  all,  yet  he  gains  nothing  by  it,  as  in  the  end  he  must 
make  his  election  and  take  judgment  only  against  one.  Tliis 
ought  not  to  be  so,  and  therefore  we  say  that  it  is  not  so. 

The  weight  of  authority  also  is  decidedly  against  the 
defendant  on  this  point.  In  Swift's  Digest,  Vol.  1,  p.  539,  it 
is  stated  thus: — "When  a  person  has  been  subjected  to  pay 
the  value  of  a  chattel  in  this  action  he  becomes  tliereby  vested 
with  the  ownership  of  it.'*  In  1  Greenleaf  on  Evidence, 
§  533,  it  is  stated  that  the  weight  of  authority  seems  in  favor 
of  the  opinion  that  it  is  the  satisfaction  of  the  judgment,  and 
not  the  judgment  itself,  which  changes  the  title.  Many  cases 
are  cited  in  a  note  to  that  section  and  the  same  conclusion  is 
reached. 

The  motion  for  a  new  trial  presents  one  question  only. 
\fter  the  demurrer  to  the  defendant's  plea  in  bar  was  su^ 
tained,  the  defendant  claimed  the  right  to  be  heard  on  tlie 
question  of  damages.  The  court  decided  otherwise,  and  ren- 
dered judgment  for  the  value  of  the  property.  We  think 
this  ruling  was  right.  This  is  not  the  ordinary  case  of  a 
demurrer  to  the  declaration  overruled.  In  such  cases,  unless 
the  declaration  shows  that  a  definite  sum  only  can  be  recov- 
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ered,  as  in  actions  for  a  fixed  penalty,  there  must  be  an 
inquest  to  ascertain  the  amount  of  damages.  In  actions 
sounding  in  damages  the  plaintiff  will  recover  only  a  nominal 
sum,  unless  the  proof  shows  that  further  damages  have  been 
actually  sustained.  In  all  such  cases  the  defendant  will  be 
heard  as  a  matter  of  course.  The  cases  cited  by  the  defend- 
ant are  of  this  description.  This  case  is  different.  Under 
the  general  issue  the  defendant  was  fully  heard  on  the  ques- 
tion of  damages,  and  they  have  been  judicially  ascertained. 
So  far  tlierefore  there  is  no  occasion  for  a  furtlier  hearing. 
But  as  we  understand  the  defendant's  claim,  he  goes  further, 
and  insists  that  in  view  of  the  prior  judgment  against  Miller, 
which  fact  is  brought  upon  the  record  by  the  plea  in  bar,  the 
plaintiff  is  only  entitled  to  nominal  damages.  This  claim 
assumes  that  the  plaintiff  is  entitled  to  t)nly  one  judgment 
for  full  damages.  That  assumption  however  is  not  well 
founded,  as  we  have  endeavored  to  show. 

The  defendant  cites  Ayer  v.  Ashmeadj  31  Conn.,  447. 
That  case  is  not  analagous.  There  satisfaction  was  received 
from  one  trespasser  and  it  was  held  that  it  was  a  discharge 
of  a  co-trespasser.  In  this  case  if  the  judgment  against 
Miller  had  been  satisfied  there  would  be  merit  in  the  defend- 
ant's claim.  As  it  is  the  question  hinges  on  the  question 
already  considered  on  the  motion  in  error,  which,  as  we  have 
seen,  is  against  the  defendant,  and  shows  that  the  plaintiff  is 
entitled  to  a  judgment  for  full  damages. 

A  new  trial  must  be  denied. 

In  this  opinion  the  other  judges  concurred. 


Miles  L.  Clark  vs.  George  K.  Whitino. 

The  defendant,  a  holder  of  a  negotiable  note  payable  in  five  years  from  date 
with  interest,  endorsed  by  the  payee  in  blank,  delivered  it  before  maturity  to 
the  plaintiff,  with  his  name  endorsed  on  it  under  that  of  the  payee,  but  with 
the  foUowing  words  in  his  own  writing  above  his  name : — "  Rec'd  one  year's 
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interest  on  the  within.  May  10,  1871."  Held  that  the  whole  entry  taken 
toj^ther  imported  merely  the  acknowledgment  of  the  payment  of  interest  on 
the  note,  and  that  if  the  plaintiff  would  show  that  the  defendant  had  made 
himself  an  endorser  of  the  note  by  his  signature,  he  must  show  by  evidence 
aliunde  that  the  signature  had  no  connection  with  the  words  written  above  it. 

Assumpsit  against  the  defendant  as  endorser  of  a  promis- 
sory note;  brought  to  the  Superior  Court  in  New  Haven 
County,  and  tried  to  the  court,  upon  the  general  issue,  before 
Hoveyy  J. 

The  note  was  for  $1,000,  dated  May  lOthy  1870,  payable  to 
the  order  of  Hervey  B.  Lecte  in  five  years  after  date  with 
interest,  and  was  endorsed  in  blank  by  the  payee.  It  appeared 
that  the  payee  had  delivered  the  note  thus  endorsed  to  the 
defendant,  and  that  the  defendant  had  delivered  it  to  ono 
Russell,  and  Russell  to  the  plaintiff,  all  before  the  maturity  of 
the  note,  and  that  the  note  was  dishonored  by  the  maker  when 
due  and  notice  given  to  Leete  the  first  endorser  and  to  th« 
defendant.  It  further  appeared  that  the  name  of  the  defend- 
ant was  written  by  him  below  that  of  Leete,  and  in  a  proper 
place  for  an  endorsement  of  the  note,  but  that  above  his  name 
was  written  in  his  own  hand  the  following:  "  Rec'd  one  year'n 
interest  on  the  within.  May  10th,  1871 ;"  and  that  the  note 
with  this  entry  upon  it  was  delivered  by  the  defendant  to 
Russell. 

The  defendant  offered  parol  evidence  to  prove  that,  in  writ- 
ing his  name  on  the  back  of  the  note,  he  did  not  intend  to 
render  himself  liable  as  an  indorser  of  the  note,  but  that  his 
sole  intent  in  doing  so  was  to  acknowledge  the  receipt  of 
interest  on  the  note,  which  had  been  paid  to  him  by  the 
maker.  To  this  evidence  the  plaintiff  objected  and  the  court 
excluded  it. 

The  defendant  further  offered  evidence  to  prove  that,  when 
le  delivered  the  note  to  Russell,  the  latter  requested  him  to 

dorse  it,  and  that  he  refused  to  do  so.  To  this  evidence  the 
plaintiff  objected  and  the  court  excluded  it. 

The  court  having  rendered  judgment  for  the  plaintiff  the 
defendant  moved  for  a  new  trial. 

i.  E.  MunaoUj  in  support  of  the  motion. 
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1.  Tlie  alleged  indorsement  is  not  a  contract  of  indorse- 
ment, but  is  a  plainly  expressed  receipt  for  interest  paid  upon 
tlie  note.  It  interprets  itself,  and  should  have  the  same  legal 
effect  as  though  written  upon  a  separate  piece  of  paper 
attached  to  the  note.  It  does  not  even  constitute  primS,  facie 
an  endorsement,  and  the  burden  of  proof  was  really  on  the 
plaintiff  to  show  that  it  was  so  and  not  on  the  defendant  to 
sliow  that  it  was  not. 

2.  The  defendant  offered  to  prove  by  parol  that  his  sig- 
nature was  put  there  at  the  time  of  and  in  connection  with 
the  payment  of  interest  upon  the  note,  as  an  acknowledg- 
ment of  such  payment,  and  for  no  other  purpose  whatever. 
If  that  evidence  had  been  received,  and  found  true,  then  there 
was  no  contract  of  indorsement.  The  circumstances  may  be 
inquired  into  in  such  a  case,  and  parol  evidence  is  admissible 
for  such  purpose.  1  Swift  Dig.,  182;  1  Greenl.  Ev.,  §  287; 
Perkins  v.  Catliuj  11  Conn.,  213;  Case  v.  Spavlding^  24  id., 
578;  Downer  r.  Chesebrauffh,  86  id.,  89;  Monson  y.  Drakely, 
40  id.,  552. 

H.  D.  Russelly  contra. 

The  law  will  not  permit  the  contract  of  indorsement  to  be 
explained  in  a  suit  between  immediate  or  remote  parties  with- 
out knowledge  of  any  facts  raising  an  equity  between  them. 
Dale  V.  Gear  J  38  Conn.,  15 ;  S.  (7.,  39  id.,  89,  and  authorities 
there  cited.  The  offer  of  the  excluded  evidence  was  an 
attempt  to  avoid  the  liability  of  an  indorser  by  connecting 
with  his  indorsement  extraneous  matter  in  no  way  qualifying 
it,  and  having  no  relation  to  it  except  mere  position.  This 
juxtaposition  of  the  two  indorsements  may  have  been  acci- 
dental, or  intentional  and  fraudulent. 

Park,  C.  J.  The  note  in  question  was  endorsed  in  blank 
by  Leete,  the  payee,  and  delivered  to  the  defendant  in  the 
usual  course  of  a  commercial  transaction.  Under  the 
indorsement  of  Leete  upon  the  back  of  the  note,  the  following 
words  appear,  over,  and  in  immediate  connection  with,  the 
signature  of  the  defendant: — ^''Eeceived  one  year's  interest 
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on  the  within,  May  10th,  1871.  G.  K.  Whiting."  Does  the 
note  purport  to  have  been  indorsed  by  Whiting  in  the  legal 
sense  of  that  term?  We  think  not.  If  the  defendant  had 
written  the  words  "without  recourse,"  over  and  in  immediate 
connection  with  his  signature  before  delivering  the  note,  no 
one  would  claim  that  he  had  made  a  contract  of  indorsement. 
The  reason  is  that  his  signature  would  be  taken  in  connection 
with  the  words  preceding  it.  These  words  would  qualify  or 
explain  it.  Suppose  the  defendant  had  written  upon  the  back 
of  the  note  a  memorandum  of  some  contract  he  had  made 
with  a  third  person,  and  the  parties  to  the  contract  had  signed 
the  memorandum ;  could  this  make  them  liable  as  endorsers 
of  the  note  if  it  should  afterwards  be  further  negotiated? 
Disconnect  the  signatures  from  the  rest  of  the  writing  and 
they  would  be  endorsements.  So  disconnect  the  signature 
from  the  words  "without  recourse,"  in  the  case  supposed,  and 
the  defendant  would  be  liable  as  an  indorser  of  the  note ;  but 
if  his  signature  is  taken  with  the  words  he  would  not  be  liable. 

We  think  it  is  clear  the  entry  in  question  of  itself  purports 
merely  tlie  acknowledgment  of  a  receipt  by  the  defendant  of 
a  sum  of  money  as  interest  on  the  note,  and  in  order  to  make 
the  defendant  liable  as  an  indorser  the  plaintiff  must  prove 
by  evidence  aliunde  that  the  defendant's  signature  had  no 
connection  with  the  receipt.  This  is  the  apparent  construc- 
tion of  the  entry  upon  the  back  of  the  note ;  and  the  plaintiff 
must  have  so  understood  it  when  he  received  the  note. 
Indeed,  during  the  time  the  plaintiff  has  held  the  note  he  has 
receipted  in  similar  language,  and  in  a  similar  way,  a  sum  of 
money  he  had  received  as  interest  on  it.  This  shows  clearly 
how  he  must  have  regarded  the  entry  in  question  at  the  time 
he  made  this  entry  of  his  own. 

The  motion  states  that  the  plaintiff  proved  that  the  defend- 
ant indorsed  and  delivered  the  note.  If  this  was  intended  to 
mean  that  the  plaintiff  proved  the  facts  by  evidence  aliundej 
then  the  court  erred  in  rejecting  the  evidence  offered  by  tlie 
defendant  to  show  that  he  did  not  indorse  the  note,  but  merely 
receipted  a  sum  of  money  which  had  been  paid  as  interest  on 
the  note.    If  by  it  the  court  intended  it  to  be  understood  that 
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the  plaintiff  proved  the  fact  of  indorsement  by  the  note  itself, 
then  the  court  erred  in  giving  a  wrong  construction  to  the 
entry  in  question ;  and  in  either  case  there  should  be  a  new 
trial. 

In  this  opinion  the  other  judges  concurred. 


John  Schindler  vs.  Joseph  B.  Muhlheiseb. 

The  defendant  had  p^iven  the  plaintiff  his  note  for  certain  real  estate  conveyed  to 
him  by  an  absolute  deed  by  the  plattatilf.  Held,  in  a  suit  on  the  note,  that 
parol  evidence  was  admissible,  on  the  part  of  the  defendant,  to  show  that  the 
conveyance  was  not  intended  as  a  sale,  but  was  made  by  the  plaintiff  for  a 
certain  purpose  of  liis  own,  and  upon  an  understanding  wiih  the  defendant 
that  the  land  was  af tenvards  to  be  conveyed  back,  and  that  tlie  note  was  given 
at  the  time  under  an  agreement  that  it  was  not  to  be  paid. 

Assumpsit  on  a  note  executed  by  the  defendant  to  the 
plaintiff;  brought  to  the  Superior  Court  in  New  Haven 
County.  Facts  found  and  case  reserved  for  advice.  The 
case  is  sufficiently  stated  in  the  opinion. 

J.  W.  Ailing  and  L.  N.  Blydenburgh^  for  the  plaintiff. 

T,  U.  Doolittle  and  ff.  Stoddard^  for  the  defendant. 

Carpenter,  J.  Prior  to  December  21st,  1874,  the  plaintiff 
and  one  Gilch  were  the  owners,  as  tenants  in  common,  of 
certain  real  estate,  subject  to  a  mortgage.  The  plaintiff  not 
being  able  to  make  a  satisfactory  arrangement  with  Gilch, 
agreed  by  parol  with  the  defendant  that  his  interest  in  the 
land  should  be  deeded  to  the  defendant,  that  the  defendant 
should  execute  and  deliver  to  the  plaintiff  his  note  for  one 
thousand  dollars,  that  thereupon  the  defendant  should  nego- 
tiate with  Gilch  as  owner,  and  that  afterwards  the  land  should 
be  re-conveyed  to  the  plaintiff,  and  that  the  plaintiff  should 
deliver  up  to  the  defendant  his  note.     It  is  further  found  that 
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there  was  no  other  consideration  for  the  note,  and  that  it  was 
not  intended  by  either  party  that  tlie  note  should  be  paid. 

Three  things  are  noticeable  from  this  statement : — Ist.  Tlie 
note  was  given  pursuant  to,  and  in  fulfilment  of,  an  antece- 
dent agreement  between  the  parties.  2d.  That  agreement 
shows  that  it  was  not  given  as  evidence  of  any  existing^ 
indebtedness,  but  as  a  means  of  accomplishing  an  ulterior 
object,  wholly  in  the  interest  and  for  the  benefit  of  the  plain- 
tiff. 3d.  Consequently  the  note  was  an  accommodation  note, 
the  collection  of  which  would  operate  as  a  fraud  upon  the 
defendant. 

The  plaintiflF  invokes  the  aid  of  the  familiar  rule  of  law 
that  parol  evidence  is  not  admissible  to  contradict  or  vary  a 
written  instrument.  That  rule  has  no  application  to  a  case 
like  this.  It  has  for  its  object  the  prevention  of  fraud  and 
perjury  in  those  cases  where  parties  have  put  their  contract  in 
writing,  by  excluding  any  other  evidence  of  the  terms  of  the 
contract  than  the  writing  itself.  But  that  is  not  this  case. 
The  contract  was  not  reduced  to  writing.  It  was  a  parol 
agreement,  and  provided  for  the  use  of  the  note  in  suit,  and 
also  of  the  deed,  for  a  special  purpose;  that  is,  that  both 
instruments  should  be  used  in  aid  of  the  negotiations  with 
Gilch.  So  far  the  contract  has  been  performed;  but  this  is 
not  all  of  it.  A  further  provision  in  it  was  that  the  defendant 
should  re-convey  the  land  to  the  plaintiff  and  the  plaintiff 
should  give  up  to  the  defendant  his  note.  This  part  the 
plaintiff  refuses  to  perform.  He  insists  that  the  defendant, 
contrary  to  the  intention  and  understanding  of  both  parties, 
shall  retain  the  land  and  pay  the  note.  That  makes  the 
transaction  simply  a  sale  of  real  estate  when  there  was  no 
sale  in  fact.  It  compels  the  defendant  against  his  will  to 
become  the  purchaser  of  this  land.  Instead  of  preventing 
fraud,  such  an  application  of  tlie  rule  would  perpetrate  a  fraud 
of  the  grossest  character,  and  bring  reproach  upon  the  law 
and  the  administration  of  justice.  It  would  be  unfortunate 
indeed  if  such  a  salutary  rule  of  law  could  be  perverted  so  as 
to  apply  to  a  case  like  this.  Tliis  court  has  repeatedly  decided 
in  similar  cases  that  it  cannot  be  done.     Brush  v.  Scribner^ 
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11  Conn.,  888;  Case  v.  Spaulding^  24  Conn.,  C78;  Daggett 
T.  Whiting^  35  Conn.,  366 ;  Doumer  v.  Chesebrough,  36  Conn., 
39;  Dale  v.  Gear,  39  Conn.,  89. 

We  advise  the  Superior  Court  that  parol  evidence  was 
admissible  to  prove  the  real  contract  between  the  parties,  and 
tliat  judgment  should  be  rendered  for  the  defendant. 

In  this  opinion  the  other  judges  concurred. 


45  155 
66  271 
06*  485 


Russell  Cob  vs.  Crrr  op  Mebiden. 

The  charter  of  the  city  of  Meriden  provides  that  all  appeals  from  appraisals  oi 
damage  and  assessments  for  benefits  in  laying  ont  any  highway  or  public 
improvement  in  the  city,  shall  be  taken  to  the  Superior  Court  in  New  Haven 
County.  A  general  statute,  passed  since  the  charter  was  granted,  provides 
that  such  appeals  in  any  city  (except  Bridgeport)  may  be  taken  to  any  judge 
of  the  Superior  Court.  Held  that  this  act  applies  to  the  city  of  Meriden,  and 
that  an  appeal  taken  under  it  in  that  city  was  valid. 

Appeal  from  an  appraisal  of  damages  in  the  laying  out  of 
an  alteration  in  a  pubHc  street  of  the  city  of  Meriden ;  taken 
to  Judge  Sanford  of  the  Superior  Court.  After  a  judgment- 
in  the  case  in  favor  of  the  appellant,  the  city  of  Meriden  filed 
a  motion  in  error,  assigning  as  error  the  want  of  jurisdiction 
on  the  part  of  the  judge.  The  case  is  sufficiently  stated  in 
the  opinion. 

M.  JSicksj  for  the  plaintiff  in  error. 

0.  ff.  Piatt,  for  the  defendant  in  error. 

Park,  C.  J.  The  appeal  in  this  case  was  taken  under  the 
statute  found  on  the  91st  page  of  the  Revision  of  1875,  which 
is  as  follows:  "Any  person  aggrieved  by  the  appraisal  of 
damages  in  laying  out  any  highway,  or  in  making  any 
improvement  or  public  work  in  any  city  (except  Bridgeport) 
or  borough,  or  by  the  assessments  of  benefits  therefor,  may 
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appeal  from  such  appraisal  or  assessment  to  any  judge  of 
the  Superior  Court,  within  thirty  days  after  public  notice 
shall  be  given  of  such  appraisal  or  assessment,"  &c. 

It  appears  in  the  case  that  at  the  time  this  statute  was 
passed  the  charter  of  the  city  of  Meriden  provided  that 
appeals  of  the  character  of  the  present  one  should  be  taken  to 
the  Superior  Court  in  the  county  of  New  Haven ;  and  it  is 
claimed  that  the  charter,  having  been  made  with  particular 
reference  to  the  city  of  Meriden,  was  not  repealed  or  modified 
in  respect  to  such  appeals  by  the  statute  in  question,  on  the 
principle  that  particular  statutes  are  not  repealed  by  subse- 
quent general  statutes  unless  so  expressed  in  definite  terms, 
but  are  to  be  regarded  as  excepted  from  their  operation.  Tlie 
reason  of  the  rule  is,  that  where  the  attention  of  the  legisla- 
ture has  been  called  to  a  particular  subject,  and  a  special 
provision  has  been  made  regarding  it,  it  can  not  be  supposed 
that  they  intended  to  repeal  it,  when  subsequently  enacting  a 
general  statute  in  relation  to  the  same  subject.  It  is  reason- 
able to  presume  that  the  special  provision  was  not  in  the  mind 
of  the  legislature  when  the  general  enactment  was  passed, 
and  that  therefore  no  express  exception  was  made. 

But  the  principle  does  not  apply  to  the  statute  in  question, 
for  the  obvious  reason  that  it  is  definite  and  particular,  in 
fact  as  much  so  as  the  charter  itself.  In  the  first  place,  the 
statute  applies  only  to  the  cities  and  boroughs  of  the  state,  and 
the  present  question  relates  only  to  that  part  of  it  ,which 
applies  to  the  cities.  Here  the  language  is,  "Any  person, 
*  *  in  any  city  *  *  except  Bridgeport  *  *  may 
appeal,"  Ac.  Suppose  all  the  cities  of  the  state  except 
Bridgeport  had  been  named  in  the  statute,  would  it  have  been 
in  fact  more  definite  than  it  is?  The  exception  made,  out  of 
the  small  number  of  the  cities,  shows  clearly  that  the  atten- 
tion of  the  legislature  was  called  to  each  particular  city,  and 
each  was  considered  before  the  statute  was  enacted;  and  hence 
the  singular  number  was  used — "  in  any  city."  And  inas- 
much as  the  statute  was  not  intended  to  apply  to  all  the  cities 
of  the  state,  it  became  necessary  to  adopt  one  of  two  courses 
in  drafting  it.    One  was,  to  name  all  the  cities  to  which  the 
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statute  was  intended  to  apply,  and  the  other  to  name  those  to 
which  it  was  not  intended  to  apply.  Obviously  the  latter 
course  was  adopted  for  the  sake  of  brevity  merely,  inasmuch 
as  but  one  exception  was  intended  to  be  made. 

Furthermore,  at  the  time  this  statute  was  passed  all  the 
cities  of  the  state  had  special  provisions  in  their  charters 
regarding  appeals  of  a  like  character  to  the  present  one.  The 
claim  made  would  exempt  every  one  of  them  from  the  provi- 
sions of  the  statute ;  and  this  absurdity  would  follow,  that  a 
statute  which  was  made  in  positive  terms  to  apply  to  every 
city  in  the  state  except  Bridgeport,  does  not  apply  to  one  of 
them,  because  the  charter  of  each  had  a  special  provision 
regarding  appeals  at  the  time  the  statute  was  enacted. 

In  further  support  of  the  view  we  have  taken,  we  might 
refer  to  the  principle,  well  established  in  the  construction  of 
statutes,  that  when  a  statute  makes  an  exception  from  its 
provisions,  it  is  to  be  presumed  that  all  the  exceptions  were 
made  which  were  intended. 

We  think  the  appeal  in  this  case  was  well  taken,  and  that 
there  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 

68       9 

Thomas  McDonald  v#.  Sanpobd  H.  Holbies. 

Replevin  can  not  be  maintained  against  an  officer  for  property  attached  by  himr 
It  should  be  brought  against  the  attaching  creditor/ 

Replevin  for  property  attached ;  brought  to  the  City  Court 
of  the  city  of  New  Haven,  and  tried  to  the  court  on  the  gen- 
eral issue  and  a  special  plea  in  bar,  before  Peck,  J.  Facts 
found  and  judgment  rendered  for  the  plaintiff,  and  motion  in 
error  by  the  defendant.  The  case  is  sufficiently  stated  in  the 
opinion. 

3£  W.  Seymour  and  A.  B.  Beeriy  for  the  plaintiff  in  error. 
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C.  T.  Driscolly  for  the  defendant  in  error. 

Carpenter,  J.  This  is  an  action  of  replevin.  The  defend- 
ant is  a  constable  of  the  town  of  $few  Haven,  and  attached 
and  held  the  property  only  by  virtue  of  a  writ  of  attachment 
against  Edward  McDonald.  The  plea  in  bar  sets  np  this  fact 
as  a  defense.  The  court  below  held  that  it  was  not  a  defense 
and  rendered  judgment  for  the  plaintiff.  The  case  comes 
before  this  court  by  a  motion  in  error. 

The  only  question  we  need  to  consider  is,  whether  an  action 
of  replevin  can  be  maintained  against  an  officer  for  property 
attached  by  him. 

We  think  it  cannot.  The  action  of  replevin  is  regulated 
wholly  by  statute.  Previous  to  the  last  revision  it  was  well 
settled  that  this  action  could  not  be  maintained  against  an 
officer.  Bowen  v.  ffutchini^  18  Conn.,  650 ;  Hathaway  v.  St. 
John,  20  Conn.,  848.  The  reasons  given  for  those  decisions 
are  applicable  under  our  present  statute.  The  statute  now 
authorizes  an  action  of  replevin  in  favor  of  any  party  to 
recover  goods  and  chattels  "which  are  wrongfully  detained 
from  him  in  any  manner."  Gen.  Statutes,  p.  484,  sec.  1. 
There  is  nothing  in  this  section  expressly  authorizing  a  suit 
against  an  officer.  As  the  law  previously  stood  replevin  could 
be  maintained  in  three  classes  of  cases — for  cattle  impounded, 
property  attached,  and  property  otherwise  unlawfully  de- 
tained ;  and  the  law  authorizing  it  was  found  in  three  distinct 
sections.  In  the  revision  these  three  sections  are  in  one, 
embracing  all  cases.  We  see  in  this  no  intention  to  change 
the  law  so  as  to  allow  replevin  against  parties  not  before 
liable.  On  the  contrary  the  language  of  the  act  is  fully 
satisfied  by  limiting  the  plaintiff  to  an  action  against  the 
attaching  creditor  as  before. 

The  plaintiff  attempts  to  draw  an  argument  from  the  lan- 
guage of  the  forms  prescribed  by  statute.  The  argument 
from  this  source  is  not  very  forcible.  It  was  not  designed 
that  the  forms  given  should  be  literally  followed.  The  lan- 
guage of  the  statute  is  that  the  writ  and  declaration,  the  affi- 
davit, and  the  recognizance,  "  may  be  in  the  form  following." 
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Tlie  intention  manifestly  was  that  the  form  might  be  varied 
and  adapted  to  the  circumstances  of  each  particular  case.  If 
we  consider  the  attaching  creditor  as  tlie  real  wrong-doer, 
and  the  officer  as  merely  his  agent  or  servant,  there  is  no 
difficulty  in  adapting  the  language  of  the  forms  to  a  suit 
against  the  attaching  creditor  alone.  That  would  be  a  sub- 
stantial compliance  with  the  statute,  and  that  is  all  that  is 
required.  * 

The  judgment  is  erroneous  and  must  be  reversed. 


In  this  opinion  the  other  judges  concurred. 


f^BANCES  H.  Butler  vs.  Theodore  Blackman  and  others. 

A  mortgage  raaj  be  foreclosed  for  interest  overdue  on  the  mortgage  note,  where 
the  principal  of  the  note  is  not  yet  due. 

Petition  for  foreclosure ;  brought  to  the  Superior  Court  in 
New  Haven  County,  and  heard  before  Hovey^  J.  Decree  for 
petitioner  and  motion  in.error  by  respondents.  The  case  is 
fully  stated  in  the  opinion. 

TF.  F.  Taylor^  for  plaintiffs  in  error.    , 

(7.  Ives  and  C.  H.  Fowler y  for  defendant  in  errdr. 

Pardee,  J.  On  the  81st  day  of  March,  1871,  the  respond- 
ents executed  and  delivered  to  the  petitioner  several  promis- 
sory notes;  of  these,  one  was  for  $1,000,  payable  May  1st, 
1874,  another  for  $500,  payable  November  1st,  1874,  and  a 
thhxi  for  $J,500,  payable  May  1st,  1878,  all  with  semi-annual 
interest;  and  the  payment  of  principal  and  interest  was 
secured  by  a  mortgage.  Upon  this  petition  for  a  foreclosure 
the  court  found  that  on  the  14th  day  of  May,  1877,  there  was 
an  aggregate  of  principal  and  interest  due  of  $2,010 ;  being 
$1)620  upon  the  first  two  notes,  and  $390  interest  from  Jan- 
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uary  14th,  1876,  to  January  14th,  1877,  upon  the  last  note, 
the  principal  of  which  is  not  yet  due.  The  court  decreed  that 
the  respondents  be  foreclosed  unless  they  pay  the  said  sum  of 
$2,010.  They  object,  for  the  reason  that  the  last  named  item 
of  interest  is  included. 

There  is  no  error  in  the  decree.  The  respondents  promised 
to  pay  the  interest  semi-annually;  this  is  a  lawful  contract; 
their  mortgage  deed  recognizes  it,  and  contains  their  covenant 
that  a  decree  of  foreclosure  may  be  passed  against  them  if 
they  fail  to  perform  it.  The  overdue  interest  is  of  the  sub- 
stance of  the  debt  equally  with  an  overdue  installment  of  the 
principal ;  the  failure  to  pay  the  one  stands  upon  the  same 
footing  as  the  failure  to  pay  the  other;  the  claim  for  the 
interest  over  due  will  support  either  a  judgment  at  law  or  a 
decree  in  equity.  The  petitioners  would  have  been  entitled 
to  a  decree  based  solely  upon  this  item  of  overdue  interest ; 
of  course  there  can  be  no  objection  to  a  decree  adding  it  to 
overdue  principal ;  the  payment  of  it  is  of  the  essence  of  the 
contract  as  much  as  the  payment  of  the  principal,  for  by  the 
terms  of  the  note  the  interest  earned  becomes  a  debt  as  fully 
as  if  separate  notes  had  been  given  for  it,  one  of  which  was 
made  payable  at  the  end  of  every  period  of  six  months.  The 
decree  is  not  inequitable;  it  does  not  increase  the  burthen 
which  the  respondents  voluntarily  took  upon  themselves. 

There  is  no  error. 


In  this  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  ERRORS. 

COUNTIES  OF  NEW  LONDON  AND  WINDHAM. 

SEPTEMBER  TERM,  1877. 

Present, 
Park,  C.  J.,  Carpenter,  Pardee  and  Granger,  Js, 


LoREN  Bosworth  vs.  Henry  Trowbridge, 

The  statute  (Gen.  Statutes,  tit.  16,  ch.  10,  sec.  2,)  provides  that  when  the  select- 
men of  a  town  shall  establish  a  new  pound,  they  shall  appoint  a  pound-keeper 
for  it,  to  hold  office  until  the  next  annual  meeting ;  another  statute  providing 
for  the  appointment  of  pound-keepers  by  towns  at  their  annual  meetings.  Tha 
defendant  had  been  appointed  by  the  town  as  its  pound-keeper  for  a  certain 
pound.  The  pound  having  been  damaged,  so  that  it  could  not  be  used,  the 
selectmen  made  another  about  fifty  rods  distant.  Held  not  to  be  a  new  pound 
within  the  meaning  of  the  statute,  and  that  the  defendant  became  keeper  of 
the  pound  under  Kis  previous  appointment. 

And  held  that  it  made  no  difference  that  the  old  pound  had  been  repaired  and 
was  in  a  condition  to  bo  used. 

The  new  pound  contemplated  by  the  statute  is  a  pound  established  by  the-  select- 
men in  some  part  of  the  town  where  there  was  none  before,  and  where  no 
pound-keeper  had  been  appointed  at  the  last  annual  meeting. 

In  replevin  by  the  owner  of  cattle  held  by  the  defendant  as  pound-keeper  in  the 
new  pound,  the  court  below  found  in  detail  certain  facts  with  regard  to  the 
establishment  of  the  new  pound  and  the  detention  by  the  defendant  of  the 
cattle  therein,  and  concluded  the  finding  as  follows :  "  The  court  finds  that 
said  cattle  were  unlawfully  detained  by  the  defendant  and  that  the  plaintiff 
was  entitled  to  the  immediate  possession  of  the  same."  Held  to  be  a  conclu* 
sion  of  law  from  the  facts  stated,  which  could  be  reviewed  by  this  court  on  a 
motion  in  error. 

Replevin  to  recover  possession  of  cattle  impounded; 
brought  to  the  Superior  Court  in  Windham  County,  and  tried 
to  the  court  on  the  general  issue,  with  notice,  before  Oulver, 
J.    The  court  made  the  following  finding  of  facts:— 

On  the  17th  day  of  June,  1876,  the  defendant  was  the  law- 
ful pound-keeper  of  a  lawful  pound  in  the  town  of  Eastford; 
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as  such  pound-keeper  he  received  into  the  pound  nine  cattle, 
being  the  property  of  the  plaintiff,  having  been  lawfully 
brought  there  by  two  haywards  of  the  town,  who  took  them 
from  the  highway  where  they  were  found  running  at  large, 
having  escaped  from  the  plaintiff's  enclosure  witliout  his 
knowledge.  The  cattle  were  lawfully  kept  in  the  pound  by 
the  defendant  and  by  him  properly  cared  for  until  some  time 
during  the  night  of  the  22d  of  June,  when  by  means  of  some 
human  agency,  without  the  knowledge  of  the  defendant,  and 
without  any  agency  of  the  plaintiff,  direct  or  indirect,  and 
without  his  consent,  they  escaped  from  the  pound  into  the 
plaintiff's  enclosure.  The  poundage  fees  and  expense  of 
keeping  the  cattle  were  not  paid  to  the  defendcuit  nor  tendered 
to  him. 

The  plaintiff  was  notified  of  the  impounding  within  twenty- 
four  hours  by  the  haywards;  also  within  an  hour  after  the 
cattle  had  escaped  the  defendant  notified  the  plaintiff  that 
they  had  been  wrongfully  let  out  of  the  pound. 

The  cattle  were  suffered  to  remain  by  the  plaintiff  in  his 
enclosure  until  the  24th  of  June,  when  the  defendant  by  a 
writ  of  replevin  caused  them  to  be  taken  out^nd  placed  in  a 
new  pound  which  the  selectmen  of  the  town  caused  to  he 
established  on  that  day  in  the  town.  The  defendant  kept 
them  in  the  new  pound  until  the  10th  day  of  July,  1876, 
assuming  to  do  so  as  pound-keeper,  but  the  coiu*t  finds  that  he 
had  never  been  appointed  pound-keeper  of  the  new  pound,  nor 
had  any  person  been  appointed  keeper  of  it;  and  the  defend- 
ant claimed  the  right  to  hold  the  cattle  in  the  new  pound  by 
the  direction  of  one  of  the  selectmen.  Tlie  new  pound  was 
distant  from  the  old  pound  about  six  hundred  and  fitly  feet. 
Tlie  old  pound  still  remained  a  lawful  pound,  but  when  the 
cattle  were  let  out  the  gate,  hinges  and  lock  belonging  thereto 
were  broken,  but  could  have  been  repaired,  and  in  fact  were 
repaired,  in  about  three  hours  at  a  trifling  cost. 

The  plaintiff  on  the  10th  day  of  July  caused  the  cattle  to 
be  replevied,  without  paying  or  offering  to  pay  the  defendant's 
poundage  fees  and  expenses  for  keeping  them  in  the  old  pound 
up  to  the  time  of  their  escape,  or  the  expense  claimed  by  the 
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defendant  for  keeping  them  in  the  new  pound,  the  whole 
amounting,  as  claimed  by  the  defendant,  to  129.50. 

The  court  finds  that  the  cattle  at  the  time  the  plaintiff 
replevied  them  were  unlawfully  detained  by  the  defendant, 
and  that  the  plaintiff  was  entitled  to  the  immediate  possession 
of  the  same ;  and  therefore  finds  the  issue  in  favor  of  the 
plaintiff,  and  that  he  recover  of  the  defendant  one  dollar 
damages  and  costs. 

The  defendant  brought  the  case  before  this  court  by  a 
motion  in  error.  y 

G.  W.  PhillipB  and  H.  Johnsoriy  for  the  plaintiff  in  error. 

Jl  eT".  Penrose^  for  the  defendant  in  error. 

Carpenter,  J.  The  plaintiff's  cattle  were  lawfully  im- 
pounded on  the  17th  day  of  June,  1876.  During  the  night 
of  June  21st  they  were  forcibly  and  unlawfully  taken  from 
the  pound,  and  the  pound  wajs  thereby  rendered  unfit  for 
present  use.  The  selectmen  thereupon  established  what  the 
finding  denominates  a  "  new  pound,"  but  which  was  mani- 
festly a  mere  substitute  for  the  old  one.  On  the  24th  of  June 
tlie  defendant,  who  was  the  pound-keeper  of  the  old  pound, 
regained  the  possession  of  the  cattle,  and  put  them  in  the 
newly-established  pound,  where  they  were  kept  until  July 
10th,  when  the  plaintiff  took  them  by  virtue  of  the  writ  in 
this  suit,  without  paying  poundage  fees  or  other  charges. 

Neither  the  defendant  nor  any  other  person  was  specially 
appointed  pound-keeper  of  the  new  pound. 

The  plaintiff  made  no  claim  that  the  cattle  were  wrongfully 
impounded  in  the  first  instance,  but  he  did  claim  that  they 
were  unlawfully  detained  in  the  new  pound,  for  the  reason 
that  the  defendant  was  not  the  lawful  keeper  of  that  pound ; 
and  this  claim  was  sustained  by  the  Superior  Court. 

This  claim  is  purely  technical,  and  if  sustained  by  this 
court  it  must  be  sustained  ^t  the  expense  of  justice.  The 
com-t  below  found  that  the  cattle  "were  unlawfully  detained 
by  the  defendant  and  that  the  plaintiff  was  entitled  to  the 
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immediate  possession  of  the  same."  Tliat  is  a  conclusion  of 
law.  If  the  facts  stated  do  not  warrant  the  conclusion  the 
judgment  is  clearly  erroneous.  That  conclusion  rests  entirely 
upon  the  assumption  that  the  defendant  could  not  lawfully 
detain  the  cattle  in  the  new  pound,  inasmuch  as  he  was  not 
specially  appointed  keeper  of  that  pound. 

The  defendant  was  duly  elected  a  pound-keeper  of  the  town. 
The  place  where  the  cattle  were  kept  was  legally  established 
by  the  selectmen  as  a  pound.  Therefore  the  defendant  was 
a  lawful  pound-keeper  and  kept  the  cattle  in  a  lawful  pound, 
and  in  doing  so  did  not  interfere  with  the  official  rights  and 
duties  of  any  other  person.  The  precise  objection  is  that  the 
link  connecting  the  lawful  pound  with  a  lawful  pound-keeper 
was  wanting — that  the  selectmen  did  not  follow  the  statute 
literally  and  make  a  formal  appointment. 

By  statute  (Gen.  Statutes,  p.  24,  sec.  1,)  each  town  at  its 
annual  town  meeting  is  required  to  elect  "  a  pound-keeper  for 
each  pound."  On  page  254,  sec.  1,  it  is  provided  that  "the 
selectmen  of  every  town  shall  erect  and  maintain  a  sufficient 
pound  or  pounds  for  the  impounding  thei'eiu  of  all  creatures 
liable  by  law  to  be  impounded."  The  second  section  is  as 
follows: — "When  the  selectmen  shall  establish  a  new  pound, 
they  shall  appoint  a  pound-keeper  for  it,  to  hold  office  until 
the  next  annual  town  meeting." 

These  statutes  were  intended  for  the  guidance  of  plain 
practical  men — men  not  learned  in  the  law,  and  not  familiar 
with  its  technicalities.  They  are  expressed  in  the  most  gen- 
eral terms,  intentionally  leaving  much  to  the  discretion  and 
judgment  of  the  men  who  are  to  administer  them.  A  sub- 
stantial compliance  with  the  statutes,  following  their  spirit 
and  accomplishing  their  object,  even  though  there  be  not  a 
rigid  adherence  to  the  letter,  is  all  that  is  required.  If  it  can 
t)e  done  consistently  with  the  rules  of  law  they  should  be  so 
construed  as  to  protect  the  men  who  are  charged  with  tlieir 
execution,  and  that  construction  which  makes  them  a  trap 
and  a  snare  in  the  hands  of  designing  men  should  be  avoided. 
Bearing  in  mind  these  suggestions  let  us  examine  the  terms 
of  the  statutes. 
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It  will  be  noticed  that  pound-keepers  appointed  by  the 
selectmen  hold  their  oflBces  temporarily — "until  the  next 
annual  town  meeting."  Preference  is  manifestly  given  to 
officers  elected  by  the  people.  It  follows  logically  from  this 
suggestion,  as  well  as  from  the  general  scope  and  object  of 
the  statute,  that  they  should  only  be  appointed  by  the  select- 
men when  there  is  a  necessity  for  it.  The  new  pound  con- 
templated by  the  second  section,  cited  above,  is  a  pound  in 
some  part  of  the  town  where  there  was  none  before,  and 
where  no  pound-keeper  was  elected  at  the  last  annual  town 
meeting.  In  such  cases,  if  the  pound  is  to  be  used  before 
the  next  annual  meeting  there  is  a  necessity  for  an  appoint- 
ment by  the  selectmen. 

If  a  new  pound  is  established  to  take  the  place  of  one 
already  existing,  no  matter  for  what  cause,  and  no  matter 
whether  temporarily  or  permanently,  the  keeper  of  the  old 
pound  elected  by  the  people  may  lawfully  keep  such  new 
pound,  and  there  is  no  necessity  for  the  appointment  of 
iinother.  Suppose  for  illustration  a  pound  should  be  found 
msufficient  for  want  of  capacity,  and  the  selectmen  should 
establish  an  additional  pound.  Can  there  be  any  doubt  that 
tlie  keeper  of  the  old  pound  might  lawfully  keep  the  new? 
Suppose  again  a  pound  should  be  destroyed  by  fire,  and  the 
selectmen  should  establish  a  new  one  as  a  substitute  therefor. 
In  such  a  case  what  necessity  is  there  for  a  new  appointment  ? 
The  case  before  us  does  not  differ  in  principle  from  the  one 
supposed.  The  old  pound  was  temporarily  unfit  for  use.  One 
was  needed  immediately.  The  selectmen  were  to  determine 
what  should  be  done.  Instead  of  repairing  they  established 
another  pound  but  a  few  rods  distant.  For  the  time  being 
there  was  but  one  pound.  It  is  not  for  the  courts  to  say 
whether  they  acted  wisely  or  unwisely,  judiciously  or  other- 
wise. Their  action  in  the  premises,  so  long  as  they  acted 
within  the  scope  of  their  powers,  cannot  be  reviewed  or  called 
in  question.  The  sufficiency  or  insufficiency  of  the  old  pound 
and  the  necessity  for  a  new  one  were  questions  to  be  deter- 
mined solely  by  the  selectmen.  The  fact  therefore  that  the 
slight  damage  was  subsequently  repaired,  so  that  there  were 
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in  fact  two  separate  enclosures  used  as  one  pound,  is  immate- 
rial. If  two  such  enclosures  are  needed  in  the  same  locality, 
or  if  from  any  cause  the  selectmen  establish  two,  whether 
needed  or  not,  we  see  no  legal  objection  to  placing  them  both 
in  charge  of  one  pound-keeper.  So  that,  whether  the  old 
pound  was  or  was  not  repaired  at  the  time  the  plaintiff  replevied 
the  cattle,  or,  in  other  words,  whether  one  or  two  enclosures 
actually  existed  at  that  time,  can  make  no  difference  with  the 
result.  In  any  event  there  was  nothing  in  the  conduct  of  the 
defendant  that  was  positively  wrong,  nothing  that  contravened 
the  statute  or  public  policy,  and  nothing  which  occa^sioned 
the  slightest  injury  to  the  plaintiff. 

Under  the  circumstances  we  think  that  the  new  pound,  as 
it  is  called,  must  be  regarded  as  a  substitute  for  the  old  one, 
or,  after  the  old  one  was  repaired,  as  an  addition  thereto  and 
a  part  thereof;  and  that  the  defendant  was  the  lawful  keeper 
thereof  without  an  additional  appointment. 

In  holding  otherwise  we  think  the  court  below  erred.  A 
new  trial  must  be  advised. 

In  this  opinion  the  other  judges  concurred. 


Henry  Trowbridge  vs.  Loren  Bosworth. 

The  plaintiff  was  pound-keeper  and  held  the  cattle  of  the  defendant  in  the 
pound.  ■  While  80  held  they  were  let  out  by  some  person  unknown,  without 
complicity  on  the  part  of  the  defendant,  and  returned  to  the  defendant's 
enclosure.  The  plaintiff  sent  notice  to  the  defendant  that  the  cattle  had  been 
illegally  returned  to  his  enclosure  but  did  not  demand  them  or  go  for  them. 
The  cattle  not  being  returned  to  the  pound  the  plaintiff  brought  replevin  for 
them-  Held  that  the  defendant  was  not. in  the  position  of  a  wrong-doer,  and 
was  not  liable  to  the  action  until  demand  had  been  made  upon  him  and  he  had 
refused  to  give  up  the  cattle  or  to  allow  the  plaintiff  to  enter  his  enclosure  and 
take  them. 

Replevin  for  cattle  claimed  to  be  unlawftiUy  detained; 
brought  to  the  Superior  Court  in  Windham  County,  and  tried 
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to  the  court  on  the  general  issue  before  Culver^  J.  The  court 
made  a  special  finding  of  the  facts,  and  rendered  judgment 
for  the  defendant.  The  plaintiff  thereupon  filed  a  motion  in 
error,  and  brought  the  record  before  this  court. 

The  facts  found  in  the  next  preceding  case  are  those  of  the 
present  case  so  far  as  applicable,  with  the  further  fact  that  the 
plaintiff  in  the  present  case  made  no  demand  upon  the  defend- 
ant for  the  cattle  after  they  had  escaped  from  the  pound  and 
returned  to  his  enclosure,  or  for  the  privilege  of  entering  his 
enclosure  to  take  them,  and  tliat  the  defendant  had  never 
refused  either  to  ^ve  them  up  or  to  allow  the  plaintiff  to 
enter  and  take  them. 

ff .  W.  PJUUipa  and  -H*.  Johnson^  for  the  plaintiff. 

J.  J.  Penrose^  for  the  defendant. 

Pardee,  J.  Trowbridge  was  the  lawfully  appointed  keeper 
of  a  pound  in  the  town  of  Eastford  on  the  17th  day  of  June, 
1876 ;  on  that  day  two  haywards  of  that  town  took  nine  cattle 
belonging  to  Bosworth,  which  were  running  at  large  in  the 
highway,  and  delivered  them  to  Trowbridge  to  be  impounded ; 
of  this  Bosworth  had  notice  within  twenty-four  hours.  Trow- 
bridge kept  the  cattle  in  the  pound,  feeding  them  at  his  own 
expense,  until  the  night  of  the  22d  day  of  June,  when  some 
person,  without  the  knowledge  of  Bosworth  or  Trowbridge, 
illegally  broke  down  the  gate  of  the  pound,  and  the  cattle 
escaped  therefrom  and  returned  into  Bosworth's  enclosure, 
where  Trowbridge  found  them  on  the  next  morning ;  at  that 
time  and  place  he  notified  Bosworth  that  some  one  had  wrong- 
fully suffered  them  to  escape  from  the  pound,  and  that  no  one 
had  paid  or  tendered  to  him  the  poundage  fees  or  expenses; 
and  on  the  24th  day  of  June  he  prayed  out  his  writ  of 
replevin,  and  by  virtue  thereof  the  cattle  were  taken  from  the 
enclosure  of  Bosworth  and  placed  in  his  own  possession, 
where  they  remained  until  the  10th  day  of  July,  when  Bos- 
worth in  turn  prayed  out  a  writ  of  replevin,  and  by  virtue 
thereof  the  cattle  were  placed  in  his  possession,  where  they 
have  since  remained. 
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The  statute  compels  pound-keepers  to  receive  and  keep  all 
cattle  lawfully  brought  to  the  pound,  and  provide  food  and 
water  for  them,  and  declares  that  the  owner  shall  not  redeem 
or  replevy  them  out  of  the  pound  until  he  has  paid  the  pound- 
age fees  and  expenses.  When  therefore  the  haywards,  as 
agents  of  and  in  obedience  to  the  law,  brought  these  cattle  to 
the  pound,  and  Trowbridge  in  compliance  with  the  same  stat- 
ute had  fed  them  at  his  own  expense  four  days  after  Bosworth 
knew  that  they  were  in  legal  custody  and  that  they  were  thus 
being  provided  for,  he  had  as  against  Bosworth  a  lien  upon 
the  cattle  for  his  expenses  as  well  founded  as  if  Bosworth  had 
brouglit  them  to  him  and  had  requested  him  to  feed  them. 
And,  after  the  cattle  had  been  forcibly  and  illegally  taken 
from  the  pound  and  from  the  possession  of  Trowbridge  as 
keeper,  his  right  to  a  lien  would  authorize  him  to  demand  and 
have  a  returifof  them  to  the  pound,  to  be  there  detained  sub- 
ject to  his  lien  until  released  by  some  legal  method.  The 
forcible  removal  would  not  of  necessity  terminate  the  keeper's 
right  to  the  possession  of  or  lien  upon  them ;  would  not  of 
necessity  invest  Bosworth  with  such  a  present  absolute  legal 
right  to  them  as  would  justify  him  in  detaining  them  after 
due  demand  from  Trowbridge.  But  the  finding  does  not 
show,  either  that  Trowbridge  asked  Bosworth  to  re-deliver  the 
cattle  to  him  or  for  permission  to  enter  his  enclosure  and  take 
them.  He  merely  notified  him  that  they  had  been  illegally 
returned  to  his  enclosure  by  the  act  of  some  unknown  person. 
This  notice  did  not  make  it  the  duty  of  Bosworth  to  take  any 
initiatory  step  in  the  matter  of  returning  them  to  the  pound; 
he  had  a  right  to  receive  the  notice  in  silence ;  tlie  presence 
of  the  cattle  in  his  enclosure  was  the  continuing  act  of  the 
unknown  wrong-doer,  for  which  Bosworth  did  not  become 
•  responsible  until  he  had  refused  permission  to  Trowbridge  to 
have  possession  of  them.  Bosworth,  therefore,  as  a  matter 
of  law  did  not  detain  the  cattle,  and  the  fact  that  they  were 
within  the  lines  of  his  enclosure  under  the  circumstances 
herein  detailed  did  not  relieve  Trowbridge  from  the  duty  of 
making  a  demand  for,  or  a  request  for  permission  to  enter 
and  take  them,  as  a  foundation  for  his  writ  of  replevin,    Pre- 
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sumably  the  request  would  have  been  granted,  and  Bosworth 
is  not  to  be  burdened  with  the  expense  of  defending  this  writ 
until  he  has  placed  himself  in  the  wrong  by  a  refusal. 
There  is  no  error  in  the  judgment  complained  of. 

In  tliis  opinion  the  other  judges  concurred. 
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Weed  V.  Boroagh  of  Greenwich. 


SUPREME  COURT  OF  ERRORS. 

FAIRFIELD  COUNTY. 

SEPTEMBER  TERBf,  1877. 

Present, 
Park,  C.  J.,  Carpenter,  Pardee  and  Granger,  Js.* 


Jacob  T.  Weed  vb.  The  Borough  op  Greenwich. 

The  charter  of  a  borough  gave  the  warden  and  burgesses  authority  to  order  the 
removal  of  all  encroachments  upon  any  public  highway  of  the  borough,  and 
upon  the  order  not  being  obeyed  to  cause  them  to  be  removed.  The  warden, 
acting  ofiicially  and  under  a  vote  passed  by  the  warden  and  bui^sses,  caused 
a  fence  of  the  plaintiff  along  the  line  of  the  highway  to  be  removed,  the 
plaintiff  not  obeying  an  order  previously  made  for  its  removal.  The  fence 
was  in  good  faith  supposed  by  the  warden  and  burgesses  to  be  an  encroach- 
ment, but  was  not  so  in  fact  In  an  action  of  trespass  brought  against  the 
boron jrh,  it  was  held — 

1.  That  the  grant  of  power,  though  to  the  warden  and  burgesses,  was  in  reality 
to  the  borough. 

2.  That  the  power  to  remove  encroachments  was  a  power  asked  for  and  obtained 
by  the  borough  for  its  own  advantage  and  not  for  the  benefit  of  the  public 

3.  That  in  the  removal  of  encroachments  it  was  therefore  exercising  a  priri- 
lej?e,  not  discharging  a  governmental  duty. 

4.  That  the  borough  was  liable  for  the  acts  of  the  warden. 

[Two  Judges  dissenting.] 

Trespass  qu.  cl,fr.^  brought  to  the  Superior  Court  in  Fair- 
field County.  The  defendants  pleaded  the  general  issue,  with 
notice  that  they  should  show  that  the  acts  complained  of  were 
done  by  the  officers  of  the  borough,  under  directions  from  the 
borough,  in  removing  certain  encroachments  made  by  the 
plaintiff  upon  a  public  street  of  the  borough,  and  were  in 

*  Judge  HoYET  of  the  Superior  Court  sat  in  the  place  of  Judge  Looms, 
(who  had  gone  abroad  for  his  health,)  in  the  cases  of  Weed  v.  Borough  of  Greene 
wich,  Mead  v.  N.  York  j*  HouaaUmic  K  R.  Co,,  and  King  v.  The  $amo. 
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pursuance  of  authority  conferred  upon  the  borough  by  its 
charter.  The  case  was  referred  to  a  committee,  by  whom  the 
following  fects  were  found : — 

The  plaintiff  had  been  the  owner  of  the  premises  on  which 
the  trespass  was  claimed  to  have  been  committed  since  the 
year  1832.  In  April,  1871,  John  Voorhis,  warden  of  the 
borough  of  Greenwich,  and  acting  as  such  in  his  official 
capacity,  and  pursuant  to  resolutions  passed  and  proceedings 
had  by  the  court  of  warden  and  burgesses  of  the  borough 
relative  to  removing  encroachments  on  the  highways,  caused 
the  plaintiff's  fence  in  front  of  his  house,  and  all  his  garden 
fence  fronting  on  the  highway,  to  be  taken  up  and  laid  back 
on  the  plaintiff's  premises,  doing  as  little  injury  as  was  possi- 
ble in  making  the  removal. 

Upon  the  main  question  of  fact  in  the  case,  namely, 
whether  the  fence  of  the  plaintiff,  so  removed,  was  over  the 
line  of  and  upon  the  highway,  and  therefore  an  encroachment 
on  the  highway,  a  great  number  of  witnesses  was  introduced 
and  testified,  and  the  committee  found  that  at  the  time  of  the 
trespass  alleged  the  plaintiff's  fences  were  not  an  encroach- 
ment upon  the  highway,  and  that  the  same  were  not  lawfully 
removed. 

It  was  claimed  on  the  part  of  the  defendants  that  the 
borough  had  never  at  any  borough  meeting  authorized  or 
ordered  or  ratified  any  such  action  on  the  part  of  any  of  its 
agents  or  qfficers;  that  whatever  was  done  in  the  way  of 
authorizing  the  taking  down  and  removal  of  the^ fences  of  the 
plaintiff  was  done  entirely  by  the  court  of  burgesses  of  the 
borough,  and  that  no  borough  meeting  had  ever  authorized 
or  ratified  their  proceedings ;  and  that,  if  any  trespass  was 
committed,  the  borough  of  Greenwich  was  in  nowise  liable 
tlierefor. 

The  committee  found  that  the  borough,  acting  as  such,  did 
never,  at  any  borough  meeting,  authorize,  sanction  or  ratify 
the  trespasses  set  forth  in  the  plaintiff's  declaration;  that 
whatever  was  done  in  the  premises  was  done  pursuant  to 
the  votes,  resolutions  and  action  of  the  warden  and  burgesses 
of  the  borough ;  that  the  warden  and  burgesses,  in  whatever 
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action  they  took,  acted  under  the  provisions  of  section  7  of 
amendments  to  tlie  charter  of  the  borough,  passed  at  the  May 
session,  1864,  of  the  General  AssemWy,  and  which  provides 
as  follows : — 

"  The  warden  and  burgesses  are  hereby  authorized  to  direct 
the  proprietors  of  lands  fronting  any  street,  highway,  public 
walk  or  ground,  to  set  out  and  straighten  his,  her  or  their 
fences  in  such  manner  as  said  warden  and  burgesses  may 
direct,  and  said  warden  and  burgesses  are  hereby  empowered, 
from  time  to  time,  to  order  the  removal  of  all  nuisances  within 
the  limits  of  the  said  borough,  and  all  incumbrances,  encroach- 
ments or  obstructions  erected,  placed,  laid,  left,  deposited  or 
continued  upon  any  highway,  walk,  or  public  ground  in  said 
borough ;  and  the  person  or  persons  committing  or  continuing, 
erecting,  placing,  laying,  leaving  or  /  depositing  any  such 
nuisances,  encroachments  or  obstructions,  shall  remove  the 
same  upon  being  notified  of  such  order;  and  in  case  such 
person  or  persons  so  committing  or  continuing,  erecting, 
placing,  laying,  leaving  or  depositing  any  such  nuisances^ 
encroachments  or  obstructions  as  aforesaid,  shall  fail  to 
remove  the  same  upon  being  ordered  so  to  do  as  aforesaid, 
then  said  warden  and  burgesses  shall  remove  or  cause  to  be 
removed  all  such  nuisances,  incumbrances,  encroachments  or 
obstructions ;  and  said  borough  shall  recover  the  expense  of 
such  removal  from  said  person  or  persons  so  committing,  con- 
tinuing, erecting,  placing,  laying,  leaving  or  depositing  such 
nuisances,  encroachments,  incumbrances  and  obstructions  as 
aforesaid." 

If  the  court  should  be  of  opinion  that  upon  the  foregoing 
facts  the  borough  of  Greenwich  was  liable,  the  committee 
found  that  the  plaintiflf  was  entitled  to  recover  damages  in 
the  sum  of  one  hundred  dollars. 

The  court  (^Beardsley,  J".,)  upon  these  facts  rendered  judg- 
ment for  the  defendants,  and  the  plaintiff  brought  the  record 
before  this  court  by  a  motion  in  error.  The  case  was  argued 
at  a  former  term  of  the  court,  but  was  re-argued  at  the  pres- 
ent term  by  order  of  the  court. 
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W.  K.  Seeley  and  S.  Feuenden^  for  the  plaintiff. 

1.  The  people  comprising  the  borough  of  Greenwich 
sought  certain  privileges  from  the  state,  which  were  not  pos- 
sessed by  them  as  citizens  of  the  town  of  Greenwich.  They 
were  granted  a  charter,  which  they  accepted,  and  by  which 
they  were  authorized  through  their  officers,  the  warden  and 
burgesses,  to  do  certain  acts  which  were  for  their  private 
advantage  as  a  corporation.  They  were  authorized  to  lay  out 
new  streets,  walks  and  public  grounds,  and  to  alter  and 
enlarge  any  existing  ones ;  to  order  the  construction  of  side- 
walks and  gutters ;  and  to  order  and  cause  to  be  removed  all 
nuisances  and  encroachments  upon  any  of  the  streets  within 
the  limits  of  the  corporation.  The  borough  through  its  offi- 
cers undertook  the  duties  imposed  upon  it  by  the  charter,  and 
removed  a  claimed  encroachment  upon  one  of  the  streets. 
The  act  was  done  in  good  faith,  within  the  scope  and  in  the 
performance  of  corporate  powers  constitutionally  conferred, 
and  in  the  execution  of  a  corporate  duty,  which,  when  exe- 
cuted, would  have  resulted,  had  the  claim  of  the  borough  been 
true,  in  a  special  advantage  to  it.  The  defendants  are  there- 
fore liable  both  upon  principle  and  authority.  The  rule  is 
clearly  stated  by  Dillon  (Mun.  Corp.,  §  766).  "The  rule  of 
law  is  a  general  one,  that  the  superior  or  employer  must 
answer  civilly  for  the  negligence  or  want  of  skill  of  his  agent 
or  servant  in  the  course  or  line  of  his  employment,  by  which 
another  is  injured.  Municipal  corporations,  under  the  condi- 
tions herein  stated,  fall  within  the  operation  of  this  rule  of 
law,  and  are  liable,  accordingly,  to  civil  actions  for  damages, 
when  the  requisite  elements  of  liability  co-exist.  To  create 
such  a  liability,  it  is  fundamentally  necessary  that  the  act 
done  which  is  injurious  to  others,  must  be  within  the  scope  of 
the  corporate  powers  as  prescribed  by  charter  or  positive 
euactnient  (the  extent  of  which  powers  all  persons  are  bound 
at  their  peril  to  know) ;  in  other  words,  it  must  not  be  ultra 
vires  in  the  sense  that  it  is  not  within  the  power  or  authority 
of  the  corporation  to  act  in  reference  to  it  under  any  circum- 
stances." The  defendants  claimed  below,  that  as  the  fence  in 
fact  was  not  within  the  limits  of  the  highway,  and  therefore 
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no  encroachment,  the  borough  could  not  be  liable,  as  the 
charter  did  not  authorize  the  borough,  through  its  officers,  to 
remove  a  fence  not  an  encroachment ;  that  the  act  was  ultra 
vires.  Such  is  not  the  rule ;  good  sense  and  the  authorities 
are  alike  against  tlie  claim.  Thayer  v.  City  of  Boston^  19 
Pick.,  611;  Howell  v.  City  of  Buffalo,  16  N.  York,  612,  519; 
Bennett  v.  City  of  Buffalo,  17  id.,  388;  Pekin  v.  Newell,  26 
111.,  320;  Dillon  Mun.  Corp.,  §§  769,  770. 

2.  But  it  is  claimed  that  the  borough  is  not  liable,  because 
the  warden  and  burgesses  were  not  its  officers  or  in  the  per- 
formance of  corporate  powers  and  duties,  but  were  public 
officers  and  in  the  performance  of  public  duties  simply.  In 
the  consideration  of  this  subject  it  must  be  remembered  that 
the  officers  of  these  corporations  and  their  duties  under  their 
charters  are,  in  a  broad  sense,  public.  They  directly,  in  most 
cases,  and  in  all  indirectly,  affect  the  interest  of  the  general 
public  with  whom  they  have  relations ;  but  while  this  is  true, 
yet  in  a  legal  sense  these  officers  and  their  duties  under  their 
charters  are  mostly  of  a  corporate  and  private  character. 
Tliey  are  so  unless  they  are  public  in  the  sense  of  being  gov- 
ernmental. While,  therefore,  it  is  true  that  the  distinction 
between  officers  of  the  corporation  and  public  governmental 
officers,  and  between  the  duties  that  are  corporate  and  the 
duties  that  are  purely  public  and  governmental,  have  been  the 
subject  of  much  discussion  and  some  difference  of  views,  yet 
the  authorities  would  clearly  appear  to  class  these  officers  and 
their  duties  under  the  7th  section  of  the  charter,  as  officers  of 
the  corporation  and  as  corporate  duties,  as  contradistinguished 
from  public  governmental  officers  and  public  governmental 
duties.  The  principle  upon  which  these  municipal  corpora- 
tions are  liable  is  well  stated  by  CARPENTten,  J.,  in  the  case  of 
Jones  V.  City  of  New  Haven,  84  Conn.,  14.  "But  when  a 
corporation  is  charged  with  the  performance  of  some  public 
duty,  as  a  condition,  express  or  implied,  upon  which  it  holds 
its  corporate  powers;  when  a  grant  is  made  to  a  corporation 
of  some  special  power  or  privilege  at  its  request,  out  of  which 
public  duties  grow,  and  when  some  special  duty  is  imposed 
upon  a  corporation  not  belonging  to  it  under  the  general  law, 
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with  its  consent;  in  these  and  like  cases,  if  the  corporation  is 
guilty  of  negligence  in  tlie  dischai*ge  of  such  duty,  thereby 
causing  injury  to  another,  it  is  liable  to  an  action  in  favor  of 
the  party  injured.  The  ground  of  liability  in  this  class  of 
cases  seems  to  be,  that  the  defendant  corporation  has  for  a 
consideration  voluntarily  contracted  to  discharge  the  duty  in 
question.  In  respect  to  such  duties  a  town  or  city  is  not  a 
mere  municipal  corporation,  but  is  a  private  one,  and  liable  as 
an  individual  would  be  under  the  same  circumstances.'*  The 
same  rule  is  also  stated  in  the  cases  of  Conrad  y.  Village  of 
Ithaca^  16  N.  York,  158,  and  Weet  v.  Village  of  Brockport, 
id.,  161,  both  of  which  cases  are  cited  with  approval  in  Jones 
V.  New  Haven.  And  Judge  Cooley  in  his  treatise  holds  to 
the  same  view.  Cooley's  Const.  Lim.,  2d  ed.,  247.  The 
same  rule  was  again  laid  down  in  the  recent  case  of  Lee  v. 
Village  of  Sandy  Hill,  40  N.  York,  442,  decided  in  1869. 
This  case  has  recently  been  affirmed  by  the  case  of  Bvffalo 
^  Hamburg  Turnpike  Co.  v.  City  of  Buffalo,  58  N.  York, 
639,  decided  in  1874.  See  also  Yates  v.  City  of  Milwaukee, 
10  Wall.,  497;  Hamilton  v.  City  of  Fond  du  Lac,  40  Wis., 
47,  51;  Woodcock  v.  City  of  Calais,  66  Maine,  234;  Sheldon 
V.  Village  of  Kalamazoo,  24  Mich.,  383 ;  Soulard  v.  City  of  St. 
Louis,  36  Misso.,  546;  Allen  v.  City  of  Decatur,  23  111.,  332; 
City  of  Chicago  v.  Joney,  60  id.,  386;  City  of  Chicago  v. 
McGraw,  75  id.,  566;  Maximilian  v.  Mayor  ^c.  of  New 
York,  62  N.  York,  166;  Barnes  v.  IHstrict  of  Columbia,  91 
U.  S.  Reps.,  540. 

3.  If  it  should  be  said  that  this  grant  of  power,  or  impo- 
sition of  duties,  under  the  7th  section  of  the  charter,  is  not 
to  the  borough  as  a  corporation,  but  to  the  warden  and  bur- 
gesses as  individuals,  we  cite  the  decision  in  the  case  of  Weet 
v.  Village  of  Brockport,  16  N.  York,  170,  where  Selden,  J., 
in  giving  the  opinion,  says:  " In  all  charters  creating  corpora- 
tions, powers  conferred  upon  those  who  stand  in  place  of  and 
represent  the  corporate  body,  are  deemed  to  be  conferred  upon 
the  corporation  itself.  Tlie  cases  which  prove  this  are  innu- 
merable, and  I  shall  assume  it  without  further  argument." 
Tlie  oases  of  Lee  v.  Village  of  Sandy  Hill,  40  N.  York,  442, 
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Buffalo  ^  Hamburg  Turnpike  Co.  v.  City  of  Buffalo^  58  id., 
639,  and  Barnes  v.  JDUtrict  of  Columbia^  91  U.  S.  Reps.,  540, 
maintain  the  same  view. 

J,  B.  Curtis  and  JT.  W.  R,  Hoyt^  for  the  defendants. 

1.  The  case  under  consideration  presents  the  necessity 
for  a  cai'eful  consideration  and  separation  of  the  different 
powers  conferred  upon  municipal  corporations,  and  a  like 
careful  consideration  and  separation  from  those  powers  of  the 
power  directly  conferred  upon  tlie  individuals  who  are  at  the 
same  time  officers  of  the  corporation,  who  in  the  exercise  of 
the  powers  act  as  officers  of  the  law  and  not  as  agents  of  the 
corporation.  This  distinction  is  well  stated  in  the  case  of 
Lloyd  y.  Mayor  ^c.  of  New  York^  5  N.  York,  370.  The 
city  of  New  York  possesses  two  kinds  of  powers,  one  govern- 
mental and  public,  and  to  the  extent  they  are  held  and  exer- 
cised it  is  clothed  with  sovereignty.  The  others  are  private, 
and  to  the  extent  they  are  held  and  exercised  it  is  a  legal 
individual.  The  former  are  given  and  used  for  public  pur- 
poses, the  latter  for  private  purposes.  While  in  the  exercise 
of  the  former  the  corporation  is  a  municipal  government,  in 
the  exercise  of  the  latter  it  is  a  corporate  legal  individual. 
The  power  to  construct,  maintain  and  repair  highways,  and  to 
remove  nuisances  and  encroachments  therefrom,  is  a  public 
governmental  duty.  It  is  a  duty  belonging  originally  to  the 
state,  and  is  for  the  benefit  of  the  public,  and  is  imposed  upon 
the  several  municipal  and  quasi  corporations  by  state  legisla- 
tive authority.  Angell  on  Highways,  2d  ed.,  §  302;  Borough 
of  Stonington  v.  States^  31  Conn.,  213.  The  duty  to  con- 
struct, maintain  and  repair  highways  imposed  upon  such  cor- 
porations is  not  in  any  sense  private,  but  is  a  power  exercised 
by  the  corporation  for  the  state  from  whence  the  power  is 
derived.  Chidsey  v.  Canton^  17  Conn.,  478.  But  the  con- 
struction and  maintenance  of  sewers,  the  laying  out  and  keep- 
ing in  repair  of  a  park,  the  lighting  of  the  streets  of  a  city  or 
a  borough  by  night,  the  supplying  of  such  city  or  borough 
with  water,  Ac,  are  matters  of  a  private  character.  They 
are  regarded  in  law  as  solely  for  the  benefit  of  the  corooration 
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and  not  as  matters  of  general  concern  to  the  people  of  the 
state.  Jones  v.  City  of  New  Raven,  84  Conn.,  12;  Bailey  y. 
Mayor  ^c.  of  New  York,  8  Hill,  538.  The  removal* of 
nuisances  and  obstructions  from  highways  is  a  public  govern- 
mental duty  as  much  as  the  duty  to  construct  and  repair  the 
same ;  and  when  such  power  is  vested  in  individuals  who  are 
at  the  same  time  oflicers  of  a  municipal  or  quasi  corporation, 
they,  to  the  extent  of  the  powers  vested  in  them  by  the  law 
for  that  purpose,  are  officers  of  the  state,  or  as  they  are  some- 
times termed,  officers  of  the  law.  It  being  conceded  that  the 
construction  and  maintenance  of  highways  is  a  public  govern- 
mental duty,  it  is  very  clear  that  if  the  borough  had  taken 
upon  itself  under  the  statutes  the  obligation  to  repair  the 
highways  within  its  limits,  it  would  be  liable  to  the  same 
extent  and  in  the  same  general  manner  as  a  town  is  now 
liable.  If  the  selectmen  of  a  town  fail  to  keep  a  highway  in 
repair,  in  case  of  injury  to  persons  or  property?  the  town  is 
clearly  liable.  If  the  warden  and  burgesses  should  fail  to  do 
tlie  same  thing,  and  a  like  injury  should  result,  the  borough 
would  be  clearly  liable.  If  the  selectmen  should  commit  ai 
trespass  in  repairing  a  highway,  and  while  acting  for  the  town,, 
in  the  discharge  of  the  obligation  resting  upon  the  town  to> 
repair  highways,  such  town  would  be  liable.  If  the  warden 
and  burgesses  should  commit  a  like  trespass  in  performing  tho 
same  duty,  and  while  acting  as  agents  of  the  borough,  in  the 
discharge  of  the  obligation  to  repair  highways,  the  borough 
would  be  liable.  In  the  case  of  Thayer  v.  City  of  Bost&t^, 
19  Pick.,  511,  the  officers  of  the  city  were  acting  for  the  city 
under  the  general  powers  conferred  upon  it  to  maintain  its 
hi^^iways.  They  did  not  act  under  a  special  statute  conferring 
up m  them  special  powers  as  individuals  and  directing  them 
how  and  in  what  manner  to  execute  such  power.  Tliere  is  a 
broad  distinction  between  a  power  of  a  public  character  con- 
ferred upon  a  town  or  other  municipal  corf>oration,  and  a 
power  of  a  public  character  conferred  ufK)n  the  individuals 
who  are  at  the  same  time  the  officei's  of  such  town  or  other 
municipal  corporation;  in  the  former  case  the  town  or  other 
municipal  body  acts  through  its  agents,  and  the  act  of  the 
Vol.  xlv.— 28 


Digitized  by 


Google 


178  FAIRFIELD  COUNTY. 

Weed  V.  Borough  of  Greenwich. 

agent  is  the  act  of  the  corporation.  In  tlie  latter  case  the 
individuals  act  by  virtue  of  a  special  statute,  which  confers 
certain  powers  upon  them  as  individuals  and  thereby  consti- 
tutes them  officers  of  the  state  or  officers  of  the  law,  ancl, 
directs  them  as  to  the  manner  in  which  such  power  is  to  be 
executed.  They  perform  a  judicial  as  well  as  an  executive 
act ;  the  power  conferred  upon  them  compels  them  to  exercise 
judgment,  to  give  notice,  and  to  execute.  They  act  in  a  judi- 
cial capacity  as  much  as  appraisers  of  land,  distributors  of 
estates,  or  officers  of  the  peace,  where  they  arrest  and  commit 
on  plain  view  and  with  personal  knowledge.  Tomlinson  v. 
Leavenworthy  2  Conn.,  294.  The  power  conferred  upon  such 
persons  is  not  for  the  special  benefit  of  the  borough,  but  for 
the  public.  There  is  no  power  in  the  borough  to  control  their 
action.  The  borough  could  not,  if  it  would,  direct  them  in 
what  manner  they  should  proceed ;  it  could  not  direct  them 
that  a  removal  should  take  place  before  giving  notice,  and  it 
could  not  forbid  a  removal  by  vote  of  the  borough.  Tliey  are 
directed  by  law  to  perform  acts  requiring  a  promptness  quite 
incompatible  with  a  consultation  with  the  borough,  and  cer- 
tainly, if  the  borough  cannot  control  their  action,  it  should 
not  be  responsible  for  their  conduct.  But  the  case  under 
consideration  presents  this  peculiar  fact,  that  the  borough  had 
no  power  over  the  highway  in  question,  and  it  is  difficult  to 
see  how  such  a  power  can  be  inferred  from  the  language  of 
the  law.  State%  v.  Stoningtorij  31  Conn.,  213;  Walcot  v. 
Swampscotty  1  Allen,  101;  Butterick  v.  City  of  Lowell^  1 
Allen,  174;  White  v.  PhiUipston,  10  Met.,  110;  ffaffordv. 
City  of  New  Bedford,  16  Gray,  297 ;  Qrigg  v.  Foot,  4  Allen, 
197;  Child  v.  City  of  Boston,  4  Allen,  61;  Sdskell  v.  New 
Bedford,  108  Mass.,  211;  Busaell  v.  Mayor  ^e.  of  New 
•  York,  2  Denio,  461,  481;  Martin  v.  Mayor  ^c.  of  Brooklyn^ 
1  Hill,  544,  550;  Jewett  v.  City  of  New  Haven,  88  Conn., 
868,  372;  Tomlin%on  v.  Leavenworth,  2  Conn.,  292;  Chegory 
V.  Bridgeport,  41  Conn.,  84. 

2.  The  claim  of  the  plaintiff  that  the  warden  and  bur- 
gesses acted  as  the  agents  of  the  borough,  is  not  established 
by  the  finding  of  the  committee  or  of  the  court.    Indeed  the 
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committee  find  that  the  borough  has  not  at  any  borough  meet- 
ing authorized,  sanctioned,  ratified  or  confirmed  their  action, 
nor  has  the  committee  or  court  found  ihat  the  borough  have 
ever  conferred  upon  them  any  general  power  over  the  matter 
under  consideration ;  and  this  being  a  question  of  fact  and 
not  of  law,  leaves  the  plaintiff  no  foundation  upon  which  to 
rest  his  claim.  Thayer  v.  City  of  Boston,  19  Pick.,  516. 
The  rule  is  well  established  that  qwpunicipal  corporation  is 
not  responsible  for  the  tortious  oi  ufegal  acts  of  its  oflBcers, 
although  they  act  colore  officii,  unless  such  acts  are  done  by 
such  officers  within  the  general  scope  of  their  employment,  or 
have  been  ratified  and  confirmed  by  the  corporate  body. 
Dillon  Mun.  Corp.,  §  770;  Perley  v.  Inhabitants  of  George- 
taum,  7  Gray,  464.  The  plaintiff"  also  claims  that  tlie  borough 
in  this  case  is  responsible  to  the  same  extent  and  in  the  same 
manner  as  towns  are  for  the  neglect  of  their  agents  in  the 
repair  of  highways.  But  it  has  already  been  shown  that  the 
borough  neither  had  at  the  time,  nor  now  has,  any  control  or 
authority  to  repair  highways  or  remove  obstructions,  nor  does 
the  charter  confer  such  power.  And  in  order  to  render  the 
corporation  liable,  such  responsibility  must  be  directly  placed 
upon  the  borough  by  the  act  of  incorporation  or  by  the  gen- 
eral law.  Hewison  v.  New  Haven,  34  Conn.,  136;  Chidsey 
V.  Canton,  17  Conn.,  475;  Mower  v.  Leicester,  9  Mass.,  247; 
Dillon  Mun.  Corp.,  §  762.  In  this  case  the  power  conferred 
is  one  of  merely  public  and  governmental  character  and  has 
not  coupled  with  it  any  actual  or  implied  responsibility  to 
private  individuals.  Dillon  Mun.  Corp.,  §  39,  and  note; 
Hewison  v.  New  Haven,  37  Conn.,  481.  But  it  is  said  that 
the  expense  of  such  removal  may  be  recovered  in  an  action 
brought  by  the  borough,  and  this  makes  the  warden  and  bur- 
gesses the  agents  of  the  borough.  Let  us  for  a  moment 
examine  this  question.  The  true  interpretation  of  this  part 
of  tlie  act  of  incorporation  is,  that  the  expenses  of  the  warden 
and  burgesses  are  to  be  paid  by  the  borough,  and  that  the 
borough  shall  afterwards  have  the  right  to  recover,  and  shall 
recover,  such  expenses  from  the  delinquent.  But  this  right 
does  not  make  tlie  warden  and  burge^es  agents  of  the  bor- 
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ough.  Most  of  our  public  officers  and  those  employed  by 
them  in  the  discharge  of  their  public  duties  are  paid  from  the 
treasury  of  some  municipal  or  qiuisi  corporation.  Thus  a 
municipal  police  are  paid  by  the  corporation,  but  they  are  in 
no  sense  its  agents  in  the  discharge  of  their  public  duties. 
A  fire  department  is  frequently  paid  by  the  city  to  which  they 
belong,  but  are  not  its  agents.  Hafford  v.  City  of  New  Bed- 
ford, 16  Gray,  297,  SO^Tetrett  v.  City  of  New  Haven,  38 
Conn.,  868.  In  the  casCP  English  v.  New  Haven  ^  Northr 
ampton  Co.,  32  Conn.,  240,  it  appears  that  the  common  coun- 
cil of  New  Haven  were  empowered  by  an  amendment  to  the 
city  charter  to  order  the  widening  of  a  bridge  over  the  railroad 
of  the  defendants,  and  in  case  they  neglected  to  comply  with 
the  order  the  common  council  were  directed  to  widen  such 
bridge  at  the  expense  of  the  city,  and  the  city  treasurer  was 
directed  to  recover  such  expense  in  a  suit  brought  in  his  own 
name.  And  yet  this  court  held  that  the  common  council  were 
not  agents  of  the  city  in  ordering  the  widening  of  the  bridge 
and  enforcing  the  performance  of  the  order,  but  officers  of 
the  law.  No  argument  can  be  drawn  from  the  fact  that  tlie 
people  within  the  limits  of  the  borough  applied  to  the  Genera) 
Assembly  for  their  charter  and  afterwards  accepted  the  same. 
It  is  almost  always  the  case  that  the  people  of  a  certain 
locality  apply  for  a  charter,  and  then  ask  to  have  certain 
powers  conferred  on  the  corporation  of  a  private  character, 
and  certain  powers  of  a  public  character,  and  for  powers  to 
be  conferred  upon  certain  individuals,  constituting  them  offi- 
cers of  the  law  for  a  special  purpose ;  but  such  application 
and  acceptance  neither  makes  the  individuals  applying,  nor 
the  corporation,  liable  for  the  negligence  or  the  misconduct  of 
such  officers.  The  decisions  of  the  courts  of  New  York  have 
^  been  largely  cited  and  commented  upon,  to  establish  the  doc- 
trine of  the  liability  of  the  borough.  But  these  decisions  are 
founded  upon  statutes  making  certam  municipal  corporations 
of  that  state  liable  for  the  acts  of  certain  officers,  who,  but 
for  such  statutes,  would  be  public  officers,  and  not  officers  of 
the  corporation.  2  N.  York  Rev.  Statutes,  185,  148,  165, 
167;  3  id.,  171;  Statutes  of  1859,  718.    In  the  case  of  Lee 
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T.  Village  of  Sandy  HUl,  40  N.  York,  442,  the  commiflsioners 
of  highways  by  the  charter  had  the  same  powers  as  commis- 
sioners of  towns,  and  the  court  held  that  the  village  was  liable 
in  the  same  manner  as  a  town.  In  the  case  of  Conrad  v. 
Village  of  Ithaca^  16  N.  York,  158,  the  trustees  of  the  village 
were  made  commissioners  of  highways  by  the  charter,  and 
the  court  held  that  the  village  was  responsible  for  their  acts 
in  the  same  manner  as  a  town  is  responsible. 

8.  The  borough  of  Oreenwich  had  no  interest  in  the 
removal  of  the  supposed  encroachments.  It  was  matter  of 
public  interest  to  the  people  of  the  state  at  large  and  not  of 
private  interest  to  the  borough.  Tlie  state  owned  the  ease- 
ment, the  proprietors  of  the  adjoining  land  held  the  fee  of 
the  highway,  and  the  agents  and  officers  of  the  state  had  the 
control  of  such  highway ;  how  then  can  it  be  said  that  the 
borough  had  an  interest  in  the  matter?  The  want  of  interest 
involves  a  want  of  power,  and  is  necessarily  fatal  to  the 
claims  of  the  plaintiff.  Ghregory  v.  City  of  Bridgeport^  41 
Conn.,  86.  The  defendants  can  therefore  say  that  tiiey  had 
no  duty  to  perform,  no  rights  to  defend,  and  no  interests  to 
protect. 

Pardee,  J.  In  1864  the  legislature  gave  certain  additional 
powers  and  privileges  to  the  then  existing  borough  of  Oreen- 
wich by  virtue  of  an  amendment  of  its  charter,  which  .was 
accepted  by  the  corporation  and  was  in  the  following  words: 

"  The  warden  and  burgesses  are  hereliy  authorized  to  direct 
the  proprietors  of  lands  fronting  any  street,  highway,  public 
walk  or  ground,  to  set  out  and  straighten  his,  her  or  their 
fences  in  such  manner  as  said  warden  and  burgesses  may 
direct ;  and  said  warden  and  burgesses  are  hereby  empowered, 
from  time  to  time,  to  order  the  removal  of  all  nuisances 
within  the  limits  of  the  said  borough,  and  all  incumbrances, 
encroachments  or  obstructions  erected,  placed,  laid,  left, 
deposited  or  continued  upon  any  highway,  walk,  or  public 
ground  in  said  borough ;  and  the  person  or  persons  committing 
or  continuing,  erecting,  placing,  laying,  leaving  or  depositing 
uny  such  nuisances,  encroachments  or  obstructions,  shall 
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remove  the  same  upou  being  notified  of  such  order;  and  in 
case  such  person  or  persons  so  committing  or  continuing, 
erecting,  placing,  laying,  leaving  or  depositing  any  such 
nuisances,  encroachments  or  obstructions  as  aforesaid,  shall 
fail  to  remove  the  same  upon  being  ordered  so  to  do  as  afore- 
said, then  said  warden  and  burgesses  shall  remove  or  cause  to 
be  removed  all  such  nuisances,  incumbrances,  encroachments 
or  obstructions ;  and  said  borough  shall  recover  the  expense 
of  such  removal  from  said  person  or  persons  so  committing, 
continuing,  erecting,  placing,  laying,  leaving  or  depositing 
such  nuisances,  encroachments,  incumbrances  and  obstruc* 
tions  as  aforesaid." 

In  April,  1871,  the  warden,  acting  in  his  official  capacity 
and  pursuant  to  votes  theretofore  passed  by  the  court  of 
wardens  and  burgesses  under  the  grant  of  power  in  said 
amendment  relative  to  the  removal  of  encroachments  upon 
the  highways  within  the  borough,  took  down  the  fence  stand- 
ing along  the  front  line  of  a  lot  belonging  to  the  plaintiff; 
thereupon  he  instituted  this  action  of  trespass  against  the 
borough;  and  the  finding  is  that  the  fence,  not  being  an 
encroachment,  was  unlawfully  removed.  The  court  rendered 
judgment  for  the  defendants ;  the  plaintiff  filed  a  motion  in 
error. 

The  governmental  duty  to  keep  highways  within  its  limits 
in  good  and  sufficient  repair  for  public  use  is  not  placed  upon 
the  borough,  but  upon  the  toum  of  Greenwich,  which  includes 
the  former;  but,  for  the  purpose  of  enabling  the  borougli  at 
its  pleasure  to  improve  the  appearance  of  the  streets,  and 
thus  enhance  the  value  of  property  within  its  limits,  it  asked 
for  and  received  power  to  remove  an  encroaching  fence,  irre- 
spective of  the  question  whether  or  not  in  fact  it  constituted 
an  ol)struction  to  public  travel.  The  corporation  had  legisla- 
ive  permission  to  do  such  an  act  for  its  own  advantage;  it 
was  under  no  legislative  command  to  do  it  for  the  public 
safety. 

The  court  of  warden  and  burgesses  constitutes  the  borougli 
legislature ;  to  this  court  the  accepted  charter  granted  power 
to  take  action  for  the  corporation  upon  the  general  subject  of 
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encroachments,  to  whicli  the  particular  act  complained  of 
relates;  thej  exercised  all  the  powers  of  the  borough  in  this 
behalf,  and  in  respect  to  all  external  relations  must  be  con- 
sidered as  identical  with  the  corporation;  although  the  grant 
is  in  form  to  the  warden  and  burgesses  it  is  in  reality  to  the 
borough,  to  be  exercised  for  its  benefit;  acting  at  their  pleas- 
ure, presumably  they  acted  only  when  the  special  interests  of 
the  borough  were  to  be  promoted ;  they  were  not  elected  by 
the  corporation  in  obedience  to  any  statute,  for  the  purpose  of 
performing  a  governmental  duty.  Thus  representing  and 
acting  for  the  borough  they  ordered  the  removal  of  the  fence, 
and  the  borough  should  redress  the  wrong  occasioned  by  the 
performance  of  an  act  in  its  particular  interest,  for  municipal 
immunity  does  not  reach  beyond  governmental  duty.  It  is 
contrary  to  all  principles  of  natural  justice  that  the  residents 
within  certain  territorial  limits  should  seek  for  and  obtain 
corporate  powers  foi*  the  more  ready  accomplishment  of 
undertakings  specially  advantageous  to  themselves,  but  not  at 
all  necessary  for  the  public,  and  in  such  powers  find  relief  for 
responsibility  for  wrongs  upon  private  rights. 

In  the  case  before  us,  the  warden  and  burgesses  believed 
that  the  fence  stood  upon  the  highway  and  that  they  had  the 
right  to  remove  it;  apparently  the  warden  came  to  the  execu- 
tion of  their  mandate  clothed  with  official  authority  and  power, 
not  intending  any  injury.  In  all  like  cases  it  is  best  for  those 
concerned  that  the  individual  should  respect  that  authority 
and  submit  to  the  exercise  of  it,  having  knowledge  that  if  he 
can  prove  that  he  has  suffered  any  wrong  he  can  look  to  a 
resjjonsible  corporation  rather  than  to  an  irresponsible  indi- 
vidual for  damages. 

In  support  of  the  conclusion  reached  by  us  we  quote  some 
expressions  of  judicial  opinion  in  this  and  other  jurisdictions, 
remarking  that  some  of  them  reach  beyond  the  necessities  of 
the  case  before  us. 

In  Danbury  ^  Norwalk  Railroad  Co.  v.  Town  of  Norwalh^ 
87  Conn.,  109,  the  respondent  town  proposed  so  to  construct 
a  sewer,  necessary  for  the  drainage  of  a  highway,  as  to  dis- 
charge water  upon  a  building  belonging  to  the  petitioner. 
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This  court  advised  a  permanent  injunction,  saying:  "Upon 
the  general  question  of  the  authority  and  duty  of  towns  with 
respect  to  the  proper  maintenance  of  their  highways  tliere  is 
no  opportunity  for  controversy.  The  authority  is  clear  and 
the  duty  imperative ;  always  subject  however  to  the  salutary 
qualification,  interposed  for  the  protection  of  others,  that  this 
authority  shall  be  so  exercised,  and  this  duty  discharged  in 
such  a  manner,  as  to  occasion  no  wanton  injury  to  the  prop- 
erty or  rights  of  other  persons,  natural  or  artificial.  The 
question  whether  such  a  corporation  as  the  respondent,  in 
consequence  of  any  immunity  inherent  in  its  municipal  char- 
acter, is  exempt  from  those  liabilities  for  malfeasance  for 
which  individuals  and  private  corporations  would  be  liable  in 
a  civil  action  by  the  party  injured,i3  no  longer  an  open  one. 
The  acts  of  the  character  of  those  now  in  question  involved 
in  the  necessary  performance  of  a  duty  prescribed  by  a  munici- 
pal ordinance  are  strictly  ministerial,  and  when  performed 
by  an  officer  or  agent  by  direction  and  for  the  benefit  of  the 
corporation,  no  exemption  from  liability  by  the  principal  can 
be  interposed,  when  from  negligence  or  wilfulness  they  are 
so  performed  as  to  produce  unnecessary  damage  to  other 
parties." 

In  Thayer  v.  City  of  Boston^  19  Pick.,  511,  the  officers  of 
tiie  defendant  city  had  obstructed  the  plaintiff's  access  to  the 
street  by  the  erection  therein  of  stalls  along  the  front  of  his 
premises ;  for  this  he  brought  his  action  on  the  case  against 
the  city ;  the  latter  pressed  upon  the  court  the  argument  that, 
if  the  officers  of  the  corporation  within  their  respective 
spheres  act  lawfully  and  within  the  scope  of  their  authority, 
their  acts  must  be  deemed  justifiable,  and  nobody  is  liable  for 
damages,  and  if  any  individual  sustains  loss  by  the  exercise 
of  such  lawful  authority  it  is  damnum  ah%que  ir^'urid.  But  if 
they  do  not  act  within  the  scope  of  their  authority,  they  act 
in  the  manner  which  the  corporation  have  not  authorized,  and 
in  tliat  case  the  officers  are  personally  responsible  for  such 
unlawful  and  unauthorized  acts.  Shaw,  C.  J.,  said:  "But 
the  court  are  of  opinion  that  this  argument,  if  pressed  to  all 
its  consequences  and  made  the  foundation  of  an  inflexible 
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practical  rule,  would  often  lead  to  very  unjust  results.  There 
is  a  large  class  of  cases  in  which  the  rights  both  of  the  public 
and  of  individuals  may  be  deeply  involved,  in  which  it  cannot 
be  known  at  the  time  the  act  is  done  whether  it  is  lawful  or 
uot.  The  event  of  a  legal  inquiry  in  a  court  of  justice  may 
show  that  it  was  unlawful.  Still,  if  it  was  not  known  and 
understood  to  be  unlawful  at  the  time,  if  it  was  an  act  done 
by  the  officers  having  competent  authority,  either  by  express 
vote  of  the  city  government,  or  by  the  nature  of  the  duties 
and  functions  with  which  they  are  charged  by  their  offices, 
to  act  upon  the  general  subject  matter,  and  especially  if  the 
act  was  done  with  an  honest  view  to  obtain  for  the  public 
some  lawful  benefit  or  advantage,  reason  and  justice  obviously 
require  that  the  city  in  its  corporate  capacity  should  be  liable 
to  make  good  the  damage  sustained  by  an  individual  in  con- 
sequence of  the  acts  thus  done.  It  would  be  equally  injurious 
to  the  individual  sustaining  damage,  and  to  the  agents  and 
persons  employed  by  the  city  government,  to  leave  the  party 
injured  no  means  of  redress  except  against  agents  employed, 
and  by  what  at  the  time  appeared  to  be  competent  authority, 
to  do  the  acts  complained  of,  but  which  are  proved  to  be 
unauthorized  by  law.  And  it  may  be  added,  that  it  would  be 
injurious  to  the  city  itself  in  its  corporate  capacity,  by  para- 
lyzing the  energies  of  those  charged  with  the  duty  of  taking 
care  of  its  most  important  rights,  inasmuch  as  all  agents, 
officers  and  subordinate  persons  might  well  refuse  to  act  under 
the  direction  of  its  government  in  all  cases  where  the  act 
should  be  merely  complained  of  and  resisted  by  any  individual 
as  unlawful,  on  whatever  weak  pretence ;  and  conformably  to 
tlie  principle  relied  on,  no  obligation  of  indemnity  could  avail 
them.  The  court  are  therefore  of  opinion  that  the  city  of 
Boston  may  be  liable  in  an  action  on  the  case,  where  acts  are 
done  by  its  authority  which  would  warrant  a  like  action 
against  an  individual,  provided  such  act  is  done  by  the 
authority  and  order  of  the  city  government,  or  of  those 
branches  of  the  city  government  invested  with  jurisdiction  to 
act  for  the  corporation  upon  the  subject  to  which  the  particu- 
lar act  relates,  or  where,  after  the  act  has  been  done,  it  has 
Vol.  xlv. — 24 
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been  ratified  by  the  corporation,  by  any  similar  act  of  its 
officers."  This  decision  received  the  approval  of  the  Supreme 
Court  of  the  United  States  in  Barnes  v.  District  of  Columbia, 
1  Otto,  540. 

In  Hildreth  v.  City  of  Lowell^  11  Gray,  349,  the  officers 
of  the  city  entered  the  plaintifif's  close  for  the  purpose  of 
constructing  a  sewer,  without  giving  to  him  such  previous 
notice  as  the  city  ordinances  required ;  for  this  act  he  sued 
the  city.  The  court  said :  "  There  is  no  doubt  that  an  action 
of  tort  may  be  maintained  against  a  town  or  city  to  recover 
damages  for  a  trespass  committed  by  any  of  its  agents  or 
officers  acting  under  its  authority  or  in  pursuance  of  directions 
given  them,  upon  the  property  or  estate  of  another  party ;" 
and  cites  Thayer  v.  City  of  Boston  approvingly. 

In  Hawks  v.  Charlemontj  107  Mass.,  414,  the  selectmen 
entered  the  close  of  the  plaintiff  and  took  stone  for  repairing 
a  bridge,  and  thereby  exposed  the  land  to  be  washed  and 
damaged  by  a  river.  The  court  said :  "  It  is  manifest  that 
the  acts  of  the  selectmen  were  tortious,  and  if  they  w6re 
done  by  the  authority  of  the  town  an  action  of  tort  will  lie 
against  the  town.  Where  officers  of  a  town  acting  as  its 
agents  do  a  tortious  act  with  an  honest  view  to  obtain  for  the 
public  some  lawful  benefit  or  advantage,  reason  and  justice 
require  that  the  town  in  its  corporate  capacity  should  be  liable 
to  make  good  the  damage  sustained  by  an  individual  in  conse- 
quence of  the  acts  thus  done." 

In  the  case  of  Lee  v.  Village  of  Sandy  Hilly  40  N.  York, 
442,  the  charter  of  the  village  provided  that  its  officers  should 
be  five  tnistees,  and  that  such  trustees  should  be  commission- 
ers of  highways  of  the  village,  and  have  the  same  powei-s  and 
be  subject  to  the  same  duties  as  to  the  roads  of  the  village  as 
commissioners  of  highways  in  towns.  Under  a  written  reso- 
lution and  order  of  such  trustees  the  overseer  of  highways 
wrongfully  entered  upon  the  land  of  the  plaintiff  and  moved 
back  a  fence  erected  by  him  in  front  of  his  lot,  the  trustees 
in  making  the  order  acting  in  good  faith,  erroneously  suppos- 
ing the  plaintiff's  fence  was  an  encroachment  upon  the  street, 
and  that  they  were  proceeding  in  pursuance  of  the  authority 
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conferred  upon  them  by  the  charter.  The  court  held  that  to 
render  a  municipal  corporation  liable  for  the  tortious  acts  of 
their  servants  and  officers,  it  is  enough  that  it  should  appear, 
either  that  they  were  expressly  authorized  by  such  corporation, 
or  that  they  were  done  bond  fide  in  pursuance  of  a  general 
authority  to  act  for  the  corporation  on  the  subject  in  relation 
to  which  they  were  performed ;  and  that  the  plaintiff  could 
maintain  trespass  against  the  village  for  such  removal, 
whether  the  trustees  were  to  be  regarded  as  mere  agents  of 
the  corporation  or  it  was  deemed  an  act  of  the  corporation 
itself. 

In  Buffalo  ^  Hamburgh  Turnpike  Co.  v.  City  of  Buffalo, 
58  N.  York,  639,  the  city  in  making  certain  changes  in  one  of 
its  highways  injured  a  bridge  belonging  to  the  plaintiff;  the 
court  held  that  a  municipal  corporation  is  liable  for  the  tor- 
tious acts  of  its  agent,  where  it  appears  that  the  agent  wan 
expressly  authorized  to  do  the  acts,  or  that  they  were  done  in 
good  faith,  in  pursuance  of  a  general  authority  to  act  for  the 
corporation  on  the  subject  to  which  they  relate. 

In  Sheldon  v.  Kalamazoo,  24  Mich.,  883,  the  president  and 
trustees  of  the  village  directed  the  committee  on  streets  to 
notify  the  plaintiff  that  his  front  fence  encroached  upon  the 
highway  and  that  he  must  remove  it ;  this  he  refused  to  do, 
and  the  marshal  removed  it  upon  the  order  of  the  committee. 
The  court  below  refused  to  hear  evidence  that  the  plaintiff's 
fence  stood  upon  the  line,  for  the  reason  that  the  president 
and  trustees  acted  in  the  capacity  of  public  officers  and  not 
municipal  agents,  and  that  the  corporation  is  not  liable  for 
their  acts  in  the  premises.  In  granting  a  new  trial  the 
Supreme  Court  Said:  "The  doctrine  is  entirely  untenable  that 
there  can  be  no  municipal  liability  for  unlawful  acts  done  by 
municipal  authorities  to  the  prejudice  of  private  persons.  In 
this  respect  public  corporations  are  as  distinctly  legal  persons 
as  private  corporations." 

In  CroBsett  v.  City  of  JanesvUle,  28  Wisconsin,  421,  the 
city  entered  upon  the  plaintiff's  lot  and  began  to  construct  a 
highway  over  it  without  compliance  with  the  terms  of  its 
charter,  which  provided  that  no  street  should  be  graded  with- 
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out  a  recommendation  in  writing  signed  by  a  majority  of  the 
resident  owners  of  property  situated  thereon.  Tlie  court  held 
that  the  city  was  liable  to  the  plaintiff  for  injury  to  his  lot 
from  the  grading  of  a  street  by  order  of  the  council  without 
such  a  recommendation. 

In  Sordard  v.  CUy  of  St.  LouiSy  86  Missouri,  646,  the  cor- 
poration opened  a  street  through  the  land  of  the  plaintiff 
without  first  having  the  land  condemned  and  damages  assessed 
in  the  manner  provided  by  its  charter.  The  court  said: 
^'Accordingly  it  has  been  held  that  a  municipal  corporation 
will  be  liable  where  acts  are  done  by  its  authority  which  would 
warrant  a  like  action  against  an  individual,  provided  such  act 
is  done  by  the  authority  and  order  of  the  city  government 
invested  with  jurisdiction  to  act  for  the  corporation  upon  the 
subject  to  which  the  particular  act  relates,  or  where  after  the 
act  has  been  done  it  has  been  ratified  by  the  corporation." 

In  Allen  v.  Citt/  of  Decatur j  23  Illinois,  882,  the  city  coun- 
cil by  resolution  directed  the  city  supervisor  to  open  a  street 
across  the  plaintiff's  lot  without  authority  of  law.  The  court 
said:  "We  shall  in  this  opinion  devote  our  attention  to  the 
principal  question  which  has  been  argued  in  the  case,  which 
is,  whether  a  municipal  corporation  can  be  sued  in  an  action 
of  trespass  for  acts  done  in  obedience  to  an  order  of  the  cor- 
poration. The  law  is  now  so  well  settled  that  it  is  nowhere 
controverted  that  such  corporations  may  be  sued  in  case  for 
tortious  acts  done  under  the  instructions  of  such  corporations." 

In  Woodcock  v.  City  of  Calais^  66  Maine,  284,  the  city  gov- 
ernment of  Calais  passed  an  order  "that  the  street  commis- 
sioner be  directed  to  cause  all  fences  now  on  the  public  streets 
to  be  removed."  The  street  commissioner  employed  a  sur- ' 
veyor  to  run  a  line  between  the  plaintiff's  land  and  the  street. 
The  line,  as  run,  proved  to  be  outside  of  the  street  limits  and 
upon  the  plaintiff's  land.  The  commissioner,  believing  the 
line  to  be  correctly  ascertained,  moved  back  the  plaintiff's 
fence  in  accordance  therewith,  removed  from  the  plaintiff's 
land  earth  and  rocks,  and  built  a  side-walk  thereon.  Tlie 
court,  in  holding  that  the  principle  of  respondeat  superior 
applied,  and  that  the  city  was  liable  to  the  plaintiff  in  trespass 
for  the  damages,  said  that  the  fact  that  the  street  commis- 
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sioner  "was  expressly  directed  by  the  city  government  to 
cause  all  fences  on  the  street  to  be  removed,  and  that  while 
attempting  to  follow  these  directions  he  committed  the  tres- 
pass which  is  the  foundation  of  this  action,  withdraws  this 
case  from  the  application  of  the  principle  applicable  to  cases 
of  public  officers.  For,  while  he  was  a  public  officer,  and  had 
lawful  authority  to  act  in  the  premises  without  any  directions 
from  the  city,  still  the  city  was  responsible  for  the  safe  condi- 
tion of  the  streets,  and  chose  by  positive,  formal  vote  to  direct 
the  commissioner.  Whether  he  was  obliged  to  follow  the 
direction  or  not  is  immaterial.  He  did  act,  and  in  his  action 
he  became  quoad  hoc  the  city's  agent;  and  we  are  of  the 
opinion  that  the  superior  must  respond." 

In  Cfumberland  ^  Oxford  Canal  Co.  v.  City  of  Portland, 
62  Maine,  504,  which  was  an  action  on  the  case  for  obstruct- 
ing the  plaintiff's  canal,  the  court  said  that  "  the  declaration 
avers,  and  therefore  the  demurrer  admits,  that  the  city  of 
Portland  did  the  acts  complained  of.  Those  acts  are  primd 
facie  acts  of  trespass.  No  justification  or  excuse  being 
shown,  the  plaintiffs  are  entitled  to  judgment." 

In  Inmany.  Tripp,  Treaiurer  of  the  City  of  Providence,  11 
B.  Island,  520,  an  action  upon  the  case  for  discharging  surface 
water  upon  the  land  of  the  plaintiff,  the  court,  in  holding  that 
"  the  doctrine  that  a  municipality  cannot  be  held  liable  for  the 
consequences  of  an  act  which  is  legally  authorized  or  is 
required  to  perform,  will  not  justify  an  invasion  of  private 
property,  even  if  the  invasion  is  only  consequential,"  said: — 
"Tlie  plaintiff's  property  has  been  invaded,  and  the  question 
is  whether  he  is  entitled  to  any  remedy  against  the  city  for 
'the  invasion.  There  are  cases  which  hold  or  seem  to  hold 
that  no  action  lies  against  the  city  even  for  such  an  injury. 
The  ground  of  these  decisions  is  that  a  city  cannot  be  answer- 
able at  law  for  the  consequences  of  an  act  which  it  is  legally 
authorized  or  required  to  perform.  But  we  think  this  doc- 
trine, the  abstract  truth  of  which  cannot  well  be  gainsaid,  is 
misapplied  when  it  is  held  to  sanction  an  invasion  of  private 
property,  even  though  the  invasion  is  only  consequential." 

In  AjeUey  v.  PoH  Huron,  85  Mich.,  296,  Cooley,  0.  J., 
says,  that  "  it  is  very  manifest  from  this  reference  to  autliori- 
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ties  tha£  they  recognize  in  municipal  corporations  no  exemp- 
tion from  responsibility  where  the  injury  an  individual  has 
received  is  a  direct  injury  accomplished  by  a  corporate  act 
which  is  in  the  nature  of  a  trespass  upon  him.  The  right  of 
an  individual  to  the  occupation  and  enjoyment  of  his  premises 
is  exclusive,  and  the  public  authorities  have  no  more  liberty 
to  trespass  upon  it  than  has  a  private  individual.  If  the  cor- 
poration sfcnd  people  with  picks  and  spades  to  cut  a  street 
through  it  without  first  acquiring  the  right  of  way,  it  is  liable 
for  a  tort." 

In  Rowe  v.  Citt/  of  Portsmouth^  56  N.  Hamp.,  291,  the 
court  said  that  the  question  whether  municipal  corporations 
in  this  country,  and  corporations  in  England  having  some  of 
the  powers  and  charged  with  some  of  the  duties  usually  exer- 
cised by  municipal  corporations  here,  are  liable  for  negligence, 
carelessness  or  misfeasance,  both  in  the  performance  of  their 
legal  duties  and  the  doing  of  voluntary  acts  within  the  scope 
of  their  authority,  has  been  much  considered  by  the  courts  on 
both  sides  of  the  Atlantic ;  and  the  decided  weight  of  modern 
authority  is,  that  in  this  respect  they  stand  like  private  indi- 
viduals or  corporations." 

In  Citi/  of  Chicago  v.  McOratOj  76  Illinois,  566,  the  court 
says:  "That  an  action  of  trespass  lies,  in  a  proper  case, 
against  a  municipal  corporation,  is  not  an  open  question  in 
this  court.  *  *  But  to  render  it  liable  in  any  case  for 
torts  committed  by  persons  claiming  to  act  for  it,  or  by  its 
authority,  it  must  appear  that  they  were  expressly  authorized 
to  do  the  acts  by  the  municipal  government,  or  that  they  were 
done  bond  fide  in  pursuance  of  a  general  authority  to  act  for 
the  municipality  on  the  subject  to  which  they  relate ;  or  tliat, 
in  either  case,  the  act  was  adopted  and  ratified  by  the  corpora- 
tion.    Thayer  v.  Ctty  of  Boston,  19  Met.,  571." 

There  is  error  in  the  judgment  complained  of. 

The  Superior  Court  should  render  judgment  for  the  plaintiff 
to  recover  of  the  defendants  the  sum  of  one  hundred  dollars 
damages  and  his  costs. 

In  this  opinion  Carpenter  and  Granger,  Js.,  concurred; 
Park,  C.  J.,  and  IIovey,  J.,  dissented. 
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Barney  Faebell  vs.  The  City  op  Bridgeport. 

By  the  charter  of  the  city  of  Bridgeport  the  power  of  appointment  of  police- 
men is  vested  in  the  common  coancil.  such  appointment  to  be  made  however 
only  upon  nomination  by  the  board  of  police  commissioners,  unless  the  latter 
fail  to  make  nominations,  in  which  case  the  council  can  fill  any  vacancies  by 
appointments  ad  interim.  The  commissioners  nominated  the  full  number  of 
policemen  and  the  council  rejected  two  of  the  nominees  and  thereupon  appointed 
FtoM  ad  interim  one  of  the  vacancies  so  made.  The  police  commissioners 
refused  to  recognize  his  appointment  as  legal,  but  he  tendered  his  services 
daily  for  one  year  to  the  proper  officer,  who  refused  to  assign  him  to  service. 
Held— 

1.  That  on  the  failure  of  the  council  to  approve  two  of  the  nominations  made, 
the  right  to  make  other  nominations  for  the  two  places  remained  with  the 
commissioners. 

2.  That  there  was  therefore  no  vacancy  to  be  filled  by  the  appointment  of  F  by 
the  council. 

3.  That  F  therefore  had  no  title  to  the  office  and  was  Ti«it  entitled  to  the  salary. 
A  person  is  not  entitled  to  the  salary  of  a  public  office  unless  he  both  obtains 

and  exercises  the  office. 

A  policeman  of  a  city  is  a  public  officer  holding  his  office  as  a  trust  from  the 
state,  and  not  as  a  matter  of  contract  between  himself  and  the  city. 

The  charter  of  the  city  provided  for  the  appointment  of  policemen  to  hold  office 
until  regularly  removed  or  suspended.  F  had  held  the  office  of  policeman  for 
three  years  under  the  charter,  when  the  common  council,  under  a  power  given 
by  the  charter  to  nmke  ordinances  relative  to  the  city  police,  passed  an  ordi- 
nance that  the  appointments  shouM  be  for  one  year.  F  was  nominated  and 
confirmed  under  the  ordinance  for  one  year,  and  accepted  and  exercised  the 
office.  Held  that,  if  the  commissioners  and  council  had  no  right  by  a  mere 
new  appointment  of  F  for  the  limited  term,  to  terminate  his  tenure  of  office 
under  his  former  appointment,  yet  as  he  accepted  and  exercised  the  office 
under  the  new  appointment,  he  could  not  claim  that  his  tenure  of  the  office 
was  a  continuance  of  his  original  tenure. 

Petition  for  the  dissolution  of  an  injunction ;  brought  to 
the  Superior  Court  in  Fairfield  County,  and  reserved  upon 
facts  found  for  the  advice  of  this  court.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

H.  S.  Sa^ford  and  L  M.  Bvllockj  for  the  petitioner. 

W.  K.  Seeley^  for  the  respondents. 

Pardee,  J.  This  petition  asks  for  the  dissolution  of  an 
iiyuuction  granted  in  August,  1873,  restraining  the  clerk. 
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auditor  and  treasurer  of  the  city  of  Bridgeport  from  carrying 
into  effect  a  vote  of  the  common  council  directing  them  to 
pay  tiie  petitioner  the  salary  due  to  a  police  oflScer  of  that 
city. 

The  sixiy-fourth  section  of  the  charter  of  the  city  provides 
as  follows:— 

"  It  shall  be  the  duty  of  the  police  commissioners  to  nomi- 
nate to  tlie  common  councQ  suitable  persons  to  fill  any  aud 
all  vacancies  that  may  for  any  cause  at  any  time  during  their 
term  of  office  occur  or  exist  among  the  officers  or  members 
of  the  police  department,  and  to  recommend  the  suspension, 
removal  or  expulsion  of  any  officer  or  member  from  office  or 
membership  in  said  department,  whenever  in  the  judgment  of 
said  commissioners  such  suspension,  removal  or  expulsion 
shall  be  for  the  best  interests  of  the  city.  The  common  coun- 
cil shall  have  the  sole  power  of  appointment  and  removal  of 
officers  and  members  of  said  department,  but  no  person  other 
than  those  nominated  by  the  said  board  of  police  commis- 
sioners shall  be  appointed  an  officer  or  member  of  said 
department,  and  no  person  shall  be  suspended,  removed  or 
expelled  from  office  or  membership  in  said  department, 
(unless  in  cases  of  malfeasance  in  office,)  except  on  the 
recommendation  of  said  board  of  police  commissioners :  pro- 
vided that,  in  case  of  a  failure  for  any  cause  to  effect  a  nomi- 
nation, the  common  council  may  proceed  to  fill  any  vacancies 
in  said  department,  in  which  case  the  mayor  shall  have  a 
casting  vote ;  but  the  persons  so  appointed  by  the  common 
council,  without  a  previous  nomination  by  the  commissioners, 
shall  be  acting  officers  or  members  only,  as  the  case  may  be, 
and  shall  hold  their  appointments  <id  interim^  until  nomina- 
tions shall  have  been  duly  made  by  said  board  of  commission- 
ers and  confirmed  by  said  common  council." 

Under  the  twenty-fifth  section  the  council  has  power  to 
make  ordinances  "  relative  to  the  city  police ;"  and  in  April, 
1872,  it  passed  an  ordinance  of  which  the  first  section  is  as 
follows: — 

^^  The  police  force  of  said  city  shall  consist  of  a  captain  of 
police,  two  sergeants,  to  be  designated  the  first  and  second 
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sergeant,  and  not  less  than  ten  nor  more  than  twenty  police- 
men, and  not  less  than  ten  nor  more  than  thirty  special  police- 
men, all  of  whom  shall  be  electors  of  said  city,  shall  be 
appointed  in  the  manner  provided  in  the  charter  of  said  city, 
shall  be  sworn  to  the  faithful  performance  of  the  duties  of 
their  office  before  entering  upon  it,  and  shall  hold  their 
respective  offices  until  noon  of  the  first  Monday  in  June  next 
succeeding  their  appointment,  and  until  others  are  appointed 
in  their  stead,  unless  sooner  suspended  or  removed.  Provided 
however,  that  if  the  police  commissioners  of  said  city  shall 
fail  to  nominate  to  the  common  council  on  or  before  the  first 
Monday  of  May,  1872,  and  on  or  before  the  first  Monday  of 
May  in  each  succeeding  yeSr,  persons  to  constitute  the  police 
force,  said  common  council  may  at  any  legal  meeting  thereof 
proceed  to  appoint  acting  officers  and  members  of  said  police 
force  as  in  case  of  vacancy,  who  shall  hold  their  respective 
offices  as  in  said  charter  provided." 

In  May,  1872,  Farrell,  who  had  been  a  member  of  the 
police  force  since  1869,  T^as  nominated  by  the  commissioners 
and  confirmed  by  the  council  under  this  ordinance  as  a  police- 
man for  the  period  of  one  year  from  June,  1872. 

The  council  could  not  of  itself,  by  the  enactment  of  an 
ordinance  declaring  that  a  policeman  should  hold  his  office  by 
virtue  of  an  annual  appointment,  put  an  end  to  the  right  of 
Farrell  to  hold  the  office  to  which  he  had  been  duly  appointed 
in  1869 ;  but  the  commissioners  accepted  the  ordinance  as  the 
rule  of  their  conduct,  and  subsequently  to  the  passage  thereof 
made  all  nominations  for  policemen  for  the  term  of  one  year ; 
and  Parrcll,  in  consideration  of  the  new  and  limited  appoint- 
ment, waived  all  claim  to  hold  office  under  the  former  one ;  he 
accepted  in  1872  an  office  for  one  year  expressly  established 
in  place  of  and  as  a  substitute  for  one  of  a  different  temiie ; 
he  intentionally  discharged  the  duties  and  received  the  salary 
belonging  to  it;  and  by  his  acceptance  and  exercise -of  this 
new  and  substituted  office  surrendered  all  claim  to,  and  must 
be  holden  to  have  resigned,  the  former  one.  It  will  not 
therefore  now  avail  him  to  insist  that  the  commissioners  and 

Vol.  xlv. — 25  .        ' 
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council  were  not  authorized  to  allow  him  to  exercise  the  last 
one. 

By  the  united  action  therefore  of  the  council,  the  commis- 
sioners and  of  himself,  his  right  to  hold  and  exercise  the 
office  terminated  in  June,  1873,  not  to  be  continued  except 
upon  his  re-nomination  and  confirmation  by  these  bodies 
respectively. 

On  the  24th  day  of  May,  1873,  the  commissioners,  in  pur- 
suance of  said  ordinance,  and  in  accordance  with  a  previous 
understanding  between  themselves  and  the  council  that  six- 
teen policemen  should  constitute  the  police  force  of  the  city, 
nominated  that  number  of  persons  as  policemen  for  the  year 
commencing  June  2d,  1873.  Thi*  nomination  included  some 
persons  who  were  then  holding  office  as  policemen  and  some 
who  were  not.  Farrell  was  dropped.  In  this  nomination,  as 
communicated  to  and  acted  upon  by  the  council,  no  one  new 
ntoie  was  designated  as  taking  the  place  of  any  particular 
one  of  those  omitted  from  the  list.  The  nomination  of  the 
whole  number  was  made  as  an  aggregate  and  as  an  unit  to 
take  the  place  of  the  former  aggregate  and  unit;  by  force  of 
this  last  nomination  the  entire  body  of  policemen  for  the  pre- 
ceding year  as  to  all  its  individuals  and  in  its  unity  went  out 
of  office;  if  the  council  failed  to  confirm  any  individual  of 
the  substituted  aggregate  a  vacancy  occurred ;  the  tenure  of 
office  of  a  particular  member  of  the  previous  aggregate  was 
not  thereby  extended  beyond  the  last  named  date. 

On  the  24th  day  of  May,  1873,  the  council,  having  before 
them  this  nomination,  rejected  two  persons  named  therein, 
one  of  whom  was  William  Anderson,  and  in  his  place  substi- 
tuted the  petitioner  as  an  ad  interim  appointee,  and  during 
the  ensuing  year  he  daily  reported,  to  the  proper  officer,  who, 
(under  instructions  from  the  commissioners,  refused  to  assign 
him  to  or  permit  him  to  perform  any  duty.  He  now  insists 
that  this  tender  of  service  entitles  him  to  the  salary  attached 
to  the  office. 

The  cliarter  provides  "  that  in  case  of  a  failure  on  the  part 
of  said  commissioners  for  any  cause  to  effect  a  uominatioii 
the  common  council  may  proceed  to  fill  any  vacancies." 
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But  there  was  no  failure  on  the  part  of  the  commissioners  to 
nominate;  they  had  nominated  the  full  number;  the  council 
had  exercised  their  right  of  rejection;  the  right  to  nomm  .  < 
other  persons  in  place  of  those  rejected  remained  in  the  ct)ii5 
missioners,  and  until  they  had  failed  or  declined  to  discliai ::' 
the  duty  of  nomination  tlie  council  could  not  proceed  i 
declare  vacancies  and  fill  them  by  ad  interim  appointments 
and,  inasmuch  as  the  commissioners  were  presumably  rciidy 
and  willing  to  make  nominations  to  fill  vacancies  resulting 
from  the  refusal  of  the  council  to  confirm  such  as  had  been 
previously  made,  the  appointment  of  the  petitioner  by  the 
latter  was  in  violation  of  the  charter  and  conferred  no  rights 
upon  him;  and  he  is  chargeable  with  legal  knowledge  that  he 
could  neither  hold  the  office  nor  draw  the  salary. 

The  case  finds  that  on  the  2d  day  of  June,  1873,  the  com- 
missioners amended  the  record  of  their  action  on  the  26th 
day  of  May  by  adding  a  statement  thereto  that  they  had 
nominated  William  Anderson  to  take  the  place  of  Barney 
Farrell;  but  this  amendment  was  made  subsequent  to  the 
action  of  the  council  upon  their  original  general  nomination, 
and  no  notice  thereof  was  ever  given  to  the  latter  body. 

Again,  a  policeman  of  the  city  of  Bridgeport  is  an  arm  of 
the  law;  he  holds  an  office  as  a  trust  from  the  state;  he  is  a 
preserver  of  the  public  peace;  he  is  not  the  hired  sei'vant  of 
a  master;  no  contract  relation  exists  between  him  and  the 
city  by  which  he  is  bound  to  its  service ;  he  can  lay  down  his 
trust  at  any  time  according  to  his  pleasure  without  exposing 
himself  to  an  action  for  damages  for  breach  of  contract. 

As  a  rule,  so  far  forth  as  public  officers  are  concerned, 
fhose  only,  are  entitled  to  the  salary  who  both  obtain  and 
exercise  their  offices.  Payment  follows  the  actual  discharge 
of  duty,  and  not  the  formal  offer  to  do  it,  no  matter  how 
honestly  or  persistently  made.    SamU  v.  Eingy  40  Conn.,  298. 

We  advise  the  Superior  Comrt  to  dismiss  the  petition. 

In  this  opinion  the  other  judges  concurred. 
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Thomas  J.  Clarkson  vs.  Miles  B.  Beardslet  and  another. 

An  execution  in  favor  of  the  plaintiff  was  levied  on  a  piece  of  land  and  the  exe- 
tion  returned  satisfied.  The  land  proved  to  be  sabject  to  the  debts  of  an 
estate  to  which  it  had  belonged,  and  was  afterwards  sold  bj  order  of  the  pro- 
bate court  to  pav  the  debts,  There  were  reasons  for  regarding  the  order  of 
sale  as  defective,  but  it  was  not  void.  Held,  in  an  action  of  debt  on  the 
judgment — 

1.  That  if  the  sale  waft  valid  it  vested  a  title  in  the  purchaser  that  must  prevail 
over  that  of  the  plaintiff. 

2.  That  the  order  of  sale,  if  defectite,  was  good  until  set  aside  on  appeaL 

3.  That  it  was  not  the  duty  of  the  plaintiff,  for  the  purpose  of  protecting  his 
own  title,  to  have  taken  an  appeaL 

4.  That  the  levy  of  the  execution  proving  to  be  fruitless,  the  judgment  was 
unsatisfied^  and  an  action  of  debt  upon  it  could  be  maintained. 

Debt  on  judgment ;  brought  to  the  Superior  Court  in  Fair- 
field County  and  tried  to  the  court,  on  the  general  issue  with 
notice,  before  Beardslet/j  J.  Facts  found  and  judgment  ren- 
dered for  the  plaintiflF,  and  motion  in  error  by  the  defendants. 
The  case  is  suflSciently  stated  in  the  opinion. 

A.  S.  Treat  and  2>.  F.  HollUter^  for  the  plaintiffs  in  error. 

D.  Torrance^  with  whom  was  W.  B.  Woosterj  for  the  defend- 
ant in  error. 

Carpenter,  J.  This  is  an  action  of  debt  on  judgment. 
An  execution  issued  on  the  judgment  which  was  levied  on 
certain  land  belonging  to  Mrs.  Beardsley,  the  former  wife  of 
the  defendant,  and  one  of  the  judgment  debtorsj  which  land 
was  a  pai*t  of  the  estate  of  her  deceased  father.  The  execu- 
tion was  returned  satisfied,  April  11th,  1868.  It  now  appears 
that  the  land  was  subject  to  the  debts  and  charges  due  from 
'  the  estate  of  Mrs.  Beardsley's  father. 

The  administration  account  on  isaid  estate  was  settled  and 
allowed,  October  1st,  1859.  '  From  that  it  appears  that  the 
debts  and  charges  allowed  against  the  estate  amounted  to  the 
sum  of  three  hundred  and  seventy-eight  dollars  and  forty-six 
cents. 

The  Superior  Court  found  that  the  personal  estate  applica- 


Digitized  by 


Google 


SEPTEMBER  TERM,  1877.  197 

Clarkson  v,  Beardsley. 

ble  to  the  payment  of  debts  after  setting  furniture,  Ac,  to 
the  widow,  was  two  hundred  and  fifty-four  dollars.  What 
became  of  that  personal  property  does  not  appear.  It  seems 
not  to  hare  been  used  for  the  payment  of  debts. 

On  the  21st  day  of  October,  1868,  the  court  of  probate 
passed  an  order  reciting  that  the  debts  and  charges  allowed 
against  tlie  estate  exceeded  tlie  value  of  personal  estate  which 
could  be  sold  without  prejudice  to  the  widow  and  legatees  by 
the  amount  of  $378.46,  and  thereupon  ordered  the  sale  of  so 
much  of  the  real  estate  of  the  deceased  as  would  raise  that 
sum,  with  incidental  charges  of  &fx\%  &q.  Pursuant  to  this 
order  the  executrix  sold  the  real  estate  on  which  the  execution 
was  levied  to  Sarah  A.  Beardsley,  and  executed  and  delivered 
to  her  a  deed  of  the  same.  Whether  there  was  other  property 
of  the  estate  which  could  have  been  sold  for  that  purpose  does 
not  appear. 

Upon  these  facts  the  Superior  Court  rendered  judgment  for 
the  plaintiff,  and  the  defendants  filed  a  motion  in  error. 

The  plaintiff  claimed  that  the  judgment  was  not  satisfied 
by  the  levy  of  the  execution,  and  the  court  below  sustained 
that  claim.  It  must  be  conceded  that  if  the  order  of  sale  and 
Uie  proceedings  under  it  were  valid,  the  title  acquired  by  Mrs. 
Beardsley  by  her  deed  from  the  executrix  was  superior  to  the 
title  acquired  by  the  levy.  In  that  event  the  plaintiff  takes 
nothing  by  the  levy.  Tlie  defendant  objects  that  the  order  of 
Bale  was  invalid  and  that  the  deed  given  in  pursuance  thereof 
W2LS  inoperative.  We  think  this  is  not  so.  The  order  is  not 
void  upon  its  face.  The  most  that  can  be  said  is  that  it  may 
be  voidable,  and  that  it  could  have  been  set  aside  upon  proper 
proceedings  for  that  purpose.  But  such  proceedings  were  not 
instituted.  No  appeal  was  taken,  but  th6  order  now  remains 
in  full  force,  never  having  been  reversed,  vacated  or  set  aside. 
As  it  was  clearly  competent  for  the  court  of  probate  to  pass 
an  order  of  sale,  and  no  question  of  jurisdiction  arises,  we 
are  unable  to  see  how  the  order  can  be  attacked  in  this 
collateral  manner. 

It  is  further  objected  that  the  plaintiff  was  bound  i^  protect 
his  own  title,  and  therefore  that  it  was  his  duty  to  appeal  from 
the  probate  decree  ordering  a  sale. 
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It  is  not  clear  that  the  plaintiff  had  such  an  interest  in  the 
estate  or  tliat  he  was  so  situated  that  he  could  have  taken 
an  appeal.  Be  tliis  as  it  may,  we  cannot  say  that  the  law  is 
so  that  if  an  api)eal  had  been  taken  the  decree  would  certainly 
Ij-ave  been  reversed.  The  validity  of  that  decree  would  depend 
iin<)u  the  facts  as  they  might  appear  upon  the  trial  of  that 
a]»peal,  and  not  necessarily  upon  the  facts  which  appear  in 
this  case.  Parties  would  have  been  interested  in  such  an 
appeal  who  have  no  interest  in  this  suit,  and  they  might  have 
been  able  to  show  facts  and  circumstances  which  would  fully 
justify  the  decree.  It  is  impossible  for  us  to  say  now  that 
they  would  not. 

It  is  true  there  are  some  things  in  the  finding,  and  some 
things  on  the  face  of  the  probate  proceedings,  which  would 
seem  to  point  to  a  collusion  between  Mrs.  Beardsley  and  her 
mother,  the  executrix,  to  defeat  the  plaintiff's  levy  by  taking 
the  same  property  to  pay  debts  and  charges  against  the  estate 
of  the  husband  and  father.  Such  a  collusion,  especially  if 
there  had  been  other  property  which  might  have  been  sold  to 
pay  such  debts,  would  have  been  a  fraud  upon  the  plaintiff,  or 
defendant,  or  both ;  and  might,  probably,  in  some  other  form 
of  proceeding,  have  been  prevented.  But  fraud  is  not  found 
in  the  present  case;  and  if  it  was,  or  if  it  conclusively 
appeared  from  the  facts  found,  there  is  no  indication  that  the 
present  plaintiff  was  a  party  to  it.  The  most  that  can  be 
claimed  is  that  Mrs.  Beardsley  and  others  interested  in  her 
father's  estate  may  have  conspii^ed  to  roll  the  burden  of  this 
judgment  upon  her  former  husband,  one  of  the  present 
defendants.  If  so,  perhaps  it  was  quite  as  much  the  duty  of 
the  defendant  to  take  measures  to  defeat  the  consummation 
of  such  a  fraud  as  it  was  of  the  plaintiff.  At  least  it  is  by 
no  means  clear  that  as  between  themselves  all  the  conse- 
quences of  such  a  fraud  should  now  be  visited  upon  this 
plaintiff. 

We  think  the  case  was  rightly  disposed  of  in  the  court 
below,  and  that  there  is  no  error  in  the  judgment. 

In  this  opinion  the  other  judges  concurred. 
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Erastus  p.  Mead  and  another,  Trustees,  vs.  The  New 
York,  Housatonio  &  Northern  Railroad  Company 
AND  others. 

A  general  law  of  the  state  of  New  York  authorised  any  railroad  companies 
having  continnons  lines  to  unite  and  form  a  single  oorporation.  Two  railroad 
companies  owning  roads  one  of  which  was  wholly  within  that  state  and  the 
other  partly  within  that  state  and  partly  within  the  state  of  Connecticut, 
made  an  agreement  to  consolidate  and  took  all  the  formal  measures  required 
to  accomplish  it,  but  a  question  was  made  as  to  the  validity  of  the  consolida- 
tion by  reason  of  the  roads  not  having  at  the  time  a  completed  continuous 
track.  A  resolution  of  the  l^slature  of  Connecticut  had  provided  that, 
whenever  the  company  owning  the  road  lying  partly  within  this  state  should 
be  consolidated  with  any  other  company  in  the  state  of  New  York  in  pursu- 
ance of  the  laws  of  that  state,  the  new  company  should  ha,ve  all  the  rights 
within  this  state  that  were  possessed  by  the  old.    Held-^ 

1.  That  an  act  subsequently  passed  by  the  legislature  of  New  York  recognizing 
the  consolidated  corporation  as  in  existence,  validated  and  established  the 
'agreement  under  which  the  consolidation  was  made. 

S.    That  when  the  l^gal  existence  of  the  new  corporation  in  the  state  of  New 
York  became  thus  established,  it  satisfied  the  requirements  of  the  Connecticut 
act,  and  the  new  company  became  possessed  of  all  the  rights  in  this  state  which  . 
had  been  possessed  by  the  old  company. 

And  held  that  the  new  corporation  succeeded  to  the  power,  possessed  by  the  old 
company  both  in  this  state  and  in  the  state  of  New  York,  to  issue  its  bonds  to 
an  amount  necessary  for  completing  its  road,  and  to  mortgage  its  property 
and  franchise  for  their  security. 

And  that  this  power  included  the  power  to  issue  its  bonds  in  exchange  for,  and 
to  take  up,  bonds  previously  issued  by  the  old  company  and  secured  by  a 
mortgage  of  its- property. 

A  bill  in  equity  alleged  that  the  new  corporation  duly  issued  its  bonds  and  dis- 
posed of  a  laige. number  of  them  to  divers  persons,  who  were  bon&  fide  holders 
of  the  same  and  entitled  to  receive  the  money  due  thereon  and  to  the  bei^fit 
of  the  mortgage.  Held  to  bo  a  sufficient  averment  that  the  bonds  were  law- 
fully issued  and  used. 

After  the  bonds  were  issued  and  the  mortgage  executed,  and  while  both  were 
outstanding  unsatisfied,  but  before  the  mortgage  had  been  recorded,  a  creditor 
of  the  company,  with  knowledge  of  all  the  facts,  attached  apd  afterwards 
levied  his  execution  npon  the  mortgaged  property.  Held  ^hat  he  stood  no 
better  than  if,  with  such  knowledge,  he  had  taken  a  conveyance  of  the  prop- 
erty, and  that  he  did  not  obtain  priority  of  title. 

A  oonrt  of  chancery  in  this  state  has  jurisdiction  of  a  bill  for  the  foreclosure 
such «  mortgage,  although  embracing  property  ont  of  this  state  as  well 
within  it. 

It  is  a  well  established  principle  that  a  court  of  chancery,  acting  primarily  in 
penonam  and  not  merely  in  rem,  may,  where  a  person  against  whom  relief  is 
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sought  is  within  the  jurisdiction,  make  a  decree,  upon  the  ground  of  a  contract 
or  an  equity  subsisting  between  the  parties,  respecting  property  situated  out  of 
the  jurisdiction. 

Bill  for  a  foreclosure  of  a  mortgage  executed  by  the 
respondent  railroad  corporation  to  the  petitioners  as  trustees 
for  the  holders  of  its  bonds ;  brought  to  the  Superior  Court 
in  Fairfield*  County. 

The  New  York,  Hotfsatonic  &  Northern  Railroad  Company, 
the  respondent  corporation,  was  a  new  corporation  constituted 
by  the  consolidation  of  two  previously  existing  railroad  cor- 
porations, one  of  which  bore  the  same  name,  and  was  located 
in  part  in  this  state  and  in  part  in  the  state  of  New  York, 
and  the  other  was  the  Southern  Westchester  Railroad  Com- 
pany, located  wholly  within  the  state  of  New  York.  John  S. 
King  and  John  E.  Sergeant,  who  had  severally,  as  creditors 
of  the  new  corporation,  attached  the  portion  of  the  mortgaged 
property  which  was  in  this  state,  were  also  made  respondents. 

The  mortgage  in  terms  covered  "  all  the  corporate  property 
and  franchises  of  the  said  party  of  the  first  part,  and  also  all 
'  and  singular  its  railroad  lying  partly  in  the  state  of  New  York 
and  partly  in  the  state  of  Connecticut,  constructed  and  to  be 
constructed,  real  estate,  rails,  fences,  bridges,  depots,  shops, 
tools,  machinery,  locomotives,  engines,  tenders,  passenger, 
freight,  baggage  and  hand-cars,  and  apparatus  and  utensils  of 
every  kind  whatsoever,  belonging  to  said  party  of  the  first 
part,  or  which  shall  hereafter  be  acquired  by  it." 

The  following  facts  were  found  by  the  court : — 

On  the  8th  day  of  September,  1863,  a  railroad  corporation 
was  organized  and  established  in  the  state  of  New  York, 
under  the  general  railroad  laws  of  that  state,  under  the  name 
of  "  Tlie  New  York,  Housatonic  &  Northern  Railroad  Com- 
T  pany,"  for  the  purpose  of  constructing,  maintaining  and 
operating  a  railroad,  from  a  point  in  the  New  York  &  Harlem 
Railroad,  in  the  town  of  White  Plains,  in  the  state  of  New 
York,  to  a  certain  point  in  the  line  between  the  states  of  New 
York  and  Connecticut,  and  thence  to  a  point  in  the  line  of 
•the  Housatonic  Railroad,  near  Brookfield  Station,  in  the  state 
of  Connecticut,  the  length  of  the  road  to  be  constructed  by 
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the  corporation  between  White  Plains  in  the  state  of  New 
York,  and  Brookfield  in  the  state  of  Connecticut,  being  thirty- 
eight  miles,  (twenty-four  miles  in  the  state  of  New  York,  and 
fourteen  miles  in  the  state  of  Connecticut,)  with  a  capital 
stock  of  one  million  dollars,  consisting  of  ten  thousand  shares 
of  one  hundred  dollars  each.  Soon  afterwards  the  corporation 
located  and  established  the  line  of  its  road  in  the  state  of 
New  York,  and,  prior  to  the  making  of  the  mortgage  set  forth 
in  the  petition,  procured  the  right  of  way  for  the  constiiiction 
thereof,  and  graded  from  one-half  to  two-thirds  of  it,  and  laid 
down  a  temporary  track  on  a  part  of  the  road-bed,  over  which 
were  run  an  engine  and  cars  used  by  the  contractors  for  the 
purposes  of  construction. 

Under  an  act  of  the  General  Assembly  of  this  state,  passed 
at  its  May  session,  1864,  and  an  act  passed  by  the  legislature 
of  the  state  of  New  York  on  the  first  day  of  May,  1865, 
authorizing  the  New  York,  Housatonic  &  Northern  Railroad 
Company  "to  accept  a  grant  for  railroad  purposes  made  by 
the  state  of  Connecticut,"  the  corporation,  soon  after  the 
passage  of  the  last  act,  duly  located  its  railroad  upon  the  line 
and  within  the  limits  prescribed  by  the  acts,  from  the  bound- 
ary line  between  the  states  of  Connecticut  and  New  York  at 
Greenwich  to  the  Housatonic  Railroad  in  Brookfield;  and 
obtained  title  in  fee  simple  to  the  lands  in  Brookfield  and 
Danbury,  necessary  for  the  railroad  and  for  depots  thereon, 
along  the  line  from  the  Housatonic  Railroad  to  the  village  of 
Danbury,  and  obtained  the  riglit  of  ^y  for  the  construction 
of  the  residue  of  the  line  of  road  within  this  state;  and  con- 
structed, completed,  equipped  and  put  into  full  operation  that 
part  of  the  road  between  the  Housatonic  Railroad  and  the 
Tillage  of  Danbury  before  the  making  of  the  mortgage,  and 
the  road  then  was  and  has  ever  since  been  in  full  operation 
between  the  two  points  last  mentioned. 

Afterwards,  under  an  act  ot  the  General  Assembly  of  this 
state,  entitled  "An  act  enabling  the  New  York,  Housatonic 
&  Northern  Railroad  Company  to  embrace  all  its  property  in 
New  York  and  Connecticut  in  one  mortgage,"  passed  at  its  • 
May  session,  1867,  the  corporation  on  the  second  day  of  Sep- 
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tember,  1867,  in  the  state  of  New  York,  made  and  executed, 
in  conformity  with  the  laws  of  that  state,  a  mortgage  of  that 
date,*whereby  it  mortgaged  all  its  property  and  franchises  in 
both  states  to  trustees  as  security  for  its  bonds  to  be  issued  to 
the  amount  of  one  million  of  dollars,  (only  one  of  which 
bonds  was  ever  issued,)  which  mortgage  was  afterwards,  in. 
the  month  of  September,  1868,  duly  satisfied  and  discharged 
of  record ;  and  on  the  1st  day  of  August,  1868,  the  corpora- 
tion in  like  manner  made  and  executed  a  cei-tain  other  mort- 
gage of  that  date,  in  the  state  of  New  York,  mortgaging  all 
its  property  and  franchises  to  the  petitioners  as  trustees,  as 
security  for  its  bonds  to  be  issued  to  the  amount  of  two  mil- 
lions five  hundred  thousand  dollars,  a  large  amount  of  which 
bonds  were  sold ;  which  mortgage  was  also,  (about  the  4th 
day  of  December,  1872,  in  the  state  of  New  York,  and  about 
the  6th  of  said  December  in  the  state  of  Connecticut,)  duly 
satisfied  and  discharged  of  record.  The  corporation  held  its 
annual  stockholders'  meetings,  appointed  directors,  kept  a 
record  of  the  doings  of  its  stockholders  and  directors,  and 
performed  many  other  corporate  acts  until  about  the  10th  day 
of  September,  1872. 

Prior  to  the  18th  day  of  April,  1872,  another  railroad  cor- 
poration had  been  duly  organized  and  established  in  the  state 
of  New  York,  under  tlie  name  of  the  Southern  Westchester 
Railroad  Company,  for  the  purpose  of  constructing,  maintain- 
ing and  operating  a  railroad  from  a  point  in  the  line  of  the 
New  Yoik,  Housatoni^A  Northern  Railroad  Company,  a  little 
east  of  White  Plains,  in  a  southeasterly  direction  about  six- 
teen miles  to  Long  Island  Sound,  at  or  near  Harlem  River, 
with  a  capital  stock  of  two  millions  of  dollars,  in  shares  of 
one  hundred  dollars  each ;  and  on  the  day  last  aforesaid  had 
a  president,  board  of  directors  and  other  officers,  and  was 
then  in  active  operation  and  full  life,  and  then  owned  fran- 
chises and  property  of  large  value ;  but  no  part  of  its  railroad 
had  been  completed  or  in  operation,  and  it  was  not  then 
operating  in  fact  any  railroad  within,  or  partly  within  and 
partly  without,  the  state  of  New  York.  The  railroads  of  the 
two  corporations  were  capable  of  forming,  and  would  form 
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when  completed,  a  continuous  line  of  railroad  with  each  otlicr 
from  the  Housatonic  Railroad,  through  the  point  of  llu'ir 
union  with  each  other  before  mentioned,  to  the  Harlem  River. 

On  the  18th  day  of  April,  1872,  the  two  coiporalioas 
undertook,  under  the  laws  of  the  state  of  New  York  llieu  in 
force  respecting  the  consolidation  of  railroad  companies,  to 
merge  and  consolidate  their  several  capital  stocks,  franchises 
and  property  into  one  company,  and  the  directors,  officers  and 
stockholders  of  the  two  corporations  respectively  made  and 
adopted  an  agreement  of  consolidation,  and  did  respectively 
all  those  things  which  are  required  by  those  laws  to  be  done 
in  order  to  perfect  such  consolidation  between  two  railroad 
companies  having  the  right  to  consolidate  with  each  Dtlier 
under  those  laws;  so  that,  if,  upon  the  facts  herein  set  forth, 
the  two  corporations  then  had  a  legal  right  to  consolidate 
with  each  other  under  those  laws,  they  became  by  said  pio- 
ceedings  duly  consolidated.  The  agreement  of  consolidation 
was  executed  under  the  corporate  seal  of  each  of  the  co.n pa- 
nics on  the  18th  day  of  April,  1872,  and  was  adopted  by  Iho 
stockholders  of  each  of  the  companies  in  due  form  separately 
on  the  10th  day  of  September,  1872 ;  was  executed  by  the 
presidents  of  the  companies  respectively,  by  the  authority  and 
direction  of  the  boards  of  directors  of  the  companies  respect- 
ively ;  and  a  certificate  thereof  was  filed  in  the  office  of  the 
secretary  of  the  state  of  New  York  on  the  3d  day  of  October, 
1872.  The  name  of  the  consolidated  corporation  under  the 
agreement  was  "The  New  York,  Housatonic  &  Noilhern 
Railroad  Company." 

On  the  8th  day  of  October,  1872,  a  meeting  of  the  stock- 
holders of  the  consolidated  company  was  duly  holden,  at 
which  a  board  of  directors  was  chosen,  to  wit,  George  W. 
Mead,  David  S.  Duncomb,  L.  D.  White,  E.  P.  Mead,  T.  Clark, 
Jr.,  H.  Hall,  E.  E.  Bouton,  C.  D.  Bailey,  W.  Keeler,  J.  Ben- 
edict, S.  D.  Mead,  L.  D.  Rucker,  and  William  Raynor,  who 
accepted  their  trusts  and  then  became  and  acted  as  directors 
of  the  new  company  for  the  year  next  to  ensue;  and  the 
board  of  directors  held  a  meeting  afterwards  on  the  same  day 
and  appointed  L.  D.  Racker  president  of  the  new  company, 
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and  heard  read  the  mortgage  which  is  set  forth  ia  the  peti- 
tion ;  and  thereupon,  by  a  unanimous  rote,  authorized  Rucker, 
as  president,  to  execute  and  deliver  the  mortgage  and  the 
bonds  thereby  to  be  secured,  for  and  in  behalf  of  the  new 
corporation ;  such  mortgage  to  be  made  to  the  present  peti- 
tioners, Erastus  F.  Mead  and  David  S.  Duncomb,  as 
trustees  for  the  holders  of  the  bonds  to  be  issued  under  the 
mortgage.  Afterwards' on  the  18th  day  of  October,  1872, 
Rucker,  as  president,  did  execute  to  the  petitioners  the  mort- 
gage in  due  fbrm  in  the  name  and  behalf  of  the  new  corpora- 
tion, and  the  same  was  made  and  perfected  in  conformity 
with  the  laws  of  the  state  of  New  York  relating  to  the  making 
of  such  mortgages,  and  was  delivered  by  Rucker  to  the  peti- 
tioners, who  caused  the  same  to  be  duly  recorded  in  the  county 
of  Westchester  in  the  office  of  the  clerk  and  register  of  the 
county  on  tlie  4th  day  of  December,  1872,  and  in  the  office  of 
the  secretary  of  the  state  of  Connecticut  on  the  9th  day  of 
December,  1872,  and  in  the  land  records  of  the  towns  of 
Danbury  and  Brookfield  respectively  on  the  19th  and  24th 
days  respectively  of  September,  1874. 

All  the  bonds  provided  for  in  the  mortgage  were  afterwards 
duly  executed  and  issued,  and  delivered  in  different  amounts 
to  different  persons  for  valuable  considerations  received  by 
the  corporation  therefor — a  portion  of  the  bonds,  amounting 
to  about  $600,000,  being  issued  and  used  in  exchange  for, 
and  for  the  taking  up  of,  the  same  amount  of  bonds  then  out- 
standing which  had  been  issued  under  and  secured  by  the 
second  mortgage  of  August,  1868,  made  by  the  original  New 
York,  Housatonic  &  Northern  Railroad  Company. 

The  consolidated  company  has  ever  since  regularly  held 
annual  stockholders'  meetings  and  appointed  its  boards  of 
directors,  and  has  expended  a  small  amount  of  money  and 
done  a  small  amount  of  work  on  the  lines  of  both  tlie  first 
mentioned  roads. 

John  S.  King,  one  of  the  respondents,  on  the  2d  day  of 
September,  1874,  brought  an  action  at  law  against  the  consoli- 
dated company  by  a  writ  of  attachment  which  was  levied 
upon  the  real  estate  and  other  property  of  the  company  in 
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Danbnry  and  Brookfield  mentioned  in  the  mortgage,  and 
afterwards  recovered  judgment  against  the  company  for  the 
sum  of  $132,796.14)  debt  and  costs,  and  on  the  22d  day  of 
April,  1875,  caused  an  execution  to  be  issued  on  the  judg- 
ment, which,  afterwards,  on  the  8d  and  4th  days  of  May, 
1875,  was  levied  upon  the  lands  of  the  corporation  in  the 
manner  prescribed  by  law  for  the  levy  of  execution  upon  lands 
not  encumbered  by  mortgage,  and  not  in  the  manner  pre-, 
scribed  by  law  for  the  levy  of  execution  upon  an  equity  of 
redemption  in  lands — said  lands  being  all  of  the  lands  of  the 
corporation  situated  in  the  towns  of  Danbury  and  Brookfield 
respectively,  and  being  lands  covered  by  and  embraced  within 
the  mortgage  made  by  the  new  corporation ;  by  which  levy  the 
officer  set  out  to  King,  (if  such  levy  was  in  legal  form,)  all 
said  lands  in  satisfaction  of  part  of  the  judgment;  which 
execution  was  afterwards  duly  returned  and  recorded.  The 
levy  took  no  notice  of  the  mortgage,  and  was  made  in  disre- 
gard thereof.  King  has  ever  since  claimed  that  the  levy  was 
valid,  and  vested  in  him  a  good  title  to  the  lands  in  fee  simple. 

At  the  time  of  the  execution  and  delivery  of  the  mortgage 
in  question,  and  at  the  time  of  the  execution  and  issue  of  the 
bonds  thereby  secured,  King  had  full  and  actual  knowledge  of 
such  execution,  delivery  and  issue,  and  knew  at  the  time  of 
the  commencement  of  his  suit  that  the  same  were  still  out- 
standing and  unsatisfied.  The  suit  was  brought  by  King  as 
assignee  of  certain  judgments  in  some  of  which  Rucker  then 
had  an  interest,  and  as  the  agent  of  Rucker  to  the  extent  of 
his  interest;  and  Rucker,  at  the  time  of  the  commencement 
of  the  suit,  had  the  same  full  and  actual  knowledge  which 
King  had,  in  relation  to  the  mortgage  and  bonds. 

The  foots  found  with  regard  to  the  claim  of  the  respondent 
Sergeant  are  omitted,  as  no  question  arose  thereon  in  this 
court. 

Prior  to  and  at  the  time  of  the  service  of  the  petition  in 
the  present  case  all  the  bonds  secured  by  the  mortgage  werci 
and  still  are,  outstanding  in  the  hands  of  sundry  persons, 
namely,  one  thousand  seven  hundred  and  fifty  bonds  for  one 
thousand  dollars  each,  and  five  hundred  bonds  for  five  hund- 
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red  dollars  each ;  each  of  said  bonds  having  attached  to  it  the 
set  of  coupons  or  interest  warrants  properly  belonging  to  it 
in  conformity  with  the  plan  and  provisions  of  the  mortgage, 
and  each  of  the  coupons  being,  on  its  face  and  in  its  terms, 
made  payable  to  the  bearer  thereof.  One  of  the  coupons  on 
one  of  the  bonds  has  been  paid,  and  no  more. 

At  the  time  of  the  service  of  the  petition  there  was  due 
from  the  corporation,  as  interest  upon  each  of  the  bonds  of 
one  thousand  dollars,  five  coupons  of  $35  each,  dated  October 
1st,  1873,  April  1st,  1874,  October  1st,  1874,  April  1st,  1875, 
and  OctoT)er  1st,  1875,  respectively;  and  there  were  then,  in 
like  manner,  due  from  the  corporation,  as  interest  upon  each 
of  said  bonds  for  five  hundred  dollars,  five  coupons  of  $17.50 
each, bearing  the  same  dates  last  above  mentioned  respectively, 
each  of  which  coupons  was  then  due  to  tlie  lawful  holder 
thereof  (except  only  the  single  coupon  found  to  have  been 
paid) ;  all  of  which  coupons,  so  then  due,  are  still  unpaid, 
and  are  due  and  payable  to  the  lawful  holders  of  them  respect- 
ively, and  the  total  amount  due  from  the  corporation,  as  inter- 
est upon  all  the  bonds  to  all  the  holders  of  the  coupons,  and 
dien  unpaid,  was  $349,965. 

The  value  of  the  property  in  this  state  covered  by  the  mort- 
gage is  one  hundred  thousand  dollars. 

Upon  these  facts  the  court  (^Beardsley^  t/".,)  passed  a  decree 
foreclosing  the  mortgage  unless  the  amount  due  upon  the 
coupons  was  paid  to  the  several  holders  with  interest,  (the 
decree  providing  for  a  deposit  in  a  bank  named  of  the  amount 
of  any  coupons  not  presented  for  payment  within  the  time 
limited  for  redemption,)  and  declaring  the  levy  of  the  execu- 
tion of  the  respondent  King  to  be  of  no  effect,  and  conferring 
no  title  to  the  property,  and  that  the  respondent  Sergeant  had 
no  title  to  the  mortgaged  property  or  any  part  thereof. 

The  respondent  King  and  the  New  York,  Housatonic  & 
Northern  Railroad  Company  filed  a  motion  in  error  and 
brought  the  record  before  this  court,  assigning  the  following 
errors: 

Ist.  That  the  mortgagors  at  the  time  of  the  making  of 
the  mortgage  had  no  l^al  or  valid  existence. 
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2d.  Tliat  the  agreement  for  consolidation  was  inoperative 
and  void  because  neither  of  the  corporations  was  then  "operat- 
ing a  railroad  either  wholly  within  or  partly  within  and  partly 
without  the  state  of  New  York." 

3d.  Tliat  the  consolidation,  if  valid  in  the  state  of  New 
York  by  the  laws  thereof,  did  not  and  could  not  transfer  to 
the  new  company  the  rights,  franchises  and  property  of  the 
old  company  in  this  state  and  the  new  company  at  the  time 
of  the  mortgage  had  no  interest  therein. 

4th.  That  the  Superior  Court  had  no  jurisdiction  of  the 
subject  matter  and  no  right  or  authority  to  pass  any  decree  in 
the  premises,  inasmuch  as  the  property  was  included  in  a  New 
York,  mortgage  and  subject  to  the  laws  and  courts  of  that 
state. 

5th.  That  a  part  only  of  the  property  described  and 
included  in  the  mortgage  was  charged  with  the  payment  of 
the  entire  amount  found  due. 

6th.  That  the  respondents  were  required  to  determine 
who  are  the  "lawful"  owners  and  holders  of  the  unpaid 
coupons. 

7th.  That  the  respondents  were  required  to  deposit  in  bank 
the  amount  of  all  the  unpaid  coupons  not  presented,  and 
which  were  outstanding  and  unpaid. 

8th.  That  the  franchises  granted  by  this  state  were 
included  in  the  mortgage  and  in  the  decree. 

9th.  Thai  it  was  neither  averred,  nor  proved  true,  that  the 
bonds  were  used  for  the  purposes  for  which  they  purport  to 
have  been  issued. 

10th.  That  the  mortgage  was  not  recorded  in  this  state 
until  after  the  levy  of  tlie  attachment  of  King. 

J,  N.  WIdting,  of  New  York,  and  4.  S.  Treaty  with  whom 
was  B.  AveriUj  for  the  plaintiffs  in  error. 

1.  The  original  New  York,  Housatonic  k  Northern  Rail- 
road Company  was  organized  on  the  8th  day  of  September, 
1863,  under  the  general  laws  of  the  state  of  New  York,  with 
a  capital  stock  of  $1,000,000,  for  the  purpose  of  constructing 
a  ndlroad  from  White  Plains  to  the  Housatonic  Road  in 
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Brookfield,  partly  in  New  York  and  partly  in  Connecticut. 
Being  a  New  York  corporation,  of  course  they  had  no  right 
to  build  any  road  in  this  state.  Instead  of  forming  another 
company  in  this  state,  the  company  applied  to  the  legislature 
and  obtained  by  resolution  the  powers  usually  conferred  by 
charter  upon  railroad  companies  in  this  state.  There  was 
one  company  in  name,  but  acting  in  and  by  authority  from 
different  states,  and  subject  to  different  laws ;  practically  two 
companies,  one  holding  and  managing  the  read  and  property 
in  and  according  to  the  laws  of  New  York,  the  other  holding 
and  managing  the  road  and  property  in  and  according  to  the 
laws  of  Connecticut.  By  the  general  law  of  New  York  the 
company  had  power  to  borrow  money  "  for  completing  and 
finishing  or  operating  their  road,  to  issue  and  dispose  of  bonds 
therefor,  and  to  mortgage  their  franchises  and  property  to 
secure  the  same."  2  N.  Y.  Rev.  Stat.,  p.  633.  In  Connecti- 
cut railroad  companies  may  borrow  money  and  issue  bonds 
equal  in  amount  to  one-third  the  amount  actually  expended, 
and  may  secure  them  by  a  mortgage  of  their  property  to  the 
treasurer  of  the  state.  Gen.  Stat.,  p.  332,  333.  The  court 
will  observe  the  marked  difference  in  the  provisions  of  these 
different  states  upon  the  same  subject.  In  1867,  being 
desirous  of  borrowing  money,  tlie  company  obtained  authority 
from  our  legislature  to  include  in  a  mortgage  of  their  New 
York  franchises  and  property,  their  franchises  and  property 
in  this  state.  Two  mortgages  were  subsequently  made,  but 
as  they  were  satisfied  of  record  before  the  parties  interested 
acquired  any  interest  in  the  mortgaged  property  it  is  unneces- 
sary to  notice  them  farther.  In  the  order  of  time  we  now 
come  to  the  mortgage  in  question,  made  October  Ist,  1872. 
Of  course  proper  parties  capable  of  contracting  are  indispen- 
sable to  a  valid  deed.  This  deed  purports  to  have  been  made 
by  "The  New  York,  Housatonic  &  Northern  Railroad 
Company." 

2.  We  say  this  company  had  no  legal  or  valid  existence. 
It  claimed  to  have  been  formed  by  a  consolidation  of  the  old 
company  of  the  same  name  with  the  Southern  Westchester 
Railroad  Company.    The  right  of  these  companies  to  consoU 
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idate  must  of  course  be  sought  in  the  law  of  New  York,  where 
both  companies  were  located.  By  that  law,  (2  N.  Y.  Rev. 
Stat.,  556,)  any  railroad  company  "operating  a  railroad  either 
wholly  within  or  partly  within  and  partly  without  the  state," 
might  merge  and  consolidate  with  any  other  company,  both 
liaving  been  duly  organized.  The  court  .finds  that  the  South* 
em  Westchester  Company  was  not  in  fact  at  the  time  so 
operating  a  railroad.  The  court  also  finds  that  the  old 
company  had  located  the  line  of  its  road  in  New  York,  had 
graded  only  from  half  to  two-thirds  thereof,  and  had  laid  a 
"temporary  track  on  some  parts  thereof,"  over  which  the 
contractors,  not  the  company,  ran  "an  engine  and  cars  for  the 
purposes  of  construction."  This  the  gentlemen  call  "operat- 
ing" a  railroad.  The  act  of  1864,  of  this  state,  also  requires 
the  road  to  be  "put  in  operation."  "Operating"  a  railroad 
within  the  meaning  of  these  statutes  is  its  constant  use  in  the 
running  of  trains  in  its  regular  course  of  business,  for  passen- 
gers and  freight,  over  its  entire  length.  People  v.  Albany  ^ 
Vermont  Railroad  Co.^  24  N.  York,  261;  State  v.  Hartford 
^  New  Haven  Railroad  Co.,  29  Conn.,  538.  So  tlien  the 
company  was  not  at  the  time  of  the  attempted  consolidation 
*'^  operating"  a  railroad  anywhere.  Companies  cannot  con- 
solidate without  the  sanction  and  authority  of  the  legisla- 
ture, and  must  bring  themselves  clearly  within  the  provi- 
sions upon  which  the  authority  is  granted.  Green*s  Brice's 
Ultra  Vires,  278.  A  charter  being  a  contract  any  alteration 
must  have  the  sanction  of  the  legislature.  Id.,  539.  Tlie 
legislature  itself  cannot  make  an  alteration  without  previous 
public  notice.  Gen.  Stat.,  79.  A  corporation  cannot  even 
dissolve  itself.  Reed  v.  Cornwall,  27  Conn.,  48.  And  as  a 
corporation  can  neither  create  nor  destroy  itself,  so  it  can 
neither  form  nor  dissolve  another,  either  alone  or  with  others. 
Medical  iMtkvti&n  v.  Patterson,  1  Denio,  61.  But  it  is  said 
that  tiie  consolidation  has  been  ratified,  and  we  are  referred 
to  several  actspassed  by  the  legislature  of  New  York.  Doubt- 
less an  attempted  consolidation  without  authority  may  be 
ratified' and  validated  by  the  same  sovereign  power  that  could 
have  granted  the  necessary  authority  before  consolidation. 
Vol.  xlv.— 27 
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But  an  enactment  of  this  soverei^  power  is  necessary  in 
both  cases,  and  just  as  necessary  in  one  as  in  the  other.  And 
the  act  must  be  express ;  it  must  have  all  the  usual  formalities 
and  be  passed  with  intent  to  ratify.  Bishop  v.  Brainardj  28 
Conn.,  289.  These  acts  of  the  legislature  were  nothing  more 
than  a  recognition.  Now  a  recognition  is  one  thing,  a  ratifi- 
cation quite  another.  In  the  organization  of  companies  some 
things  are  essential,  some  non-essential;  some  matters  of 
form,  some  of  substance;  some  indispensable,  some  not. 
Recognition  applies  only  to  defects  in  form.  Black  River  ^c. 
R.  R.  Co.  V.  Bamardy  81  Barb.,  258. 

8.  If  consolidation  was  valid  or  made  valid  in  the  state  of 
New  York,  still  that  did  not  in  anywise  affect  the  title  to  the 
mortgaged  property  in  this  state.  The  original  corporation 
still  remained  in  existence  in  this  state,  even  though  the  con- 
solidation was  valid  under  the  laws  of  New  York.  Muller  v. 
Dow%y  4  Otto,  444,  447.  If  the  title  did  pass  from  tlie  old 
company  to  the  new,  then  how  and  by  what  authority?  All 
we  have  to  do  is  to  look  at  the  grant  of  power  by  this  state  in 
1864,  and  accepted  by  the  company  in  1865.  No  such 
authority  is  conferred.  The  conferring  of  powers  and  privi- 
leges imposes  corresponding  obligations.  An  accepted  charter 
being  in  the  nature  of  a  contract,  one  of  the  parties  cannot 
release  itself  and  substitute  a  new  party.  The  consent  of  the 
other  is  indispensable.  "  It  is  a  rule  of  construction  that  all 
grants  from  the  state  and  grants  of  franchises  must  be  con- 
strued strictly  and  most  strongly  in  favor  of  the  public  and 
against  the  grantee."  Green's  Brice's  Ultra  Vires,  63,  and 
cases  there  cited.  "The  existence,  franchises,  powers, 
capacities,  duties  and  liabilities  of  every  corporation  are  cre- 
ated, fixed,  limited  and  qualified,  both  in  action  and  time,  by 
the  law  of  the  state  granting  the  charters.  Penobscot  Boom 
Corporation  v.  Lawsofiy  16  Maine,  224;  Michigan  Bank  y. 
Gardner^  15  Gray,  362.  In  Connecticut  "a  corporation  has 
only  such  rights  and  powers  as  are  expressly  granted,  or  as 
are  necessary  to  carry  into  effect  the  rights  and  powers  so 
granted."  Occum  Co.  v.  Sprague  Manv^.  Co.,  84  Conn.,  541. 
In  New  York  "  the  powers  granted  will  extend  no  further  than 
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expressly  stated,  or  than  is  necessary  to  accomplish  the  gen- 
eral scope  and  purpose  of  the  grant."  ^'  York  ^  Hartford 
R.  R.  Co.  V.  Kip,  46  N.  York,  552.  In  addition  to  the 
powers  enumerated  or  expressly  given  "  no  corporation  shall 
possess  or  exercise  any  corporate  powers  except  such  as  shall 
be  necessary  to  the  exercise  of  the  powers  so  enumerated  and 
given."    2  N.  Y.  Rev.  Stat.,  891. 

4.  The  courts  of  this  state  have  no  jurisdiction.    The 
mortgage  and  the  petition  both  count  on  the  act  of  1867.    It 
is  a  little  difficult  to  see  how  an  act  of  1867,  authorizing  the 
old  company  then  existing  to  do  certain  things,  can  authorize 
the  new  company,  organized  five  years  afterwards,  to  do  the 
same  thing.    The  act  is  a  peculiar  one.    It  first  provides  that 
the  company,  in  any  mortgage  of  its  property  in  the  state  of 
New  York,  may  include  its  property  in  tliis  state;  then 
declares  that  "  such  mortgage  shall  be  deemed  and  held  good 
and  valid,  and  then  defines  its  "  operation  and  effect."    Every- 
body in  this  state  knows  what  a  good  and  valid  mortgage  is, 
its  operation  and  effect,  what  rights  and  remedies  it  gives, 
and  if  it  was  to  have  merely  the  ordinary  "operation  and 
effect"  then  the  last  clause  of  the  act  is  superfluous  and  with- 
out significance.    It  says  such  mortgage  shall  have  the  same 
**operation  and  effect  upon  said  property  rights  and  franchises 
of  said  corporation  in  this  state  as  if  said  property  rights  and 
franchises  were  held  and  owned  in  the  state  of  New  York, 
and  were  so  mortgaged  in  that  state  pursuant  to  the  laws 
thereof."    That  is,  that  the  entire  property  should  be  subject 
to  the  laws  and  courts  of  only  one  state.    This  state  trans- 
ferred its  jurisdiction  over  it  to  the  state  of  New  York  so  far 
as  this  mortgage  is  concerned.    In  New  York  mortgaged 
premises  are  sold,  in  this  state  a- time  is  limited  for  redemp- 
tion.   The  inconvenience,  not  to  say  injustice,  of  different 
proceedings  in  different  states  is  quite  obvious,  and  is  a  good 
reason  why  the  company  procured  the  act  to  be  passed.    It 
ipras  to  prevent  just  the  result  of  which  we  complain,  that 
part  of  the  property  is  charged  with  the  whole  amount  found 
doa,  that  the  act  was  sought  for  and  obtained. 

5.  The  respondents  are  required  to  determine  who  are 
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"lawful"  owners  of  the  bonds.  The  decree  requires  them  to 
pay  every  "lawful  owner  and  holder,"  or  lose  their  property. 
The  use  of  the  word  "lawful"  is  both  suggestive  and  signifi- 
cant. The  court  evidently  deemed  it  quite  possible,  if  not 
more  than  probable,  that  some  of  the  parties  having  bonds 
and  coupons  were  not  "lawful  owners  and  holders."  The 
petitioners,  at  the  time  of  the  mortgage,  were  also  directors. 
Suppose  they  had  each  taken  a  large  amount  of  the  bonds  at 
fifteen  per  cent,  of  their  par  value  in  payment  of  debts  they 
had  or  claimed  to  have  against  the  old  company,  and  now 
hold  them,  would  they  be  "  lawful  owners  and  holders  "  ?  The 
statute  prescribes  for  what  money  may  be  borrowed,  bonds 
issued  and  mortgages  given.  The  mortgage  also  specifies  the 
object  to  be  "  for  constructing,  operating  and  maintaining  its 
railroad,"  and  the  act  of  1867  declares  the  mortgage  "  good 
and  valid"  "for  the  purpose  therein  specified,"  and  also  pre- 
scribes what  debts  and  liabilities  of  the  old  companies  shall 
attach  to  the  new,  and  expressly  excepts  mortgages.  Yet 
$600,000  of  new  bonds  were  issued  and  used  to  take  up  the 
same  amount  of  old  bonds,  secured  by  mortgage  of  the  old 
company  in  August,  1868.  Clearly  the  first  owners  md  hold- 
ers of  these  bonds  cannot  be  "lawful"  owners  and  holders. 
The  court  should  have  found  who  were  the  lawful  owners,  or 
at  least  have  laid  down  some  rule  by  which  the  company  could 
decide.  Suppose  the  company  knew,  or  upon  investigation 
should  find,  that  some  of  the  coupons  are  not  lawfully  held 
and  owned,  and  upon  presentation  payment  is  refused  or  they 
are  not  presented,  then  the  respondents  must  deposit  Uie 
amount  of  all  unpaid  coupons  in  bank,  where  it  can  be 
obtained  without  enquiry.  If  a  large  amount  of  bonds  or 
coupons  have'  been  lost,  destroyed  by  fire  or  otherwise,  the 
bank  under  tliis  decree  will  reap  the  benefit. 

6.  The  franchises  granted  by  the  state  are  ineluded  in  the 
mortgage  and  decree.  If  the  mortgage  was  under  the  act  of 
1867,  then  they  were  properly  included.  But  the  act  of  1867 
could  apply  only  to  the  company  then  in  existence,  whidi 
could  not  transfer  its  power  to  the  new  company.  But  it  has 
been  and  may  be  claimed  that  railroad  companies  have  the 
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same  right  to  mortgage  their  property  as  individuals.  With- 
out discussing  the  question  whether  the  provisions  of  our 
statute  prescribing  the  mode  and  purposes  in  and  for  which 
money  may  be  borrowed  and  bonds  issued  by  railroad  compa- 
nies does  not  limit  them  to  the  mode  and  purposes  prescribed, 
we  simply  say  that  franchises  cannot  be  mortgaged  withouu 
express  legislative  authority.  Green's  Brice's  Ultra  Vires, 
121,  and  cases  cited  in  note. 

7.  It  is  neither  averred  nor  proved  that  the  bonds  were 
used  for  a  lawful  purpose.  The  averments  of  the  petition  are 
that  the  mortgage  was  made  to  the  petitioners  ^^as  trustees, 
for  the  benefit  of  all  persons  who  should  thereafter  become 
holders  in  good  faith  of  such  bonds,"  that  is,  bonds  issued  by 
the  company  for  money  borrowed  "  for  the  purpose  of  con- 
structing, maintaining  and  operating  its  railroad."  Also*  that 
the  company  '^  did  make,  issue,  sell,  deliver  and  dispose  of,  to 
divers  persons,  a  large  number  of  bonds,"  whereby  "  many 
persons  became  and  were  and  still  are  the  bond,  fide  holders 
and  owners  thereof."  The  petition  should  also  have  stated, 
as  it  does  not,  what  the  bonds  were  sold  for,  and  how  these 
persons  became  and  are  bond  fide  holders  thereof,  and  then 
the  court  could  have  determined  whether  they  were  or  not. 
Bonds  can  be  issued  only  for  money  borrowed.  If  the  bonds 
or  coupons  were  negotiable  then  an  innocent  third  party  might 
be  a  lawful  holder.  But  no  such  question  arises  in  this  case, 
as  the  court  has  not  found  either  that  the  bonds  were  negotia- 
ble or  that  they  or  the  coupons  are  held  by  innocent  parties. 
The  court  has  found  that  all  the  bonds  were  issued  and  deliv- 
ered to  different  persons  ^^  for  valuable  consideration."  But 
has  not  found  that  they  were  so  issued  for  the  statute  consid- 
eration, ^^  money  borrowed,"  or  for  any  full,  fair  and  adequate 
consideration. 

8.  The  mortgage  was  not  recorded  in  this  state  until  after 
King^s  attachment.  It  is  true  that  the  court  has  found  he 
had  knowledge  of  the  mortgage,  but  it  has  also  found  that  his 
attachment  was  made  September  2d,  1874,  while  the  deed 
was  not  recorded  in  Danbury  and  Brookfield  until  September 
19th  and  24th,  1874.    Very  nearly  two  years  had  elapsed  and 
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no  excuse  is  oflFered  for  the  delay.  The  question  then  is, 
whether  an  attaching  creditor  with  notice  shall  be  postponed 
to  a  grantee  of  a  prior  mortgage  not  recorded  within  a  rea- 
sonable time.  Manifestly  there  is  a  difference  between  an 
attachment  and  a  purchase.  One  creditor  is  as  much  entitled 
to  payment  as  another,  and  may  as  lawfully  secure  his  debt 
by  attachment  as  the  other  by  mortgage.  If  anybody  is 
chargeable  with  fraudulent  conduct  it  is  the  trustees  who  kept 
their  deed  from  record  two  years.  The  reason  a  subsequent 
purchaser  with  notice  is  postponed,  is  that  '^  his  purchase  in 
such  a  case  is  a  fraud."  Why?  "Because  he  is  assisting 
the  prior  vendor  to  defraud  the  prior  vendee."  Le  Neve  v. 
Le  Neve^  3  Atk.,  646;  Jackson  y.  Bengoll^  10  Johns.,  457. 
"The  rule  is  founded  on  the  presumed  fraud  of  the  party." 
Wheaton  v.  -Dyer,  15  Conn.,  311.  The  fraud  consists  in 
depriving  the  first  grantee  of  something,  or  as  Lord  Hard- 
wicke  said,  it  "takes  away  the  right  of  another  person." 
Le  Neve  v.  Le  Neve^  3  Atk.,  654.  By  our  statute  (Gen.  Stat- 
utes, p.  368,)  the  grantee  of  a  valid  deed  unrecorded  hold» 
only  against  the  grantee  and  his  heirs;  he  has  good  titlo 
against  them,  but  has  none  against  an  attaching  creditor.  Its 
record  is  as  indispensable  to  a  complete  title  as  the  deed  itself. 
Welch  V.  Gould,  2  Root,  287.  An  attacliing  creditor  takes 
no  interest  that  the  prior  grantee  has ;  he  is  guilty  of  no  fraud 
himself,  and  participates  in  no  fraud  of  another.  The  reason 
of  the  rule  applied  to  purchasers  does  not  exist  in  the  case  of 
an  attaching  creditor,  and  therefore  the  rule  does  not  apply  to 
him.  The  true  rule  then  is,  that  a  conveyance  to  be  effectual 
to  hold  lands  against  an  attaching  creditor  must  be  actually 
recorded  in  a  reasonable  time.  And  this  rule  is  supported  by 
the  decisions  in  this  state.  Hartmyer  v.  Gates,  1  Root,  61 ; 
Moor  V.  WaUoUy  id.,  388;  Welch  v.  Gould,  2  id.,  287;  JKn- 
man  v.  Evnman,  4  Conn.,  575;  Carter  y.  Champion,  8  id., 
549 ;  Peck  v.  Whiting,  21  id.,  206 ;  Pond  v.  Skidmore,  40  id., 
213.  But  suppose  we  are  wrong  as  to  the  law  of  Connecti- 
cut, then  we  call  the  attention  of  the  court  to  the  law  of  New 
York.  As  this  is  a  New  York  mortgage,  which  "  includes  " 
property  in  this  state,  and  has  the  "same  operation  and  effect" 
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upon  it  as  if  it  were  held  and  owned  in  that  state,  it  would 
seem  that  this  question  should  be  decided  by  the  law  of  New 
York.  The  rule  there  with  regard  to  purchasers  with  notice 
is  the  same  as  here.  In  a  very  recent  case  between  the 
trustees  of  an  unrecorded  railroad  mortgage  and  an  execution 
creditor  with  notice,  the  Court  of  Appeals  decided  in  favor  of 
the  creditor.  Hoyle  v.  PlaUshurgh  ^  Montreal  R.  R.  Co.,  54 
N.  York,  314.  If  then  the  law  of  Connecticut  be  as  we 
plaira,  or  the  law  of  New  York  governs,  evidently  King's 
execution  was  properly  levied,  and  he  will  hold  against  the 
petitioners. 

JJ.  B.  HaYrUon  and  W,  K.  Seeleyy  for  the  defendants  in 
error. 

HovEY,  J.  The  motion  in  error  upon  which  the  record  in 
this  cause  is  brought  before  us  for  revision,  was  filed  by  the 
respondent  King  as  a  stockholder  and  an  attaching  and  exe- 
cution creditor  of  the  other  respondent,  the  New  York, 
Housatonic  and  Northern  Railroad  Company ;  and  he  is  the 
only  party  who  actually  appears  here  as  plaintiff  in  error  and ' 
claims  to  be  aggrieved  by  tlie  decree  of  the  Superior  Court, 
though  the  respondent  company  is  nominally  a  party. 

Several  questions  are  raised  by  the  assignment  of  errors, 
some  of  which,  owing  to  their  importance,  deserve  careful 
consideration. 

Tlie  first  question  is  whether  the  respondent,  the  New 
York,  Housatonic  and  Northern  Railroad  Company,  at  the 
time  it  executed,  delivered  and  issued  the  mortgage  and  bonds 
described  in  the  bill  of  the  plaintiffs  below,  had  a  corporate 
existence  under  the  laws  of  this  state  or  of  the  state  of  New 
York.  The  record  shows  that  on  the  8th  day  of  September, 
1863,  a  corporation  was  duly  organized  under  the  laws  of  the 
state  of  New  York,  by  the  name  of  the  New  York,  Housa- 
tonic and  Northern  Railroad  Company,  for  the  purpose  of 
constructing,  maintaining  and  operating  a  railroad  from  a 
point  in  the  New  York  and  Harlem  railroad  in  the  town  and 
village  of  White  Plains  in  that  state,  to  certain  points  in  the 
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■boundary  line  betweqn  that  state  and  this,  and  thence  to  a 
point  in  the  Housatonic  railroad  near  Bropkfield  station  in 
Fairfield  County,  and  also  for  the  purpose  of  operating  a  rail- 
road between  the  latter  point  and  the  points  referred  to  at  the 
state  line  and  in  White  Plains  and  the  city  of  New  York ; 
that  the  corporation  so  organized  soon  afterwards  located 
and  established  the  line  of  its  road  in  the  state  of  New  York, 
procured  the  right  of  way  for  the  construction  thereof,  graded 
from  one^half  to  two-thirds  of  the  same,  and  laid  down  a  tem- 
porary track  on  some  parts  of  the  road,  over  which  were  run 
an  engine  and  cars,  by  the  contractors,  for  the  purposes  of 
construction. 

On  the  first  day  of  July,  1864,  that  corporation  obtained 
from  the  General  Assembly  of  this  state  authority  to  continue 
and  extend  its  road  from  the  point  where  it  touched  the  state 
line,  to  the  Housatonic  railroad  in  the  town  of  Brookfield ;  to 
purchase,  receive  and  hold,  in  fee  simple  or  otherwise,  sudi 
real  estate  as  might  be  necessary  or  convenient  for  the  objects 
and  intentions  of  the  act  by  which  such  authority  was  con- 
ferred ;  to  construct,  complete,  equip,  maintain,  use  and  enjoy., 
ci  single,  double  or  triple  railway  upon  the  route  which  should 
be  duly  laid  out  or  located ;  and  to  take,  transport  and  con- 
vey persons  and  property  upon  the  said  railway ;  and  also  the 
further  authority  to  make  any  lawful  contract  with  any  other 
railroad  company  with  whose  road  its  track  might  connect,  in 
relation  to  the  business  or  property  of  the  same,  and  to  take 
lease  of  any  railroad,  or  lease  its  railroad  to,  or  make  joint 
stock  with,  any  connecting  railroad  running  in  the  same  gen- 
eral direction  as  the  route  of  its  road ;  together  with  all  the 
powers  and  privileges  which  then  were,  or  which  thereafter 
should  be,  conferred  on  all  railroad  companies  incorporated 
.  under  the  authority  of  this  state,  but  subject  to  all  the  duties, 
liabilities  and  regulations  imposed  upon  such  railroad 
conipanies. 

On  the  first  day  of  May,  1865,  this  corporation  was  author- 
ized by  the  legislature  of  New  York  to  accept  and  exercise 
the  powers  conferred  by  the  General  Assembly  of  this  state, 
and  subsequently  did  accept  the  same  and  located  its  railroad 
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from  the  €Etate  line  to  the  Housatonic  railroad  in  Brookfield, 
and  obtained  title,  in  fee  simple,  to  lands  in  Brookfield  and 
Danburj  neoessary  for  its  road  and  for  depots  along  its  line 
from  the  Ilousatonic  railroad  to  Danbury.  It  also  obtained 
the  right  of  way  for  tlie  construction  of  the  residue  of  its 
road  within  this  state,  and  constructed,  completed,  equipped 
4ind  put  into  full  operation  that  part  of  its  road  between  the 
Ilousatonic  railroad  and  the  village  of  Danbury;  and  that 
portion  of  the  road  has  ever  since  been  in  TuU  operation. 

On  the  20th  day  of  May,  1869,  an  act  was  passed  by  the 
legislature  of  New  York,  making  it  lawful  for  any  railroad 
company  organized  under  the  laws  of  that  state  or  of  that 
and  any  other  state,  and  operating  a  railroad  or  bridge  either 
wholly  within  or  partly  within  and  partly  without. that  state, 
to  merge  and  consolidate  its  capital  stock,  franchises  and 
property  with  the  capital  stock,  franchises  and  property  of 
any  other  railroad  company  or  companies  organized  under  [he 
laws  of  New  York,  or  under  the  laws  of  that  and  any  other 
state,  or  under  the  laws  of  any  other  state  or  states,  whenever 
tlie  two  or  more  roads  of  the  companies  so  to  be  consolidated 
should  or  might  form  a  continuous  line  of  railroad  with  each 
other  or  by  means  of  any  intervening  railroad,  bridge  or  ferry* 
The  act  prescribed  the  mode  by  which  the  consolidation  miglit 
be  made  and  perfected,  and  provided  that  wlien  the  agreement 
and  act  of  consolidation  were  so  made  and  perfected,  and 
when  the  same  or  a  copy  thereof  was  filed  in  the  office  of  the 
secretary  of  the  state,  the  corporations  parties  thereto  should 
be  deemed  and  taken  to  be  one  corporation  by  the  name  pro- 
vided in  said  agreement  and  act,  but  that  such  act  of  consoli- 
dation should  not  release  «uch  new  corporation  from  any  of  the 
restrictions,  disabilities  or  duties  of  the  several  corporations 
so  consolidated.  And  it  was  further  provided  that  upon  the 
consummation  of  the  act  of  consolidation,  all  and  singular 
the  rights,  privileges,  exemptions  and  franchises  of  each  of 
tlie  corporations  parties  to  the  same,  and  all  the  property, 
real,  personal  and  mixed,  and  all  debts  due,  on  whatever 
account,  to  either  of  said  corporations,  should  be  deemed  to 
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be  transferred  to,  and  vested  in,  such  new  corporation  without 
further  act  or  deed. 

On  the  18th  day  of  April,  1872,  an  agreement  was  made 
between  the  said  New  York,  Housatonic  &  Northern  Rail- 
road Company  and  the  Southern  Westchester  Railroad  Com- 
pany, a  corporation  duly  organized  under  the  laws  of  New  t 
York,  for  the  consolidation  of  the  capital  stocks,  franchises 
and  property  of  the  two  corporations.  The  agreement  was  in 
the  form  prescribed  by  the  New  York  statute  and  was  duly 
executed,  and  on  the  10th  day  of  September,  1872,  was 
adopted  by  the  stockholders  of  each  of  the  corporations ;  and 
the  same  was  filed  in  the  office  of  the  secretary  of  the  state 
of  New  York  on  the  3d  day  of  Octol^er,  1872.  Nothing  more 
was  required  by  the  laws  of  New  York  to  perfect  the  agree- 
ment and  consummate  the  act  of  consolidation,  if,  by  those 
laws,  the  corporations,  parties  to  the  agreement,  had  the  right 
to  consolidate  their  capital  stocks,  property  and  franchises, 
and  thus  become  one  corporation.  The  plaintiffs  in  error 
claim  that  no  such  right  existed,  because,  although  the  rail- 
roads of  tlie  two  corporations  were  capable  of  forming,  and 
would  form  when  completed,  a  continuous  line  of  railroad 
from  the  Housatonic  railroad  to  the  Harlem  river,  neither  of 
tlie  corporations,  at  the  time  the  agreement  of  consolidation 
was  made,  was  operating  a  railroad  or  bridge  wholly  within 
or  partly  witliin  and  partly  without  the  state  of  New  York. 
Tliis  claim  is  an  extraordinary  one  for  the  party  to  urge  who 
appears  here  in  no  other  character,  and  who  has  no  other 
interest  in  the  event  of  this  suit,  than  as  a  stockholder  and 
creditor  of  the  consolidated  corporation.  But  it  is  conclu- 
sively answered  and  disposed  of  by  an  act  of  the  legislature 
of  New  York  passed  in  1873,  which  expressly  recognized  the 
existence  of  the  consolidated  corporation,  and  tliereby  ratified 
and  confirmed  the  asrreement  by  which  the  consolidation  was 
effected.  N.  York  Stat,  of  1873,  page  293.  It  is  said,  how- 
ever,  by  counsel  for  the  plaintiffs  in  error,  that  that  act  was 
a  recognition  merely  of  the  corporation,  and  did  not  operate 
as  a  ratification  of  the  agreement  of  consolidation.  And  the 
case  of  Black  River  BaUroad  Co.  v.  Barnard^  31  Barb.,  268, 
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18  cited  in  support  of  this  position.  But  the  court  in  that 
case  held  that,  when  the  organization  of  a  railroad  company 
is  regular  on  its  face,  and  the  company,  while  in  the  exercise 
of  its  corporate  franchises,  is  recognized  as  such  by  the  legis- 
lature, it  becomes,  by  that  recognition,  a  legal  corporation. 
In  the  case  of  The  People  v.  FamTiamj  85  111.,  562,  it  was 
held  that,  where  a  municipal  corporation  has  been  recognized 
by  enactments  of  the  General  Assembly,  all  inquiry  into  the 
regularity  of  its  organization  will  be  precluded.  And  in  the 
case  of  Kanawha  Co.  v.  Kanawha  ^e.  Coal  Co.,  7  Blatch., 
891,  it  was  held  that  defects  in  the  incorporation  of  a  com- 
pany under  a  general  mining  and  manufacturing  companies 
law,  were  cured  by  the  passage  of  a  subsequent  special  act 
recognizing  the  company  by  name  and  extending  and  continu- 
ing its  corporate  rights  and  privileges. 

So  far  then  as  the  state  of  New  York  is  concerned,  there 
can  be  no  doubt  that  th6  agreement  of  consolidation  was  in 
all  respects  valid ;  and  the  effect  of  it  was  to  transfer  to  and 
vest  in  the  consolidated  corporation  all  the  rights,  privileges, 
franchises  and  property  of  the  two  original  corporations  in 
that  state.  And  if  such  consolidation  was  authorized  by  the 
laws  of  Connecticut,  the  effect  of  it  was  to  vest  in  the  con- 
solidated company  all  the  rights,  privileges,  franchises  and 
property  of  the  original  New  York,  Housatonic  &  Northern 
Railroad  Company  in  this  state.  The  General  Assembly  of 
this  state,  by  an  act  passed  on  the  81st  day  of  July,  1872, 
expressly  authorized  such  consolidation,  and  declared  its  effect 
in  the  following  language: 

^^  ReBolved  by  this  Assembly:  Sec.  1.  In  case  the  New 
York,  Housatonic  &  Northern  Railroad  Company  shall 
avail  itself  .of  the  powers  conferred  upon  certain  railroad 
companies  by  the  laws  of  the  state  of  New  York,  authorizing 
the  consolidation  of  such  railroad  companies,  and  shall,  in 
pursuance  of  such  Uws,  consolidate  with  any  other  railroad 
company,  the  new  corporation  formed  by  such  consolidation, 
shall  have  and  possess,  in  this  state,  all  the  rights,  powers, 
privileges,  exemptions,  franchises  and  property  now  possessed 
by  said  New  York,  Housatonic  &  Northern  Railroad  Corn- 
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panj  in  tliis  state,  or  which  have  heretofore  been  conferred 
upon  it  by  the  General  Assembly  of  this  state,  and  shall  be 
subject  to  all  duties  and  liabilities,  in  the  same  manner  and 
to  the  same  extent  as  if  such  consolidation  had  not  taken 
place."  By  the  second  section  of  the  act  the  rights  of  all 
creditors  of  the  said  New  York,  Housatonic  &  Northern 
Railroad  Company,  and  all  liens  upon  its  property,  were  pre- 
served unimpaired,  and  authority  was  given  to  enforce  them 
against  the  new  corporation. 

The  requirement  of  the  foregoing  act  that  the  consolidation 
shall  be  in  pursuance  of  the  laws  of  the  state  of  New  York, 
is  fully  satisfied  by -any  proceeding  in  that  state  by  which  tlie 
consolidation  is  legally  eflfected,  whether  by  a  lawful  agree- 
ment for  such  consolidation,  or  an  act  of  the  legislature 
efifecting  it,  or  a  recognition  by  the  legislature  <rf  the  consoli- 
dated corporation  as  in  existence. 

The  legal  existence  of  the  consolidated  corporation  in  this 
state  as  well  as  the  state  of  New  York,  is  thus  conclusively 
established.  Tliere  is,  therefore,  no  occasion  for  the  applica- 
tion in  this  case  of  tliat  principle  of  law  which  estops  a  party 
who  has  contracted  with  another  as  a  corporation  from  deny- 
ing the  legal  existence  of  the  latter  as  a  corporation. 

Tlie  effect  of  the  consolidation  has  already  been  stated. 
As  declared  by  the  New  York  law,  it  was  to  transfer  to,  and 
vest  in,  the  consolidated  corporation,  without  further  act 
or  deed,  all  and  singular  the  rights,  privileges,  exemptions 
and  franchises  of  each  of  the  corporations  parties  to  the 
same,  and  all  their  property,  real,  personal  and  mixed,  and 
all  debts  due  on  whatever  account  to  either  of  those  corpora- 
tions. As  declared  by  the  Connecticut  law,  the  effect  of  the 
consolidation  was  ix>  confer  upon  and  give  to  the  new  corpora- 
tion in  this  state  all  the  rights,  powers,  privileges,  exemp- 
tions, franchises  and  property  possessed,  on  the  31st  day  of 
July,  18T2,  by  the  New  York,  Housatonic  &  Northern  Rail- 
road Company,  one  of  the  parties  to  the  agreement  of  oon- 
solidatioB,  in  this  state,  or  which  had  tlieretofore  been  con- 
ferred upon  that  corporation  by  the  General  AssemUy  of  this 
state.    This  disposes  of  the  claim  of  the  plainti£b  in  error 
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that  the  consolidation,  if  valid  iu  New  York  by  the  laws 
thereof,  did  not  and  could  not  transfer  to  the  new  company 
the  rights,  franchises  and  property  of  the  old  company  in  tliis 
state,  and  shows  tliat  the  claim  rests  upon  no  legal  foundation 
whatever. 

The  next  question  is,  whether  the  mortgage  which  is  the 
subject  of  this  litigation  is  a  valid  security  for  the  payment 
of  the  bonds  wliich  it  was  executed  to  secure.  This  depends, 
of  course,  upon  the  laws  of  New  York  and  of  this  state  under 
which  the  instrument  was  professedly  executed.  By  the  laws, 
of  New  York  each  of  the  corporations  wliich  formed  tlie  con- 
solidated company  was  empowered,  from  time  to  time,  to 
borrow  such  sums  of  money  as  might  be  necessary  for  com- 
pleting and  finishing  or  operating  its  railroad,  and  to  issue 
and  dispose  of  its  bonds  for  any  amount  so  borrowed,  and  to 
mortgage  its  corporate  property  and  franchises  to  secure  the. 
payment  of  any  debt  contracted  by  the  company  for  the  pur- 
poses aforesaid.  And  by  an  act  of  the  General  Assembly  of 
this  state  passed  July  12th,  1867,  it  was  provided  that  in  any 
mortgage  of  its  property  and  franchises  in  the  state  of  New 
York  wliich  the  New  York,  Housatonic  &  Northern  Rail- 
road Company  might  make  in  conformity  with  the  laws  of 
that  state,  the  said  corporation  might  embrace  and  include 
any  property,  rights  and  franchises  which  it  might  possess  in 
this  state,  and  that  any  such  mortgage  should  be  deemed  and 
held  a  good  and  valid  mortgage,  for  the  purposes  therein 
expressed,  of  said  property,  rights  and  franchises  of  said 
corporation  in  this  state,  and  should  have  the  same  operation 
and  effect  upon  said  property,  rights  and  franchises  of  said 
corporation  in  this  state  as  if  said  property,  rights  and  fran- 
chises in  this  state  were  held  and  owned  by  said  corporation 
in  the  state  of  New  York  and  were  so  mortgaged  in  that  state 
pursuant  to  the  laws  thereof  by  said  corporation. 

That  these  laws  gave  to  the  original  New  York,  Housatonic 
&  Northern  Railroad  Company  full  power  and  authority  to 
mortgage  its  properly  und  franchises  in  this  state  as  well  as 
in  the  state  of  New  York,  to  secure  the  payment  of  such  sum 
or  smns  of  money  borrowed  as  mig^t  be  necessary  for  com* 
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plcting  and  fmishing  or  operating  its  railroad,  counsel  for  tlie 
plaintiffs  in  error  admit.  But  they  deny  that  the  consolidated 
company  had  any  such  power.  It  has,  however,  been  sliown 
that  the  effect  of  the  consolidation  was  to  confer  upon,  and 
give  to,  the  consolidated  company  in  this  state,  all  the  rights, 
powers,  privileges,  exemptions,  franchises  and  property  pos- 
sessed by  the  original  New  York,  Housatonic  &  Northern 
Bailroad  Company  in  this  state  on  the  81st  day  of  July,  1872; 
and  this,  of  course,  included  the  power  of  borrowing  money 
and  mortgaging  the  property  and  franchises  of  the  corpora- 
tion in  this  state  to  secure  its  payment.  The  mortgage  was, 
therefore,  a  valid  security  for  tlie  purposes  for  which  it  was 
executed,  and  operated  as  a  lien  upon  the  franchises  as  well 
as  upon  the  real  and  personal  property  which  became  vested 
in  the  consolidated  corporation  by  the  agreement  and  act  of 
consolidation. 

But  it  is  said  by  the  plaintiffs  in  error  that  it  is  not  averred 
in  the  bill  of  the  plaintiffs  below,  and  was  not  proved  at  the 
hearing,  that  the  bonds  mentioned  in  tlie  condition  of  the 
mortgage  were  used  for  a  lawful  purpose.  The  bill  however 
alleges  that  the  respondent  corporation,  the  mortgagors,  did 
duly  make,  issue,  sell,  dispose  of  and  deliver  to  divers  per- 
sons a  large  number  of  said  bonds,  and  that  by  such  sale  and 
delivery  many  persons  who  received  the  said  bonds  became, 
were  and  still  are  the  bond  fide  holders  and  owners  thereof 
and  entitled  to  i*eceive  the  moneys  by  said  bonds  agreed  to  be 
paid  respectively,  according  to  the  tenor  of  said  bonds,  and 
entitled  also  to  the  benefit  of  said  mortgage.  And  it  is  found 
by  the  court  that  all  of  the  bonds  provided  for  in  the  mortr 
gage  were  duly  executed,  issued  and  delivered  in  different 
amounts  to  different  persons  for  valuable  considerations 
received  by  said  corporation  therefor — a  portion  of  said 
bonds,  amounting  to  about  ^00,000,  being  issued  and  used 
in  exchange  for,  and  for  the  taking  up  of,  the  same  amount  of 
bonds  then  outstanding,  which  had  been  issued  tmder  and 
secured  by  a  mortgage  of  the  original  New  York,  Housatonic 
&  Northern  Bailroad  Company,  And  it  is  further  found 
by  the  court  that  all  the  allegations  of  the  said  bill,  except  so 
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far  as  any  of  them  are  inconsistent  with  the  facts  found  to  be 
true,  are  true.  These  allegations  and  findings,  considered  in 
connection  with  the  recitals  in  the  mortgage  deed,  are  suffi- 
cient to  establish  the  claim  of  the  defendants  in  error  that 
the  bonds  were  lawfully  issued  and  used,  and  that  the  parties 
to  whom  they  were  issued  and  delivered,  and  in  whose  hands 
they  were  at  the  time  of  the  commencement  of  the  suit  in  the 
court  below,  were  bond  fide  holdere  of  them  for  value,  and  as 
such  are  entitled  to  the  benefit  of  the  security  which  the 
mortgage  was  designed  to  afford. 

It  is  further  claimed  by  the  plaintiffs  in  error  that  the 
Superior  Court  had  no  jurisdiction  of  the  subject  matter  of 
the  bill  upon  which  the  decree  complained  of  was  passed, 
because  by  the  act  of  the  General  Assembly  of  1867  this 
state  transferred  its  jurisdiction  to  the  courts  of  the  state  of 
New  York.  But  this  claim  cannot  be  sustained.  The  courts 
of  New  York  might,  perhaps,  have  taken  jurisdiction  of  a 
bill  brought  by  the  petitioners  for  the  foreclosure  of  the  moi't- 
gaged  premises  and  passed  a  decree  which  would  have  been 
operative  upon  that  portion  of  the  premises  which  is  situated 
in  this  state  as  well  as  that  portion  which  is  situated  in  the 
state  of  New  York.  In  Toller  v.  Carteret^  2  Vern.,  495, 
where  a  bill  was  filed  by  the  mortgagee  for  the  foreclosure  of 
the  Island  of  Sark,  the  defendant  pleaded  to  the  jurisdiction 
of  the  court,  that  the  Island  of  Sark  was  part  of  the  Duchy 
of  Normandy  and  had  laws  of  its  own,  and  was  not  under  the 
jurisdiction  of  the  English  Court  of  Chancery.  But  the  Lord 
Keeper  overruled  the  plea,  observing  that  the  Court  of  Clian- 
eery  had  jurisdiction,  "the  defendant  being  served  with  pro- 
cess here.''  And  it  is  a  principle  firmly  established  that 
equity,  as  it  acts  primarily  in  personam  and  not  merely  in 
reniy  niay,  where  a  person  against  whom  relief  is  sought  is 
within  the  jurisdiction,  make  a  decree,  upon  the  ground  of  a 
contract  or  an  equity  subsisting  between  the  parties,  respect- 
ing property  situated  out  of  the  jurisdiction.  Penn  v.  Lord 
Baltimore f  1  Yes.,  444.  But  the  circumstance  that  the  courts  , 
of  New  York  may  have  jurisdiction  does  not  necessarily  oust 
or  deprive  the  courts  of  this  state  of  jurisdiction  over  the 
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Bame  subject  matter,  and  especially  where  the  latter  courts 
are  applied  to  for  relief  before  the  jurisdiction  of  the  courts 
of  New  York  has  attached.  The  courts  of  this  state  have 
jurisdiction  of  all  cases  affecting  property  located  in  this 
state,  and  of  all  suits  for  the  foreclosure  of  mortgages  of 
such  property,  unless  the  jurisdiction  has  been  surrendered 
to  other  tribunals  by  the  Oeneral  Assembly.  Tliere  is  no  act 
to  be  found  among  our  statutes,  (except,  perhaps,  acts  ceding 
certain  lands  to  the  United  States  for  federal  purposes,)  which 
can  be  construed  as  having  such  an  effect.  And  it  is  very 
doubtful  whether  the  General  Assembly  possess  the  constitu- 
tional authority  to  pass  such  an  act. 

The  only  remaining  question  which  deserves  serious  con- 
sideration is,  whether  the  plaintiff  in  error,  King,  by  the  levy 
of  his  execution  upon  the  mortgaged  premises,  and  setting  off 
the  same  before  the  mortgage  in  tlie  present  suit  was  recorded 
in  the  towns  of  Danbury  and  Brookfield,  obtained  a  priority 
of  title  over  the  unrecorded  mortgage.  King  had  actual 
knowledge  and  notice  of  the  mortgage,  and  of  the  execution, 
issue  and  delivery  of  the  bonds  the  payment  of  which  it  was 
made  to  secure,  at  the  time  of  such  execution,  issue  and 
delivery;  and  he  knew  at  the  time  he  attached  the  mortgaged 
premises  in  the  suit  in  which  he  obtained  the  judgment  and 
execution  by  virtue  of  which  the  premises  were  set  off  to 
him,  that  the  mortgage  and  bonds  were  outstanding  and 
unsatisfied.  That  suit  was  founded  upon  certain  judgments 
which  had  been  assigned  to  him,  and  in  some  of  those  judg- 
ments Bucker,  the  president  of  the  respondent  company,  who 
executed  the  mortgage,  had  an  interest,  and  to  the  extent  of 
that  interest  the  fi(tut  was  brought  by  King  as  the  agent  of 
Bucker.  Bucker  of  course  had  knowledge  of  the  mortgage 
and  of  the  bonds  at  the  time  they  were  executed,  issued  and 
delivered.  The  debts  out  of  which  the  judgments  arose  were 
contracted  afterwards.  Had  King  or  Bucker  under  such  cir- 
cumstances and  with  such  knowledge  purchased  the  mort- 
gaged premises  and  taken  a  deed  of  them  or  had  taken  a 
mortgage  of  the  premises  to  secure  the  payment  of  their 
debts,  it  is  perfectly  clear,  and  indeed  is  ooneeded  by  the 
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counsel  for  the  plaintiffs  in  error,  that  the  mortgage  upon 
which  the  present  suit  is  founded,  thougli  unrecorded,  would 
have  been  entitled  to  priority  over  the  title  acquired  by  their 
deed.  No  doctrine  is  better  establislied  than  that  the  person 
who  purchases  an  estate,  though  for  a  valuable  consideration, 
after  notice  of  a  prior  equitable  right,  makes  himself  a  maid 
fide  purchaser,  and  will  not  be  permitted,  by  getting  in  the 
legal  estate,  to  defeat  such  prior  equitable  interest,  but  will 
be  held  to  be  a  trustee  for  the  benefit  of  the  party  whose  right 
he  has  sought  to  defeat.  Le  Neve  v.  Le  Neve^  Amb.,  436 ;  3 
Atk.,  646.  But  it  is  insisted  by  the  plaintiffs  in  error  that 
this  doctrine,  founded  as  it  is  upon  the  presumed  fraud  of  the 
party  becoming  a  purchaser  under  such  circumstances,  does 
not  apply  to  attaching  or  execution  creditors.  The  same 
claim  was  made  in  the  case  of  Carter  v.  Champion^  8  Oonn., 
549,  but  it  was  left  undecided.  The  court  however  held  in 
that  case  that  notice  of  an  unrecorded  deed,  given  to  an 
attaching  creditor  of  the  grantor  after  his  attachment  and 
before  the  levy  of  his  execution,  could  have  no  effect ;  for  the 
creditor  who  had  acquired  a  lien  by  his  attachment  could  not 
be  deprived  of  the  effect  of  it  by  a  subsequent  act  of  another 
person.  But  it  has  been  long  settled  in  Massachusetts  that 
a  creditor  who,  with  notice  of  a  previous  unregistered  convey- 
ance executed  for  a  valuable  consideration,  attaches  or  levies 
upon  the  estate  conveyed  as  the  property  of  tlie  grantor,  con- 
ducts himself  fraudul^tly,  and  therefore  acquires  by  his 
attachment  and  levy  no  title  against  the  grantee.  Prescott  v. 
Heard,  10  Mass,,  60;  Pr%e9t  v.  Rice,  1  Pick.,  164;  Coffin  v. 
Ray,  1  Met.,  212;  Curti9  v.  Mundy,  3  Met.,  405;  Pomeroy 
T.  Stevens,  11  Met.,  244;  Lawrence  v.  Stratton,  6  Cush.,  167, 
169 ;  Sibley  v.  Leffingwell,  8  Allen,  584.  And  the  same  doc- 
trine has  been  recognized  by  the  courts  of  other  states. 
Daniels  v.  SorreUs,  9  Ala.,  436;  Dixon  v.  Lacoste,  1  Sm.  & 
Marsh.,  70;  Taylor  v.  Echford,\l\A.,2\\  Tjfalker  v.  Gilbert, 
Freem.  (Miss.)  85;  Morton  v.  Robards,  4  Dana,  258.  There 
are  some  authorities,  however,  which  favor  the  doctrine  con- 
tended for  by  counsel  for  the  plaintiffs  in  error.  But  no 
doubt  can  be  justly  entertained  that  where,  as  in  this  case, 
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a  party  with  notice  of  aii  unregistered  conveyance,  absolute 
or  by  way  of  mortgage,  gives  credit  to  tlie  grantor  or  mort- 
gagor, and  subsequently  attaches  or  levies  an  execution  upon 
the  entire  estate  to  secure  the  payment  of  the  debt  thus  cre- 
ated, he  does  an  act  against  good  conscience  and  in  abuse  of 
the  statute,  which  was  made  to  prevent,  not  to  protect  fraud, 
and  therefor^  will  not  be  allowed  to  acquire  by  his  attachment 
or  levy,  or  both,  a  priority  of  title  over  the  unregistered  con- 
veyance. In  giving  credit  to  the  grantor  or  mortgagor,  under 
such  circumstances,  the  creditor  does  not  rely  upon  the  prop- 
erty embraced  in  the  conveyance  for  the  payment  of  his  debt. 
He  is  not  deceived  or  misled  by  the  absence  of  the  conveyance 
from  the  records,  because  he  has  all  the  notice  which  the 
records  are  designed  to  afford ;  and  he  suffers  no  wrong  or 
injury  from  the  application  of  the  rule  which  puts  him  in  the 
predicament  of  a  subsequent  purchaser  with  notice  of  a  prior 
unregistered  deed. 

Tliere  is,  therefore,  no  error  in  the  decree  of  the  Superior 
Court,  and  it  is  affirmed. 

In  this  opinion  the  other  judges  concurred. 


John  S.  King  m.  The  Housatonic  Railroad  Company. 

It  is  a  well  settled  principle  of  the  common  law  that  the  grant  of  the  reversioa 
of  an  estate  expectant  on  the  determination  of  a  lease  for  years,  passes  to  the 
gi-antee  the  rents  reserved  in  the  lease  as  incident  to  the  reversion. 

Since  the  statute  of  Anne,  notice  of  the  grant  to  the  tenant  has  been  sufficient 
in  the  English  courts  to  entitle  the  grantee  to  demand  and  recover  the  rents. 

And  that  rule  has  been  adopted  bj  the  courts  of  this  state,  and  by  those  of 
many  of  our  sister  states. 

Where  the  grant  of  the  reversion  is  by  way  of  mortgage,  the  mortgagee,  though 
entitled  to  the  rents  as  incident  to  the  reversion,  may  take  them  or  not  at  hia 
election.  If  he  aU()Ws  the  mortgagor  to  receive  them,  and  afterwards  elects  to 
take  them  himself,  and  gives  notice  of  his  election  to  the  tenant,  he  becomes 
entitled  to  all  the  rents  accruing  after  the  execution  of  the  mortgage  and  in 
arrear  and  unpaid  at  the  time  of  the  notice,  as  well  as  to  those  which  accrue 
afterwards.  But  the  rents  in  arrear  at  the  time  the  mortgage  was  executed 
belong  to  the  mort^^r 
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A  railroad  company  leased  its  road  to  another  company  for  five  years,  and  after- 
wards mortgaged  the  same  property  to  trustees  for  the  holders  of  certain 
bonds,  the  mortgage  providing  that  the  mortgagees,  on  default  of  the  payment 
of  the  semi-annual  interest  on  the  bonds  for  six  months,  might  enter  and  take 
possession  of  the  property  and  receive  the  rents  and  income.  The  mortgagees 
entered  for  default  of  payment  of  interest,  and  gave  notice  to  the  lessees  to 
pay  to  them  all  rents  then  due  or  thereafter  accruing.  At  this  time  a  la^re 
sum  was  due  from  the  lessees  for  rent,  and  a  few  days  after  the  entry  a  creditor 
of  the  lessors  factorized  the  lessees  as  debtors  of  the  lessors  foi;  the  rents  over- 
due. Held  that  these  rents  were  not  taken  by  the  attachment,  but  belonged  to 
the  mortgagees. 

Scire  Facias,  upon  a  process  of  foreign  attachment; 
brought  to  the  Superior  Coui-t  in  Fairfield  County,  and  tried  to 
the  court  on  the  general  issue  with  notice,  before  Beardaley^  J, 
Tlie  following  facts  were  found  by  the  court. 

The  New  York,  Housatonic  &  Northern  Railroad  Company, 
owning  a  railroad  lying  partly  within  this  state  and  partly 
within  the  state  of  New  York,  on  the  first  day  of  October, 
1872,  mortgaged  all  its  corporate  property  and  franchises  to 
Erastus  F.  Mead  and  David  S.  Dunscomb,  as  trustees  for  tlio 
persons  who  might  be  holders  of  certain  mortgage  bonds, 
issued  by  the  company  and  secured  by  the  mortgage,  to  the 
amount  of  $2,000,000.  The  property  conveyed  by  tlio  mort- 
gage  deed  was  thus  described: — '*A11  the  corporate  property 
and  franchises  of  the  said  party  of  the  first  part,  and  also  all 
and  singular  its  railroad  lying  partly  in  the  state  of  New  York 
and  partly  in  the  state  of  Connecticut,  constructed  and  to  be 
constructed,  real  estate,  rails,  fences,  bridges,  depots,  shops, 
tools,  machinery,  locomotives,  engines,  tenders,  passenger, 
freight,  baggage  and  hand  cars,  and  apparatus  and  utensils 
of  every  kind  whatsoever  belonging  to  said  party  of  the  first 
part,  or  which  shall  hereafter  be  acquired  by  it."  The  princi- 
pal of  the  bonds  was  payable  October  1st,  1892,  with  interest 
payable  semi-annually,  and  the  mortgage  contained  the  fol- 
lowing provision  witli  regard  to  defaults  of  payment: — "And 
it  is  further  covenanted  and  agreed  by  the  party  of  the  first 
part  that  if  any  default  shall  be  made  in  the  payment  of  any 
of  the  said  bonds  above  mentioned  or  the  interest  warrants 
or  coupons  that  shall  become  due  thereon,  or  any  part  thereof, 
and  should  tlie  same  remain  unpaid  and  in  arrear  for  the  ) 
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space  of  six  months,  then  and  from  thenceforth,  that  is  to 
say,  after  the  lapse  of  the  said  six  months,  it  shall  be  lawful 
for  the  said  parties  of  the  second  part,  their  successors  and 
assigns,  to  enter  into  and  upon  all  and  singular  the  property- 
real  and  personal  hereby  granted  or  intended  so  to  be  and 
every  part  thereof,  and  to  sell  and  dispose  of  the  same,  and 
all  benefit  and  equity  of  redemption  of  the  said  party  of  the 

•  first  part,  its  successors  and  assigns  therein,  at  public  auction 
according  to  law,  giving  due  notice  of  the  time  and  place  of 
any  such  sale  or  sales.  *  *  And  the  parties  of  the 
second  part  and  their  successors  are  hereby  fully  authorized 
and  empowered,  with  the  aid  and  assistance  of  any  person  or 
persons,  to  enter  into  and  upon,  and  to  take  possession  of,  the 
railroad  of  the  said  party  of  the  first  part  and  its  equipments, 
and  all  and  singular  the  real  and  personal  property  hereinbe- 
fore mentioned  or  described,  for  the  benefit  of  the  holders  of 
the  said  bonds  so  to  be  issued  under  tliis  mortgage  as  afore- 
said, to  retain  and  keep  possession  thereof,  and  to  use  and 
operate  the  same,  and  receive  the  rents,  issues,  income  and 
profits  thereof  for  the  purpose  aforesaid,  until  a  sale  thereof 
as  hereinbefore  provided,  or  as  may  be  decreed  by  a  court  of 
competent  jurisdiction,  rendering  an  account  to  the  party  of 
the  first  part,  its  successors-or  assigns,  and  paying  the  surplus 
moneys  to  arise  therefrom,  after  paying  all  costs,  charges  and 
expenses,  to  or  towards  the  principal  or  interest  moneys  due 
or  to  grow  due  on  the  said  bonds  or  said  taxes  and  assess- 
ments above  specified." 

On  the  26th  day  of  February,  1872,  previous  to  the  execu- 
tion of  tlie  foregoing  mortgage,  the  New  York,  Housatonic 
&  Northern  Railroad  Company,  by  a  lease  in  writing  of  that 
date,  leased  its  railroad  in  this  state  to  the  Housatonic  Rail- 

irroad  Company  for  the  term  of  five  years  from  March  1st, 
1^72,  and  thereupon  the  last  named  company  took  possession 
of  that  part  of  the  road  and  has  held  possession  of  it  ever 
since  under  the  lease.  Under  this  lease  there  was  due  to  the 
New  York,  Housatonic  &  Northern  Railroad  Company  from 
the  Housatonic  Railroad  Company,  on  the  20th  day  of  March, 
1875,  the  sum  of  $2,215.60  as  rent  under  the  lease. 
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On  that  day  the  plaintiff  brought  a  suit  against  tho  former 
company,  to  recover  a  debt  of  $3,341  due  him  from  that  com- 
pany, and  factorized  tho  latter  company  as  the  debtor  of  the 
former,  intending  thereby  to  attach  the  rent  so  due.  The  suit 
was  prosecuted  to  final  judgment,  which  was  rendered  in  favor 
of  tho  plaintiff  against  the  New  York,  Housatonic  &  Nortlicrn 
Bailroad  Company  for  the  above  sum  and  costs  of  suit,  upon 
which  judgment  due  demand  was  made  upon  the  garnishees 
and  payment  refused,  and  the  present  action  of  scire  facias 
was  thereupon  brought  against  the  Housatonic  Railroad 
Company. 

Previous  to  the  service  of  the  factorizing  process  upon  the 
Housatonic  Railroad  Company,  the  New  York,  Housatonic  & 
Northern  Railroad  Company  had  become,  and  had  been  for 
more  than  a  year,  largely  in  default  in  tlie  payment  of  its 
interest  coupons,  and  on  the  15th  of  March,  1875,  the  trustees 
delivered  to  the  Housatonic  Railroad  Company  the  following 
notice : 

"2b  the  Housatonic  Railroad  Company:  You  will  take 
notice  that  default  having  been  made  in  the  payment  of  the 
coupons  or  interest  warrants  of  the  bonds  issued  by  the  New- 
York,  Housatonic  &  Northern  Railroad  Company  secured  to 
be  paid  by  a  mortgage  executed  by  said  company  to  us  as 
trustees,  bearing  date  October  1st,  1872,  we  do  hereby,  pur- 
suant to  the  terms  of  said  mortgage,  require  and  demand  of 
you  the  payment  to  us  of  any  and  all  the  rents  and  sums  of 
money  now  due  or  owing,  or  which  may  hereafter  be  or 
become  due  and  owing  by  you  upon  the  lease  or  agreement 
held  by  you  from  said  New  York,  Housatonic  &  Northern 
Railroad  Company  for  tlie  use  and  occupation  of  so  much  of 
its  road-bed  and  property  as  has  been  or  may  hereafter  be 
used  or  occupied  by  you,  situated  in  the  state  of  Connecticut. 
Dated  New  York,  March  4th,  1875. 

David  S.  Duncomb,  )  m      .       „ 
Erastus  F.  Mead,    \  ^"^^tees. 

Upon  these  facts  the  court  rendered  judgment  for  the 
defendants,  and  the  plaintiff  brought  the  record  before  this 
court  by*  a  motion  in  error. 
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A.  S.  Treaty  with  whom  was  It.  Averill,  for  the  plaintiff  in 
error. 

The  question  in  this  case  is  whether  a  mortgagee  after 
notice  of  the  mortgage  to  a  tenant  in  possession  under  a  lease 
made  prior  to  the  mortgage,  is  entitled  to  the  rent  as  against 
an  attaching  creditor  of  the  mortgagor.  At  common  law  he 
would  not  be.  By  the  statute  of  Anne  the  common  law  was 
changed.  In  Moss  v.  Gallimorey  1  Douglass,  279,  it  was 
holden  that  a  mortgagee  after  notice  to  a  tenant  under  a  prior 
lease  was  entitled  to  the  rent.  This  decision  was  expressly 
based  upon  the  statute.  The  statute  never  having  been 
enacted  in  this  state  li|is  as  such  no  force  here.  Our  ances- 
tors expressly  rejected  the  common  law.  1  Colonial  Records, 
609;  Fitch  v.  Brainardy  2  Day,  189;  Fish  v.  Fishy  1  Conn., 
559;  Card\.  Grinmariy  5  id.,  168;  Baldwin  v.  WalkeVy  21 
id.,  181.  In  all  the  decided  cases  and  in  all  the  text-books 
where  the  doctrine  claimed  by  the  mortgagees  here  is  laid 
down  or  recognized  as  law,  the  authority  traced  back  leads  to 
the  case  of  Moss  v.  Gallimore  and  to  no  other.  At  common 
law  livery  of  seizin  or  possession  being  essential,  and  a 
mortgagee  being  in  possession  by  his  tenant — in  order  to  per- 
fect the  conveyance  the  tenant  was  required  to  attorn  to  the 
mortgagee.  The  possession  of  the  tenant  being  the  posses- 
sion of  the  landlord,  attornment  being  a  change  of  land- 
lords was  a  change  of  possession.  But  the  statute  provided 
"  that  all  grants  of  reversions  should  be  as  good  and  effectual 
to  all  intents  and  purposes  "  without  attornment  as  with.  By 
mere  force  of  the  statute  delivery  of  a  deed  became  a  delivery 
of  possession,  and  the  mortgagee  of  the  reversion  being  in 
contemplation  of  law  in  possession  was  therefore  entitled  to 
the  rent.  The  notice  required  by  the  statute  was  solely  for 
the  protection  of  the  tenant,  but  conferred  no  rights  on  the 
mortgagee  beyond  the  rights  he  had  from  his  mortgage.  In 
this  state  there  is  no  distinction  between  a  grant  of  a  rever- 
sion and  a  grant  of  any  other  interest  in  real  estate.  A 
mortgagee  in  this  state  and  in  New  York,  where  this  mortgage 
was  mad^,  takes  the  interest  in  lands  conveyed  by  the  mort- 
gage (be  it  a  reversion  or  whatever  it  may  be)  merely  as 
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security,  leaving  the  ownership  for  all  other  purposes  in  the 
mortgagor.  Leonard  v.  Bosworth^  4  Conn.,  421 ;  Huntington 
V.  Smithy  id.,  285 ;  Clark  v.  Beach,  6  id.,  150 ;  Toby  v.  Beed, 
9  id.,  2:i4;  Cooper  y.  Bavis^  15  id.,  556;  Backer  y.  Bochester 
^  Syracuse  B.  B.  Co.,  17  N.  York,  283;  Bowery.  Lester, 
23  id.,  527;  THmm  v.  Marsh,  54  id.,  599.  A  mortgagor  in 
posigession  is  as  regards  the  rents  and  profits  the  real  owjier. 
Laeon  v.  Davenport,  16  Conn.,  341 ;  Bank  of  Ogdenshurgh  v. 
Arnold,  5  Paige,  38 ;  Astor  v.  Tamer,  11  id.,  436 ;  Clason  v. 
Corley,  5  Sandf.,  447,  454;  Cheney  v.  Woodruff,  45  N.  York, 
98;  Mitchell  v.  BaHlett,  51  id.,  447;  Galveston  B.  B.  Co.  v. 
Cowdrey,  11  Wall.,  459 ;  GhUman  v.  Illinois  ^  Miss.  Telegraph 
Co.,  91  U.  S.  Reps.,  603.  In  Am.  Bridge  Co.  v.  Heidelbach, 
94  U.  S.  Reps.,  798,  it  was  holden  that  mortgagees  are  not 
entitled  to  rent  until  possession  is  taken  under  the  mortgage 
and  then  only  from  the  tiriie  possession  is  taken.  But  the 
defendants  claim  that  mortgagees  of  reversions  are  an  excep- 
tion to  the  rule.  No  reason  however  can  be  given  why  one 
mortgagee  should  be  preferred  to  another.  No  case  can  be 
found  where  it  has  been  holden  tliat  a  mortgagee  of  a  rever- 
sion could  recover  rent  without  an  attornment  or  something 
by  statute  expressly  made  equivalent  thereto.  "A  mortgagee 
of  a  reversion  is  entitled  to  rent  after  notice,  but  cannot 
recover  it  by  suit  unless  the  lessee  has  attorned."  2  Swift 
Dig.,  292;  1  Smith  Leading  Cases,  697;  4  Kent  Com.,  166; 
Baldwin  v.  Walker,  21  Conn.,  181.  In  the  last  case,  which 
was  an  action  by  a  mortgagee  of  a  reversion,  the  tenant 
Walker,  before  any  rent  became  due  upon  notice  promised  to 
pay  it  to  the  plaintiff;  not  doing  so  the  plaintiff  brought  liis 
suit  and  alleged  an  attornment,  which  the  defendant  denied. 
This  question  of  fact  was  tried  by  the  parties  and  committed 
to  the  jury  in  the  charge  of  the  court.  The  plaintiff  recov- 
ered because  the  jury  found  an  attornment.  No  question 
was  made  about  the  effect  of  the  notice.  Here  the  defend- 
ants claim  the  rent  by  virtue  of  their  notice,  without  any 
attornment.  **  Rent  is  incident  to  reversion ;"  true — so  are 
rents  and  profits  incident  to  title,  but  neither  are  incident  to 
mortgages.    The  mortgage  itself  provides  that  the  trustees 
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may  take  possession  and  then  "receive  the  rents,  Ac." 
Possession  is  indispensable.  If  these  mortgagees  claim  pos- 
session how  did  they  obtain  it  ?  By  deed  ?  Surely  not ;  titles 
are  conveyed  in  this  state  by  deed,  but  not  possession.  By 
their  notice  ?    Hardly ;  possession  is  not  taken  with  paper. 

H,  B.  Harrison  and  W.  K,  Seeletfy  for  defendants  in  error, 
cited  Barber  v.  Hartford  Bank,  9  Conn.,  409;  Peck  v.  North- 
rop, 17  id.,  216,  219;  Baldtuin  v.  Walker,  21  id.,  1G8,  179, 
182;  Smyth  v.  Ripley,  33  id.,  310;  Harris  y.  FJioenix  Ins. 
Co.,  35  id.,  310;  Mitchell  y.  Winslow,  2  Story,  639;  Newall 
V.  Wright,  3  Mass.,  153;  Fitchhurg  Cotton  Mawuf.  Ob.  v.  Mel- 
ven,  15  id.,  268;  Burden  v.  Thayer,  3  Met.,  76,  79;  liussell 
V.  Allen,  2  Allen,  42;  Kimball  v.  Lockwood,  6  R.  Isl.,  138; 
Sf^ymour  v.  Canandaigua  ^  Niagara  Falls  B,  B,  Co,,  25 
Barb.,  284,  302 ;  Field  v.  Mayor  ^c.  of  New  York,  6  N.  York, 
179;  Galena  ^c,  R.  R,  Co.  v.  Menzies,  26  111.,  121;  Dunham 
V.  Isett,  15  Iowa,  284;  Pope  v.  Briggs,  9  Barn.  &  Cress.,  245 ; 
2  Redf.  on  Railways,  3d  ed.,  537  to  547  and  notes;  1  Smith's 
Lead.  Cas.,  (H.  &  W.  ed.,)  595  to  606;  1  Washb.  R.  Prop., 
book  1,  ch.  16,  sec.  4,  art.  29;  Taylor's  Landlord  &  Tenant, 
§119. 

HovEY,  J.  The  proceedings  below  were  upon  a  scire  facias, 
to  recover  certain  rents  due  from  the  defendants  as  lessees  of 
the  New  York,  Ilousatonic  &  Northern  Railroad  Company. 
The  lease  reserving  the  rents  was  executed  on  the  26th  day 
of  February,  1872,  and  was  for  the  term  of  five  years  from 
tlie  1st  day  of  March  then  next,  when  the  defendants  entered 
into  possession  under  the  lease.  Subsequently,  on  or  about 
the  first  day  of  October,  1872,  the  lessors,  being  the  owners 
of  the  leased  premises,  mortgaged  the  same,  with  other  prop- 
ei-ty  situate  in  the  state  of  New  York,  to  secure  the  payment 
of  certain  bonds  of  the  mortgagors,  amounting  to  the  sum  of 
two  million  dollars,  to  David  S.  Dunscomb  and  Erastus  F. 
Mead,  as  trustees  for  those  who  might  become  holders  of  the 
bonds.  The  principal  of  the  bonds  was  made  payable  on  tlie 
first  day  of  October,  1892,  and  the  interest  semi-annually  on 
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the  first  day  of  April  and  the  first  day  of  October  in  each 
year,  upon  the  presentation  and  surrender  of  the  interest  war- 
rants or  coupons  which  were  annexed  to  the  bonds.  And  the 
mortgage  expressly  authorized  the  mortgagees,  after  six 
months'  default  in  the  payment  of  interest,  to  enter  into  and 
take  possession  of  the  property  mortgaged  and  receive  the 
rents,  income  and  profits  thereof.  Soon  after  the  execution 
of  the  mortgage  the  bonds  passed  into  the  hands  of  bond  fide 
holders  for  value,  and  still  remain  outstanding  and  unpaid. 
The  mortgagors  having  made  default  in  the  payment  of  inter- 
est more  than  six  months  prior  to  the  15th  day  of  March, 
1875,  and  interest  to  a  large  amount  being  then  due  and 
unpaid,  the  mortgagees  on  that  day  gave  notice  thereof  to  the 
defendants  and  demanded  of  them  the  rents  then  due  and 
thereafter  to  become  due  under  their  lease.  Five  days  after- 
wards the  plaintiff  commenced  a  suit  by  foreign  attachment 
against  the  mortgagors,  the  New  York,  Housatonic  and  Nortli- 
ern  Railroad  Company,  and  attached  the  rents  then  due, 
amounting  to  the  sum  of  $2,215.60.  In  that  suit  the  plaintiff 
recovered  judgment,  took  out  execution,  placed  the  execution 
in  the  hands  of  a  proper  officer,  and  the  officer,  by  virtue  of 
the  execution,  on  the  23d  day  of  December,  1875,  made 
demand  of  the  present  defendants  of  the  sums  contained  in 
tlie  execution  and  of  any  estate  of  the  New  York,  Housatonic 
and  Northern  Railroad  Company  in  their  hands,  but  the 
defendants  refused  to  comply  with  the  demand.  And  on  the 
2lst  day  of  February,  1876,  the  suit  upon  which  the  proceed- 
ings below  were  had  was  brought.  The  court  below  rendered 
judgment  in  favor  of  the  defendants;  and  the  question  is 
whether  in  so  doing  the  court  erred. 

It  is  a  well  settled  principle  of  the  common  law  that  the 
grant  of  the  reversion  of  an  estate  expectant  on  the  deter- 
mination of  a  lease  for  years,  passes  to  the  grantee  the  rents 
reserved  in  the  lease  as  incident  to  the  reversion.  Co.  Litt., 
151, 152;  2  Bl.  Comm.,  176;  4  Kent,  854.  The  consent  of 
tlie  tenant,  expressed  by  what  was  called  his  attornment,  was, 
however,  necessary  to  the  perfection  of  the  grant  in  England, 
until  the  fourth  year  of  the  reign  of  Queen  Anne ;  but  in  that 
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year  a  statute  was  passed  which  made  the  grant  effectual 
without  attornment.  And  since  that  time  notice  of  the  grant 
to  the  tenant  has  been  sufficient  to  entitle  the  grantee  to 
demand  and  recover  the  rents.  Birch  v.  WrigJUy  1  T.  R., 
884 ;  Lumley  v.  Hodgson^  16  East,  99. 

Where  the  grant  is  by  way  of  mortgage,  the  mortgagee, 
though  entitled  to  the  rents  as  incident  to  the  reversion,  may 
take  them  or  not  at  his  election.  If  he  elects  not  to  take 
them,  as  he  generally  does  so  long  as  his  interest  is  paid,  he 
may  forbear  to  give  notice  to  the  tenant,  and  in  that  case  the 
mortgagor  is  authorized  to  collect  the  rents  and  appropriate 
them  to  his  own  use.  But  if  the  mortgagee  elects  to  take  the 
rents  and  gives  notice  of  his  election  to  the  tenant,  he  then 
becomes  entitled  to  all  the  rents  accruing  after  the  execution 
of  the  mortgage  and  in  arrear  and  unpaid  at  the  time  of  the 
notice,  as  well  as  to  those  which  accrue  afterwards.  But  the 
rents  in  arrear  at  the  time  the  mortgage  was  executed  belong 
to  the  mortgagor.  The  leading  authority  for  this  doctinne  is 
the  case  of  Moss  v.  Gallimorey  Doug.,  279.  Tlie  decision  in 
that  case  seems  to  have  settled  the  law  in  England.  2  Cruise 
Dig.,  84;  Birch  Y.  Wright,  supra;  Trent  v.  Hunt,  9  Exch., 
14.  And  its  soundness,  in  view  of  the  relations  of  a  mortgagor 
and  mortgagee  of  a  reversion  to  eacli  other  and  to  a  tenant  in 
possession  under  a  lease  prior  to  the  mortgage,  cannot  well 
be  questioned.  In  commenting  upon  the  decision,  the  learned 
English  editor  of  Smith's  Leading  Cases  observes  that  it  "  is 
upon  a  point  which  seems  so  clear  in  principle  that,  were  it 
not  for  its  general  importance,  it  would,  perhaps,  be  matter 
of  surprise  that  any  case  should  have  been  deemed  requisite 
to  establish  it."  1  Smith's  Lead.  Cas.,  693.  It  is  true,  as 
suggested  by  counsel  for  the  plaintiff,  that  the  court,  in 
making  that  decision,  was  governed  by  the  provisions  of  tlie 
statute  of  Anne.  But  the  principle  embodied  in  that  statute, 
and  enforced  in  the  case  of  Moss  v.  Gallimorey  has  been 
adopted  by  the  courts  of  last  resort  in  many  of  our  sister 
states  (4  Kent,  165);  and  was  expressly  sanctioned  and 
approved  by  this  court  in  the  case  of  Baldwin  v.  Walker,  21 
Conn.,  168.    In  that  case  one  Stoddard,  being  the  owner  of 
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an  undivided  half  of  certain  real  estate,  leased  it  to  the 
defendant  for  a  term  of  yeai-s  and  afterwards  mortgaged  it  to 
the  plaintiff.  The  defendant  had  notice  of  the  mortgage,  but 
refused  to  pay  to  the  plaintiff  the  rent  due  under  the  lease ; 
and  the  plaintiff  sued  in  an  action  of  covenant  to  recover  it, 
and  judgment  was  rendered  in  his  favor.  The  case  then 
came  to  this  court  upon  a  motion  for  a  new  trial,  and  also 
upon  a  motion  in  error.  Both  motions  were  unsuccessful, 
and  the  judgment  below  was  aflirmed.  Church,  C.  J.,  in 
giving  the  opinion  of  the  court,  after  referring  to  the  lease, 
and  declaring  that  as  between  Stoddard  the  lessor  and  the 
defendant  the  lease  must  be  treated  as  an  effective  one  and 
as  leaving  when  made  a  reversion  in  Stoddard,  says : — '*  By 
his  mortgage  to  £lie  plaintiff  this  reversion,  as  a  subsisting 
legal  interest,  was  conveyed  or  assigned  to  the  plaintiff,  unless 
he  elected  to  treat  it  as  void.  This  he  has  not  done,  but 
claims,  as  he  may,  his  right  as  mortgagee  or  assignee  to  the 
rent  incident  to  such  reversion ;"  citing  2  Cruise's  Dig.,  Ill ; 
Moss  V.  GaUimare,  Doug.,  279;  2  Swift  Dig.,  179;  Fitchburg 
Mamrf'^g  Co.  v.  Melvin^  15  Mass.,  268.  The  learned  judge 
then  observes  that,  "if  the  lease  had  been  executed  after  the 
mortgage  to  tlie  plaintiff,  he  could  not  as  mortgagee,  perhaps, 
have  any  remedy  for  the  recovery  of  this  rent,  without  attorn- 
ment, for  want  of  legal  priority."  That  case  is  decisive  of 
the  one  at  bar  and  fully  sustains  the  court  below  in  the  judg- 
ment which  it  rendered  in  favor  of  the  defendants.  The 
judgment  must,  therefore,  be  aflBrmed. 

In  this  opinion  the  other  judges  concurred. 


Eugene  Ward  vs.  Wiluam  J.  Dick. 

In  an  action  for  slander  in  charging  the  plaintiff  with  dishonesty,  the  defendant, 
for  the  purpose  of  lessening  the  damages,  offere<l  evidence  of  the  plaintiff's 
bad  reputation  in  that  respect.  The  court  limited  him  to  ten  witnesses.  Held 
to  be  a  ground  for  granting  a  new  trial 
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Action  for  Slander,  brought  to  tho  Superior  Court  in 
Fairfield  County,  and  tried  to  the  jury  before  Beardsley^  J. 
Verdict  for  the  plaintiff  and  motion  for  a  new  trial  by  the 
defendant.     The  case  is  sufficiently  stated  in  the  opinion. 

A.  S.  Treat  and  W.  F.  Taylor^  in  support  of  the  motion. 

(7.  Stoddard^  contra. 

Pardee,  J.  This  is  an  action  for  slander  in  imputing  dis- 
honesty to  the  plaintiff. 

After  proof  of  the  speaking  of  the  defamatory  words  had 
been  made,  the  defendant,  for  the  purpose  of  lessening  the 
damages,  offered  evidence  tending  to  prove  that  before  the 
speaking  the  plaintiff's  reputation  for  honesty  was  below  that 
of  men  in  general;  tho  court  limited  him  to  ten  witnesses 
upon  that  point;  the  plaintiff  had  a  verdict  for  $1,000,  and 
the  defendant  complains  of  the  restriction. 

The  subject  matter  of  the  inquiry  was  the  value  of  a  repu- 
tation. To  the  law  this  is  a  tangible  thing;  it  is  property  in 
the  highest  sense ;  and  we  are  not  aware  that  in  actions  for 
injuries  to  property  courts  have  assumed  the  right,  cither  to 
prevent  tlie  plaintiff  from  establishing  the  value  thereof  at 
the  highest  possible  point  to  which  he  could  carry  it  by  tlie 
power  of  testimony,  or  the  defendant  from  diminishing  it  by 
the  same  means ;  and  actions  for  injuries  to  character  are  not 
exceptions. 

It  is  true  that  in  Bunnell  v.  Butler ^  23  Conn.,  65,  this  court 
sanctioned  a  limitation  upon  the  number  of  witnesses  to  be 
heard  in  tlie  matter  of  the  impeachment  of  the  character  of 
a  witness  for  truth ;  but  that  character  was  not  the  ground  of 
the  action.  It  could  at  most  only  affect  the  weight  to  be  given 
to  the  testimony  of  one  witness;  and  he  may  have  been  one 
of  many  to  the  same  point,  and  not  at  all  essential  to  the 
support  of  that;  and  the  point,  if  established,  may  have  been 
of  very  little  importance.  And  in  other  instances  courts  have 
restricted  the  number  of  witnesses  giving  opinions  upon  mat- 
ters collateral  to  the  main  issue.  Character,  for  the  purposes 
of  a  judicial  investigation,  is  the  aggregate   of    opinions 
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expressed  concerning  an  individual  by  those  who  know  him ; 
and  a  name  good  or  bad  is  most  firmly  established  where  the 
testimony  of  credible  witnesses  covers  the  widest  range  of  the 
life  of  the  person  who  bears  it.  Therefore,  where  as  in  the 
case  before  us  the  life  of  the  plaintiff  has  been  broken  into 
sections  by  changes  of  residence  from  one  locality  to  another, 
the  defendant  was  entitled  to  the  privilege  of  showing  that  in 
each  there  was  a  preponderance  of  opinion  adverse  to  his  good 
name.  Again,  it  may  often  happen  that  a  few  only  can  be 
found  on  the  one  hand  to  sustain  or  on  the  other  to  disparage 
the  name  of  an  individual,  while  the  great  body  of  opinion  is 
in  each  case  on  the  other  side.  In  such  instances  the  effect 
of  a  limitation  is  to  render  it  easy  for  the  few  to  make  it 
appear  to  the  jury  that  public  opinion  rests  at  the  equipoise 
upon  the  name  in  question,  when  the  fact  is  quite  otherwise. 

We  know  no  better  rule  than  to  allow  the  party  holding  the 
weight  of  evidence  an  opportunity  to  bring  it  to  bear  upon 
the  jury,  when  it  concerns  the  real  issue.  Moreover,  we  think 
there  is  no  necessity  for  the  exercise  of  restrictive  power  in 
such  cases ;  usually  a  suggestion  from  the  court  will  be  as 
effective  as  an  order. 

Tliere  should  be  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


William  Horton  vs.  The  Towns  op  Norwalk  and  Wilton. 

Upon  a  hearing  of  a  highway  petition  before  a  committee  the  petitioner  offered, 
under  the  statute,  a  bond  purporting  to  bind  the  obligors  to  construct  the  road 
for  a  sum  n:imed.  The  respondents  objected  to  it  as  inadmissible,  and  the 
counsel  for  the  petitioners  thereupon  stated  that  if  upon  examination  of  the 
statute,  which  was  not  then  at  hand,  it  should  be  found  that  the  bond  did  not 
conform  to  the  statute,  they  should  claim  the  right  to  amend  it.  The  respond- 
ents did  not  assent  to  this,  but  the  committee  received  the  bond  and  consented 
that  it  might  be  amended  if  necessary;  but  finally  became  satisfied  on  exam- 
ination of  the  statute  that  it  was  not  admissible,  and  laid  it  out  of  the  case. 
After  the  dose  of  the  hearing,  at  a  subsequent  day,  the  petitioner's  counsel 
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sent  the  committee  a  new  bond  which  was  drawn  in  conformity  with  the  stat- 
ute, and  they  received  it  and  considered  it  in  their  determination  of  the  case; 
it  being  sent  and  received  without  the  knowledge  of  the  respondents.  Held 
that  the  receiving  of  it  was  not  in  the  circumstances  "irregular  and  improper 
conduct"  on  the  part  of  the  committee. 

Petition  for  the  laying  out  of  a  highway  in  the  towns  of 
Norwalk  and  Wilton,  brought  to  the  Superior  Court  in  Fair- 
field County.  A  committee  reported  that  the  highway  prayed 
for  was  of  common  convenience  and  necessity  and  laid  out 
the  same ;  the  respondents  remonstrated  against  the  accept- 
ance of  the  report;  the  court  (Sar^ford^  J,^^  over-ruled  tiie 
remonstrance  and  accepted  the  report,  and  the  respondents 
moved  for  a  new  trial  for  error  in  the  decision  of  the  court  in 
so  doing.    The  case  is  fully  stated  in  the  opinion. 

W.  B.  Smithy  in  support  of  the  motion. 

W.  K.  Seelet/y  contra. 

Carpenter,  J.  This  case  comes  before  us  in  the  form  of 
a  motion  for  a  new  trial.  The  motion  shows  tliat  upon  the 
trial  before  the  committee,  upon  the  question  as  to  the  "com- 
mon convenience  and  necessity"  of  the  highway  prayed  for, 
the  petitioner,  pursuant  to  the  statute,*  for  the  purpose  of 
proving  the  probable  expense  of  the  proposed  highway,  offered 
in  evidence  a  bond  purporting  to  bind  the  obligors  to  construct 
tlie  highway  for  a  given  sum.  The  respondents  objected  to 
the  bond  -as  irrelevant  and  inadmissible.     The  petitioner's 

*  The  statute  referred  to  is  as  follows  (Gen.  Statutes,  tit.  16,  ch.  7,  sec  47)  : 
"When  an  application  shall  be  pending  before  the  Superior  Court  for  the  lay- 
ing out  or  alteration  of  any  highway,  any  person  interested  therein  may  execute 
a  penal  bond  with  surety,  payable  to  the  defendant  town  or  towns,  conditioned 
that  the  obligors  will,  for  a  spedfted  sum,  make  or  alter  such  highway  in  a 
specified  time  and  manner,  or  convey  to  said  town  or  towns  the  right  of  way 
therefor;  which  bond  shall  be  executed  by  persons  owning  real  estate  in  fee 
simple,  situated  in  this  stiite,  in  value  double  the  amount  of  the  penal  sum  in 
such  bond,  and  shall  be  binding  upon  the  obligors  therein  to  the  fall  amount  of 
such  penal  sum,  as  liquidated  damages ;  and  the  committee  may  receive  and  hold 
it  until  they  shall  report  their  doings  to  said  court,  and  regard  it  as  evidence  in 
determining  the  ^cpense  of  constructing  or  altering  such  highway ;  and  if  they 
report  fayorably  upon  such  application,  shall  deliver  said  bond  to  said  town  or 
towns,  otherwise  to  the  obligors  therein  named." 
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counsel  thereupon  stated  that  if  upon  examination  of  the 
statute,  (no  copy  of  which  was  then  at  hand,)  it  should  be 
found  that  tlie  bond  did  not  conform  thereto,  he  should  claim 
the  right  to  amend  it.  The  counsel  for  the  respondents  did 
not  consent  to  this,  but  reiterated  their  objection  to  the  recep- 
tion of  the  bond. 

The  committee  received  the  bond  in  evidence,  but  consented 
that  the  petitioner  should  have  the  privilege  of  amending  it 
if  found  to  be  not  in  conformity  with  the  statute,  or  of  filing 
a  bond  which  should  conform  to  the  provisions  of  the  statute. 
The  committee  subsequently  satisfied  themselves  by  an  exam- 
ination of  the  statute  that  the  bond  was  not  admissible,  and 
did  not  consider  it  as  evidence  in  the  case.  It  remained  in 
tiie  hands  of  the  conmiittee  and  no  announcement  was  ever 
made  to  the  respondents'  counsel,  nor  did  they  know,  that  the 
bond  was  rejected  by  the  committee. 

After  the  trial  was  closed,  at  a  subsequent  day,  the  petition- 
ers sent  to  the  committee  by  mail  a  bond  which  did  conform 
to  the  statute  and  which  the  committee  received  and  consid- 
ered as  evidence. 

Tlie  last  named  bond  was  sent  to  tlie  committee,  received 
by  them,  and  used  as  evidence  in  the  case,  without  the  knowl- 
edge or  consent  of  the  respondents'  counsel.  On  this  ground 
the  respondents  claim  a  new  trial. 

Tlie  question  of  course  is,  whether  the  conduct  of  the  com- 
mittee in  this  respect  was  "irregular  and  improper."  If  it 
gave  to  the  petitioner  an  unfair  advantage  to  the  prejudice  of 
the  respondents,  it  was  irregular  and  improper.  Otherwise, 
if  the  petitioner  only  received  what  he  was  entitled  to  and 
the  respondents  had  a  fair  and  reasonable  opportmiity  to  meet 
it  and  refute  or  explain  it. 

There  is  no  claim  that  the  bond  last  offered  and  received 
was  not  in  all  respects  such  as  the  statute  required.  Tliat 
the  petitioner  had  a  right  to  the  benefit  of  such  a  bond  as 
evidence  is  indisputable.  Such  T]ght  is  in  terms  secured  to 
him  by  statute.  He  therefore  received  only  what  he  was 
justly  entitled  to. 

Were  the  respondents  thereby  legally  prejudiced?    We 
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think  not.  The  petitioner  in  the  presence  of  the  respondents 
and  their  counsel  proposed  that  he  should  liave  the  privilege, 
if  necessary,  of  sending  to  the  committee  such  a  bond.  Tliis 
was  an  open  and  fair  proposition.  The  motion  states  that  the 
respondents'  counsel  did  not  consent  to  it.  But  it  does  not 
appear  that  they  made  any  objection.  It  may  be  conceded 
for  the  purposes  of  this  case  that  they  had  a  right  to  object, 
and  to  insist  that  such  bond,  if  received  at  all,  should  be 
received  before  the  evidence  was  closed,  and  that  they  should 
be  permitted  to  examine  it,  and  take  exception  to  it,  or  meet 
it  in  any  way  they  might  think  proper. 

If  they  had  made  objection  and  claimed  this  right  expressly, 
it  is  not  to  be  presumed  that  the  committee  would  have  denied 
it.  But  no  such  objection  being  made  we  think  the  committee 
might  fairly  consider  it  as  a  matter  within  their  discretion. 
We  also  think  that  the  respondents  have  no  reason  to  com- 
plain of  the  exercise  of  that  discretion.  A  specific  objection 
might,  as  we  have  already  suggested,  have  resulted  in  a  differ- 
ent course.  Moreover,  it  does  not  now  appear  that  the 
respondents  could  have  made  any  answer  to  the  bond,  or  in 
any  other  way  could  have  counteracted  its  effect. 

The  respondents  had  fair  notice  of  the  proposition  to  offer 
this  piece  of  evidence  at  the  time  and  in  the  manner  it  was 
offered;  the  committee  in  their  presence  assented  to  the 
proposition;  the  respondents  then  and  thereafter  acquiesced 
in  it,  and  now  it  does  not  appear  that  th^y  were  thereby 
prejudiced. 

A  new  trial  therefore  should  be  denied. 

In  this  opinion  the  other  judges  concurred. 
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Albert  W,  Sanpoed,  Judge  op  Probate,  vs.  Wiluam  H. 
Thorp  and  another. 

It  is  the  duty  of  an  executor  to  apply  to  the  court  of  probate,  within  a  reason- 
able time  after  the  settlement  of  his  administration  account,  for  an  order  of 
distribution ;  and  where  property  is  lost  by  his  neglect  to  do  this,  he  is  charge- 
able with  the  1084. 

Where  certain  facts  are  found  in  a  case,  for  the  proof  of  which  no  foundation 
has  been  laid  by  any  allegations  in  the  declaration  or  pleadings,  they  ought  to 
be  laid  out  of  the  case  in  rendering  judgment 

Debt  on  a  probate  bond,  brought  to  the  Superior  Court  in 
Fairfield  County,  and  tried  to  the  court  on  the  general  issue 
with  notice.  Facts  found  and  case  reserved  for  advice.  The 
case  is  sufficiently  stated  in  the  opinion. 

TT.  Hamersletfy  for  the  plaintiff. 

J.  M.  Bullock  and  C.  M,  CHlmatij  for  the  defendants. 

Park,  C.  J.  The  question  in  this  case  relates  to  the  dam- 
ages the  party  in  interest  in  this  suit  is  entitled  to  recover. 
It  appears  that  on  the  17th  day  of  June,  1870,  the  defendant 
William  H.  Thorp,  executor  of  the  last  will  of  Henry  S. 
Thorp,  deceased,  settled  his  account  as  executor  with  the 
court  of  probate,  and  there  was  found  remaining  in  hjs  liands 
as  executor  the  sum  of  $15,493.87  in  cash.  Of  this  amount 
Caroline  E.  Hermann,  the  party  for  whose  benefit  this  suit  is 
brought,  and  who  is  one  of  the  legatees  of  the  will  of  Henry 
S.  Thorp,  was  entitled  to  receive  one-ninth  of  two-thirds. 

It  was  the  duty  of  the  defendant,  as  executor,  to  apply  to 
the  court  of  probate,  within  a  reasonable  time  after  the  set- 
tlement of  his  account,  for  an  order  of  distribution  of  the 
property  remaining  in  his  hands  as  executor,  and  to  pay  or 
distribute  the  same  to  the  parties  entitled  under  the  will. 
Warren  v.  Powers,  6  Conn.,  878;  Rowland  v.  Isaacs,  15 
Conn.,  115;  Davenport  v.  Richards,  16  Conn.,  810.  He 
neglected  to  do  so,  and  in  consequence  of  his  negkct  the  cash 
remaining  in  his  hands  as  executor  became  lost  to  the  estate^ 
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and  the  proportional  part  of  the  same,  wliich  the  said  Caroline 
was  entitled  to  receive,  became  lost  to  her. 

If  there  was  nothing  more  in  the  case  it  would  be  clear 
that  the  plaintiff  should  recover,  for  the  benefit  of  the  said 
Caroline,  one-ninth  of  two-thirds  of  the  amount  of  cash 
remaining  in  the  executor's  hands  at  tlie  time  of  the  settle- 
ment of  his  account,  with  the  interest  thereon.  But  it  is  said 
that,  nearly  four  years  after  the  settlement  of  the  executor's 
account,  and  after  tlie  commencement  of  this  suit,  the  court 

•  of  probate  ordered  distribution  of  the  assets  speci6ed  m  the 
executor's  account  to  be  made,  and  worthless  claims  were 
distributed  to  the  said  Caroline  in  accordance  with  the  order. 
This  order  of  the  court  of  probate  was  not  appealed  from, 
and  consequently  it  remains  unreversed ;  and  now,  it  is  said, 
it  offers  an  effectual  barrier  to  the  plaintiff's  recovery  of  a 
greater  sum  than  that  specified  in  the  order.  It  is  difiicult  to 
see  how  the  facts  relating  to  the  order  of  the  court  of  probate 
and  tlie  distribution  of  the  worthless  claims  to  the  said  Caro- 
line came  into  the  case.  No  foundation  was  laid  for  their 
admission  by  the  pleading  of  the  parties.  Indeed  the  subject 
is  nowhere  suggested  on  the  record.  The  plea  of  the  defend- 
ants is  the  general  issue,  which  is  a  general  denial  of  all  the 
material  allegations  of  the  plaintiff's  declaration.  But  the 
declaration  does  not  mention  the  subject.  In  fact,  at  the  time 
it  was  served,  no  such  order  had  been  made.  The  notice  of 
the  defendants  under  the  general  issue  sets  forth  merely  an 
accord  and  satisfaction,  (which  was  not  proved,)  and  does 
not  allude  to  any  order  of  distribution.  It  is  very  clear  that, 
before  such  facts  could  legitimately  be  brought  into  the  case, 
foundation  must  be  laid  for  their  admission  by  the  pleadings 
of  the  parties.    This  would  be  true  at  the  common  law ;  but 

I  tlie  statute  requires  that  notice  shall  be  given  of  such  matters 
of  defence  as  are  consistent  with  the  material  allegations  of 
the  plaintiff's  declaration.  These  facts  are  so  consistent; 
hence  notice  of  them  was  necessary  under  the  general  issue. 
These  facts,  therefore,  would  not  be  included  in  any  judg- 
ment which  may  be  rendered  in  the  case,  for  a  judgment  is 
co-extensive  only  with  the  pleadings  and  notice  between  the 
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parties,  and  is  conclusive  only  upon  the  matters  necessarily 
involved  and  included  in  them.  Coit  v.  Tracy.  8  Conn.,  268; 
Dickinson  v.  Hayes^  81  Conn.,  417. 

On  this  illegitimate  ground  alone  the  defendants  seek  to 
deprive  the  party  in  interest  in  this  suit  of  nearly  all  the 
damages  which  manifestly  she  is  equitably  entitled  to  receive. 
Ordinarily  we  might  not  notice  the  irregularity,  inasmuch  as 
it  does  not  appear  that  the  plaintiff  objected  to  the  reception 
of  the  evidence  relating  to  the  order  and  distribution,  but  the 
order  is  so  flagrantly  unjust  and  inequitable  that  we  feel  bound- 
to  treat  it  as  no  part  of  the  case.  In  contemplation  of  law 
the  executor  had  in  his  hands,  at  the  time  the  order  was 
made,  more  than  fifteen  thousand  dollars  in  cash,  belonging 
to  the  estate.  The  party  for  whose  benefit  this  suit  was 
brought  was  entitled  to  receive  more  than  eleven  hundred 
dollars  of  the  amount,  but  the  order  directed  distribution  to 
be  made  to  her  of  only  three  hundred  and  sixty  dollars,  and 
the  remainder  of  the  order  directed  distribution  of  assets  to 
her  which  were  worthless  at  tlie  time,  and  worthless  when  the 
executor  settled  his  account.     Tliis  was  manifestly  unjust. 

We  think  the  plaintiff  should  recover  for  the  benefit  of  the 
said  Caroline  one-ninth  of  two-thirds  of  the  sum  of  $15,493.87, 
with  the  interest  thereon  from  tlie  time  the  defendant  William 
H.  Thorp  settled  his  account  as  executor  of  the  estate ;  and 
we  so  advise. 

In  this  opinion  the  other  judges  concurred. 


Patrick  Burke  vb.  Patrick  Melvin. 

In  treepass  for  an  assaalt  the  provocation  given  bj  the  plaintifT,  thongh  offered 
in  evidence  in  justification  of  the  assault,  maj  yet,  if  insufficient  for  this  pur- 
pose, be  considered  by  the  jury  in  mitigation  of  damages. 

And  it  makee  no  difference  that  the  plea  is  the  general  issue,  with  notice  only ' 
that  the  facts  would  be  proved  as  a  justification. 

The  whole  case,  with  all  its  circumstances,  is  to  go  before  the  jury,  to  be  consid^ 
erod  by  them  in  fixing  the  damages. 
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Trespass  for  an  assault,  brought,  by  appeal  from  a  justice 
of  the  peace,  to  the  Court  of  Common  Pleas  of  Fairfield 
County,  and  tried  to  the  jury  on  the  general  issue,  with  notice 
that  the  act  was  done  in  self-defence,  before  De  Forestj  J. 

On  the  trial  the  plaintiff  offered  evidence  to  prove  the  facts 
charged. 

The  defendant  claimed,  and  offered  evidence  to  prove,  that 
early  in  the  morning  of  the  day  when  the  assault  complained 
of  was  committed,  the  plaintiff  commenced  to  menace  and 
assault  him  and  to  challenge  him  to  fight  with  him ;  that  he 
kept  up  this  attack  upon  the  defendant  for  several  hours,  and 
up  to  the  time  of  the  assault;  that  the  plaintiff  finally  struck 
him,  and  that  then,  apprehending  great  and  immediate  bodily 
violence  from  the  plaintiff,  he  struck  him  in  self-defence. 
This  evidence  of  the  defendant  and  his  witnesses  was  all 
denied  by  the  plaintiff. 

The  counsel  for  the  defendant,  during  their  arguments  to 
the  court  and  jury  claimed  as  matter  of  law,  and  that  the 
court  should  charge  the  jury,  that  long,  continuous  and 
extreme  provocation  given  by  the  plaintiff  should  be  consid- 
ered by  the  jury  in  mitigation  of  damages.  They  did  not 
however  request  the  court  in  writing  so  to  charge,  and  did  not 
either  during  the  charge,  or  at  the  close  of  it,  call  the  atten- 
tion of  the  court  to  this  point. 

The  court  omitted  to  charge  the  jury  on  the  subject  of 
mitigation  of  damages,  but  charged  them  that  if  the  defend- 
ant used  no  more  violence  towards  the  plaintiff  than  was 
necessary  for  his  self-defence,  he  was  justified,  and  the  verdict 
should  be  for  the  defendant.  But  tliat  if  he  assaulted  the 
plaintiff  and  used  more  force  in  so  doing  than  was  necessary 
for  self-defence  he  would  be  liable  in  damages ;  that  if  the 
^  jury  found  that  the  defendant  used  more  than  necessary  force, 
,ut  did  not  act  wantonly  or  maliciously,  they  should  give  only 
the  amount  of  damages  actually  suffered  by  the  plaintiff;  but 
that  if  they  found  that  he  used  unnecessary  force,  and  wan- 
tonly and  maliciously  assaulted  and  beat  the  plaintiff,  then 
they  might  give  exemplary  damages,  and  that  in  so  doing 
they  might  consider  the  expense  of  the  plaintiff,  over  and 
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above  his  taxable  costs  in  prosecuting  the  suit,  and  that  they 
might  give  such  an  amount  of  exemplary  damages  as  they 
deemed  just,  limited  only  by  the  jurisdiction  of  the  court. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial  for  the  error  of  the  court  in 
omitting  to  charge  as  requested  with  regard  to  mitigation  of 
damages. 

L.  D.  Brewster  and  W.  Burke^  in  support  of  the  motion. 

T.  McDonaldy  contra. 

Park,  C.  J.  The  question  in  this  case  arises  upon  the 
omission  of  the  court  to  charge  the  jury,  as  requested  by  the 
defendant,  ^^  that  long,  continuous  and  extreme  provocation 
given  by  the  plaintiff  should  be  considered  in  mitigation  of 
damages.'*  The  defendant  claimed  to  have  proved  that  early 
in  the  morning  of  the  day  when  the  assault  complained  of 
was  committed,  the  plaintiff  began  to  threaten  and  assault 
him,  and  challenged  him  to  fight;  that  the  plaintiff  kept  this 
»ap  for  several  hours,  and  up  to  the  time  of  the  assault  com- 
plained of,  and  finally  struck  him ;  and  that  he,  apprehending 
great  and  immediate  bodily  violence  from  the  plaintiff,  struck 
him  in  self-defence. 

It  appears  by  tlie  motion  that  the  evidence  was  claimed  by 
the  defendant  to  be  admissible,  first,  in  justification  of  the 
assault,  on  the  principle  of  self-defence,  and  secondly,  in 
mitigation  of  the  damages,  if  it  should  fall  short  of  estab- 
lishing a  full  defence. 

It  is  claimed  by  the  plaintiff  that  as  the  notice  under  the 
plea  of  the  general  issue  is  confined  to  a  proof  that  the 
assault  was  committed  in  necessary  self-defence,  and  the 
evidence  was  offered  in  justification  of  the  assault,  it  can  not 
be  used  for  the  further  purpose  of  mitigating  the  damages. 
But  the  evidence  was  admissible  for  that  purpose  under  the 
general  issue  without  notice,  and  the  fact  that  it  was  used  as 
a  justification  is  no  reason  why  it  should  not  also  be  consid- 
ered by  the  jury  in  determining  the  damages.  It  appears  by 
the  motion  that  the  evidence  tended  to  prove  a  continuous 
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affray  from  early  in  the  morning  till  it  ended  in  the  assault  of 
the  defendant  several  hours  afterwards;  that  it  was  all  one 
transaction.  If  such  was  the  fact,  and  for  the  purposes  of 
this  case  it  must  be  so  regarded,  tlien  clearly  the  jury  were 
bound  to  consider  the  whole  transaction  in  determining  one 
or  the  other  or  both  of  these  questions.  They  could  not 
ascertain  what  amount  of  damage  the  plaintiff  was  entitled 
to  receive  by  considering  a  part  of  the  transaction.  They 
must  look  at  the  whole  of  it.  Tliey  must  ascertain  how  far 
the  plaintiff  was  in  fault,  if  in  fault  at  all,  and  how  far  the 
defendant,  and  give  damages  accordingly.  The  difference 
between  a  provoked  and  unprovoked  assault  is  obvious.  The 
latter  would  deserve  punishment  beyond  the  actual  damage, 
wliile  the  damage  in  the  other  case  would  be  attributable,  in 
a  great  measurcj  to  the  misconduct  of  the  plaintiff  himself. 

We  think  the  court  should  have  charged  the  jury  as 
requested  by  the  defendant,  and  we  therefore  advise  a  new 
trial. 

In  this  opinion  the  other  judges  concurred. 


George  W.  Hayes  vs.  Jacob  Werner. 

While  a  negotiable  note  payable  ott  demand  is  by  statute  dishonored  at  the  end 
of  four  months  if  not  paid,  yet  where  such  a  note  is  on  annual  or  semi  annual 
interest,  it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 

•  the  endorser  made  his  endorsement  with  no  expectation  that  demand  of  pay- 
ment would  be  made  at  the  end  of  four  months,  and  therefore  with  a  waiver 
of  snch  demand. 

The  taking  ^f  security  by  the  endorser  at  the  time  of  the  endorsement  is  not  in 
itself  a  waiver  of  demand  and  notice,  but  it  is  evidence  of  it,  and  goes  to  for- 
tify the  presumption  arising  on  the  face  of  the  note. 

Where  such  an  endorser  afterwards  promised  to  pay  the  note,  not  knowing  at 
the  time  that  demand  had  not  been  made,  but  with  no  reason  to  suppo(«e  that 
it  had  and  in  a  state  of  indifference  on  the  subject,  it  was  held  that,  if  not  in 
itself  a  waiver  of  such  demand,  it  was  strong  evidence  of  an  intention  at  the 
time  of  the  endorsement  to  waive  demand,  and  went  strongly  to  fortify  the 
presumption  arbing  on  the  face  of  the  note. 
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Assumpsit  against  the  defendant  as  endorser  of  a  promis- 
sory note ;  brought  to  the  Superior  Court  in  Fairfield  County, 
and  tried  to  the  court,  on  the  general  issue,  with  notice.  The 
following  facts  were  found  by  the  court: — 

The  plaintiff,  on  the  22d  day  of  May,  1871,  loaned  the  sura 
of  S2,000  to  C.  M.  Noble  &  Company,  a  copartnersliip  con- 
sisting of  CM.  Noble  and  William  H.  Noble,  both  of  the 
town  of  Bridgeport,  in  Fairfield  County,  taking  the  following 
note  therefor : — 

"$2,000.  Bridgeport,  May  22d,  1871.  On  demand  after 
date  we  promise  to  pay  to  the  order  of  Jacob  Werner  two 
thousand  dollars,  with  interest  semi-annually,  value  received. 

C.  M.  Noble  &  Co." 

The  note  was  endorsed  by  Werner  the  defendant,  and  David 
W.  Sherwood. 

At  the  time  of  the  making  of  the  loan  and  the  giving  of 
the  note  it  was  agreed  between  the  plaintiff  and  the  makers 
that  it  should  be  secured  by  the  endorsement  of  the  defend- 
ant and  said  Sherwood.  And  the  plaintiff  was  at  the  same 
time  informed  by  the  makers  that  the  defendant  was  amply 
secured  for  his  endorsement  by  a  mortgage  made  to  him  for 
that  purpose,  of  certain  real  estate,  by  William  H.  Noble, 
and  was  at  the  same  time  shown  by  Noble  the  mortgage  as  it 
appeared  on  record  in  the  office  of  the  town  clerk,  and  he 
made  the  loan  believing  that  the  defendant  was  secured  for 
his  endorsement  by  the  mortgage. 

T\\e  makers  paid  the  interest  on  the  note  for  the  year  end- 
ing May  22,  1872,  and  afterwards  on  the  8th  day  of  June, 
1872,  became  bankrupt,  and  were  subsequently  discharged 
from  their  debts  under  the  provisions  of  the  bankrupt  act  of 
the  United  States. 

The  plaintiff  proved  the  note  against  their  bankrupt  estate 
and  received  a  dividend  thereon,  which  is  endorsed  on  the 
note.  He  did  not,  within  four  months  from  the  date  of  the 
note,  demand  payment  of  the  same  from  the  makers. 

After  the  bankruptcy  of  the  makers,  in  June,  1872,  the 
plaintiff  demanded  payment  of  the  note  of  the  defendant, 
who  then  promised  him  that  he  would  pay  the  same.     This 
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promise  was  made  by  the  defendant  without  any  knowledge 
that  no  demand  had  been  made  upon  the  makers,  but  no 
notice  of  such  demand  had  been  given  to  him,  and  he  had  no 
i*eason  to  believe  that  any  demand  had  been  made,  and  did 
not  care  to  know  whether  any  demand  had  or  not  been  made, 
for  the  reason  that,  in  his  view,  it  was  immaterial  as  to  his 
liability  to  pay  the  note. 

The  plaintiff  offered  evidence  to  prove  the  fact  that  the 
defendant,  at  the  time  of  making  the  endorsement  was,  and 
to  the  time  of  bringing  the  suit  continued  to  be,  amply  secured 
for  his  liability  as  endorser  by  a  good  and  valid  mortgage  of 
real  estate  situated  in  Bridgeport,  made  by  W.  H.  Noble  to 
him  before  the  endorsement.  To  this  evidence  the  defendant 
objected. 

The  questions  whether  this  evidence  was  admissible,  and 
w.hat  judgment  upon  the  facts  found  should  be  rendered,  were 
reserved  for  the  advice  of  this  court. 

W.  K.  Seelet/y  for  the  plaintiff. 

1.  The  defendant,  after  the  note  became  due,  promised 
the  plaintiff  to  pay  it.  This  promise  was  a  waiver  of  demand 
and  notice.  Our  court  has  recently  settled  the  law  upon  this 
subject  in  Rhodes  v.  Seymour^  86  Conn.,  7.  The  Supreme 
Court  of  the  United  States  has  also  adopted  the  same  rule. 
Sigerson  v.  Matthews^  20  How.,  500 ;  Yeager  v.  Farwell,  13 
Wall.,  12.  See  also  Breed  v.  HUlhouae,  7  Conn.,  528;  Eojh 
kins  V.  Liswell^  12  Mass.,  62 ;  Lundie  v.  Bobertson^  7  East, 
231. 

2.  It  was  not  necessary  that  the  defendant  should  have 
known,  when  he  made  the  promise,  that  no  demand  had  been 
made  lipon  the  makers  when  the  note  fell  due.  The  case  of 
Low  V.  Sowardj  11  Cush.,  268,  cited  in  the  defendant's  brief, 
has  no  foundation  in  sound  legal  i-eason  nor  in  good  sense. 
The  defendant  knew,  when  he  made  his  promise,  that  the  note 
had  not  been  paid,  and  that  no  notice  of  demand  and  non- 
payment had  been  given  him.  Whether  demand  had  been 
made  upon  the  makers  or  not  was  wholly  immaterial  to  the 
defendant.    He  knew. that  he  was  discharged  by  want  of 
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notice  of  non-payment,  and  the  fact  -whether  a  frnitless 
demand  had  or  not  been  made  upon  the  makers  could  in  no 
possible  way  affect  him.  The  only  logical,  sensible  and  just 
rule  is  stated  with  admirable  terseness  in  2  Daniel  on  Neg. 
Instruments,  §  1150,  ^^that  a  distinct  promise  to  pay,  made 
after  maturity,  is  conclusive  evidence  that  there  was  due 
demand  and  notice,  which  the  promisor  is  estopped  to  rebut." 
The  fact  that  the  decisions  in  the  different  states  of  this 
country  are  so  variant  from  each  other  that  it  is  impossible  to 
find  any  principle  upon  which  they  are  agreed,  furnishes  an 
excellent  reason  why  our  court  should  adhere  to  our  rule. 

8.  The  court  finds  that  the  defendant  had  no  reason  to 
believe  that  any  demand  had  been  made  of  the  makers,  and 
tiiat  he  did  not  care  to  know.  The  promise  of  payment, 
made  upon  this  state  of  facts,  was  as  much  a  waiver  of  the 
demand  as  though  he  had  positive  knowledge  of  the  fact  that 
no  demand  was  made. 

4.  The  evidence  offered  to  show  that  the  defendant  had 
received,  at  the  time  of  endorsing,  security  for  his  endorse- 
ment, was  admissible.  By  receiving  security  to  meet  the 
endorsement  he  waived  both  demand  and  notice  of  non-pay- 
ment. Prentiss  v.  Danielson^  5  Conn.,  180;  Bond  v.  Farnr 
ham^  6  Mass.,  170;  Tower  y.  Durell,  9  id.,  832;  Cometfr. 
Da  Costa,  1  Esp.,  802;  Barton  v.  Baker ,  1  Serg.  &  R.,  334. 
The  distinction  between  the  case  at  bar  and  the  case  of  Hol- 
land V.  Ihimerj  10  Conn.,  316,  is,  that  in  tliat  case  the 
security  was  taken  after  the  endorsement,  while  in  this  case 
it  was  taken  at  the  time  of  making  the  endorsement. 

ff.  S.  Saitford  and  TV.  B.  Shelton,  for  the  defendant. 

Two  distinct  steps  are  necessary  to  fix  the  endorser  of 
negotiable  paper — demand  on  the  maker  at  maturity,  and 
notice  of  dishonor  to  the  endorser  in  due  season.  These  two 
steps  are  independent  and  equally  indispensable.  Neither 
can  be  omitted,  though  either  or  both  may  be  waived  in  a 
proper  manner.  2  Greenl.  Ev.,  (18th  ed.,)  §  190.  In 
Sackus  T.  Shepherdy  11  Wend.,  629,  Judge  Nelson  declares 
that  a  waiver  of  notice  will  not  amount  to  a  waiver  of 
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demand.  The  converse  follows  of  course,  that  a  waiver  of 
demand  will  not  amount  to  a  waiver  of  such  notice.  This 
record  discloses  no  notice  of  dishonor — no  waiver  of  such 
notice.  It  will  not  do  for  the  plaintiff  to  saj  that  the  demand 
on  the  defendant,  allied  with  his  promise  to  pay  the  note, 
constitutes  a  waiver.  All  authorities  agree  tliat  tliere  can  be,  i 
by  law,  no  valid  waiver  by  a  promise  to  pay,  unless  the 
endorser  when  he  makes  the  promise  has  full  knowledge  of 
the  omission  which  his  waiver  is  claimed  to  cure.  But  no 
such  knowledge  is  shown  in  this  finding.  It  is  not  sufficient 
for  the  plaintiff  to  reply  that  the  defendant  must  be  presumed 
to  have  known  that  no  notice  of  dishonor  was  given  him. 
For  this  notice  need  not  be  personal.  It  may  be  left  at  the 
domicile  or  at  the  place  of  business  of  tlie  endorser  where 
the  parties  to  the  paper  all  reside  in  the  same  city,  as  they 
did  in  this  case,  and  be  sufficient,  though  it  never  came  to  the 
knowledge  of  the  endorser,  as  it  easily  might  not.  The 
plaintiff  has  been  grossly  negligent.  When  the  four  months 
expired,  and  the  note  matured,  when  it  was  his  duty,  if  he 
wished  to  preserve  his  security,  to  make .  demand  of  the 
makers  and  on  dishonor  to  give  notice  in  due  season  to  the 
defendant,  he  disregarded  his  obligations  wlioUy.  The 
makers  then  were  solvent.  He  miglit  have  got  his  money  of 
them.  Or  after  dishonor  of  the  note,  and  after  the  defendant 
had  been  duly  fixed,  and  had  paid  the  note,  the  defendant 
could  then  have  sued  the  makers  and  obtained  payment.  But 
the  plaintiff  suffered  the  note  to  sleep  until  after  the  bank- 
ruptcy of  the  makers.  Then  only  when  it  was  too  late  for 
the  defendant  to  seek  indemnity  did  he  make  demand  of  him 
and  obtain  from  him  a  bare  and  naked  promise  to  pay.  But 
the  plaintiff  grounds  his  case  on  the  promise  as  constituting 
a  waiver  of  demand  and  notice  alike.  We  have  already 
pointed  out  the  reasons  why  the  promise  is  not  a  waiver  of 
the  notice  of  dishonor.  We  now  go  further,  and  contend 
that  it  does  not,  within  the  settled  rules  of  law,  amount  to  a 
waiver  of  demand  on  the  makers.  It  lacks  the  vital  element 
of  ftUl  knowledge  of  that  omission.  A  waiver  must  rest  in 
all  cases  on  the  ground  of  knowledge  as  its  sole  foundation. 
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One  can  waive  nothing  of  which  he  is  ignorant  in  fact.  Bj 
no  proof  or  presumption  was  knowledge  laid  at  the  door  of 
the  defendant,  of  the  fact  that  no  demand  had  heen  made  of 
the  makers  of  this  note  at  its  maturity,  and  that  they  had 
dishonored  it.  His  belief,  his  wish,  and  his  opinion,  were  all 
alike  immaterial.  The  sole  point  on  which  the  whole  pivots 
is  the  knowledge  in  fact  of  the  defendant  when  he  promised 
to  pay.  All  the  rest  is  evidential  and  inferential.  •  The  court 
finds  no  knowledge  and  imputes  none.  The  foundation  of 
the  waiver  therefore  utterly  fails.  And  so  are  all  the 
authorities,  ancient  and  modern.  Story  on  Bills,  §  820;  1 
Parsons  Notes  &  Bills,  601;  2  Starkie  Ev.,  273;  2  Greenl. 
Ev.,  §  190;  ffoxie  v.  Home  Ins.  Co.j  32  Conn.,  21;  Creamer 
V.  Perrt/,  17  Pick.,  332;  Low  v.  Howard,  10  Cush.,  159; 
S,  C.J  11  id.,  268;  Kelley  v.  Brovm,  5  Gray,  108;  Farrington 
V.  Brown,  7  N.  Hamp.,  271;  Edwards  v.  Tandy,  36  id.,  640; 
Grain  y.  Colwell,  8  Johns.,  384;  Trimble  y.  Thome,  16  id., 
162;  Sice  v.  Cunningham,  1  Cow.,  397;  Jones  y.' Savage,  6 
Wend.,  668;  Backus  v.  Shipherd,  11  id.,  629;  Hunt  v.  Wad- 
high,  26  Maine,  271;  Thornton  v.  Wynn,  12  Wheat.,  183. 
The  proof  of  security  was  clearly  inadmissible  within  the 
case  of  Holland  v.  Turner,  10  Conn.,  308.  Whatever  inno- 
vation may  have  been  made  upon  the  rule  recognized  and 
confirmed  in  that  case,  it  has  never  been  departed  from  in 
Connecticut.  Being  a  Connecticut  decision,  directly  in  point, 
it  would  seem  to  give  law  to  this  case.  1  Parsons  Notes  & 
Bills,  571,  572,  674;  Prentiss  v.  Banielson,  6  Conn.,  176; 
Seacord  v.  Miller,  8  Kern.,  66. 

Carpenter,  J.  ^  This  is  a  suit  by  the  indorsee  against  the 
indorser  of  a  promissory  note.  The  note  was  payable  on 
demand  to  the  order  of  the  defendant  with  interest  payable 
semi-annually.  The  defendant  at  the  time  of  or  before 
indorsing  the  note  took  security  of  the  makers,  which  he  now 
holds.  Payment  of  the  note  was  not  demanded  of  the 
makers  at  the  expiration  of  four  months,  and  no  notice  of 
non-payment  was  ever  given  to  the  defendant.  The  makers 
subsequently  became  insolvent.     When  demand  was  made  of 
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the  defendant,  he,  not  knowing  that  payment  had  not  been 
demanded  of  the  makers,  promised  to  pay  the  note.  He  also 
presented  a  claim  against  the  bankrupt  estate  of  the  makers 
for  the  amount  of  the  note. 

The  defence  is,  tliat  the  holder  lost  his  claim  against  the 
indorser  by  neglecting  to  make  demand  of  the  makers  at  the 
expiration  of  four  months,  the  time  when  demand  notes  fall 
due  by  the  terms  of  the  statute.  The  plaintiff  claims  that 
under  the  circumstances  of  the  case  no  such  demand  was 
necessary. 

Demand  of  the  maker  at  maturity,  and  notice  of  non-pay- 
ment to  the  indorser,  are  essential  to  the  liability  of  the  latter 
in  cases  of  notes  payable  on  demand,  as  well  as  in  cases  of 
notes  payable  on  time.  By  our  statute  the  time  for  making 
such  demand  is  at  the  end  of  four  months.  After  the  expira- 
tion of  four  months,  therefore,  the  liability  of  the  defendant 
ceased,  unless  there  was  a  waiver  of  demand  and  notice. 

The  note  in  terms  was  made  payable  "with  interest  semi- 
annually." That  is  an  unmistakable  indication  that  all  par- 
ties contemplated  and  intended  a  loan  for  at  least  the  period 
of  six  months,  and  that  the  note  sliould  continue  for  that 
length  of  time  as  security  therefor.  The  defendant  therefore 
could  not  have  expected  or  intended  that  the  note  should  be 
paid  at  the  end  of  four  months ;  and  if  not  to  be  paid,  then 
a  demand  of  payment  must  have  been  an  idle  ceremony, 
which  the  law  does  not  require.  Indeed,  if  a  demand  had 
been  made  and  payment  enforced  it  would  have  defeated  iho 
manifest  intention  of  the  parties.  By  endorsing  the  note  and 
delivering  it  to  the  plaintiff  the  defendant  virtually  agreed 
that  demand  need  not  be  made  at  the  time  fixed  by  statute. 
Such  an  agreement  is  presumptively  a  waiver;  and  in  the 
absence  of  any  evidence  to  the  contrary  may  reasonably  be 
regarded  as  such.  Not  only  is  there  no  evidence  to  the  con- 
trary, but  the  facts  appearing  in  the  case  strongly  fortify  this 
presumption. 

The  circumstance  that  the  indorser  took  security  is  evi- 
dence to  prove  an  intention  to  waive  demand  and  notice. 
It  is  true  this  court  held  in  Holland  v.  Twmer^  10  Conn.,  808, 
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that  the  taking  of  security  by  the  mdorser  did  not  dispense 
with  demand  and  notice.  It  is  a  little  remarkable  however 
that  neither  the  court  nor  the  counsel  who  argued  that  case 
refer  to  the  case  of  Prentiss  v.  Danielson^  5  Conn.,  175,  in 
which  the  court,  by  Hosmer,  C.  J.,  expressly  says  that  "if  an 
indorser  receives  security  to  meet  a  particular  indorsement, 
he  waives  a  demand  and  notice  in  respect  of  that  indorse- 
ment." In  that  case  the  maker  had  assigned  all  his  property 
to  the  indorser,  which  distinguishes  it  from  the  case  of  Hol- 
land V.  Turner.  We  think  therefore  that  the  law  is  as  enun- 
ciated in  the  later  case.  But  while  security  is  not  in  itself  a 
waiver,  it  may  nevertheless  be  evidence  of  a  waiver,  and  may 
be  considered  as  a  circumstance  to  be  weighed  in  connection 
with  other  circumstances,  from  all  of  which  an  intention  to 
waive  may  be  inferred.  In  Holland  v.  Tamer  the  security 
was  taken  after  the  indorsement,  and  the  court  held  that  the 
subsequent  security  did  not  change  the  character  of  the 
undertaking  and  convert  a  conditional  contract  into  an  abso- 
lute one.  The  court  significantly  asks,  "  Is  there  any  reason 
why  his. subsequently  having  taken  a  security  should  deprive 
him  of  a  right  to  which  he  was  entitled  when  the  indorsement 
was  made?"  In  this  case  the  security  was  previously  taken 
and  was  an  existing  fact  when  the  indorsement  was  made. 
Now  such  security  will  not  ordinarily  change  or  qualify  the 
legal  contract  of  indorsement;  but  the  fact  that  he  has 
security  shows  that  he  had  no  occasion  to  insist  upon  demand 
and  notice  in  order  that  he  might  secure  himself  upon  the 
maturity  of  the  note.  It  therefore  supports  the  presumption 
of  a  waiver  arising  from  the  terms  of  the  note. 

One  forcible  reason  suggested  in  Holland  v.  Turner  is,  that 
from  the  fact  that  no  notice  was  given,  the  indorser  would 
have  a  right  to  presume  that  the  note  was  paid  by  Uie  maker, 
and  might  thus  be  induced  to  part  with  his  security.  But 
that  reason  is  without  force  in  the  present  case,  for  it  appears 
that  he  still  retains  the  security.  Moreover,  assuming  that 
he  intended  what  the  note  fairly  imports,  that  it  should  run 
six  months  or  more,  he  could  not  have  presumed  from  the 
absence  of  notice  at  the  end  of  four  months  that  his  liability 
was  discharged. 
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In  view  of  the  fact  tliat  lie  had  such  security  when  he 
indorsed  the  note  and  now  retains  it,  we  are  unable  to  see 
that  the  demand  contended  for  would  have  been  of  any  real 
advantage  to  him.  K  so,  there  was  no  inducement  for  him 
to  insist  upon  it,  and  a  waiver  will  be  more  readily  presumed. 

In  June,  1872,  more  than  a  year  after  tlie  note  was  given, 
the  defendant  promised  the  plaintiff  that  he  would  pay  it. 
Had  the  defendant  then  known  that  no  demand  was  made 
such  promise  would  have  been  a  waiver  of  the  plaintiff's 
laches  and  the  promise  would  have  been  binding.  The 
defendant  did  know  that  no  notice  was  given,  and  that  the 
note  was  not  paid ;  but  it  is  expressly  found  that  he  did  not 
know  that  no  demand  was  made.  Upon  these  facts  the  law 
is  so,  if  nothing  else  appears,  that  the  promise  to  pay  was  not 
a  waiver.  But  it  is  further  found  that  "  he  had  no  reason  to 
believe  that  any  demand  had  been  made  of  the  makers,  and 
he  did  not  care  to  know  whether  any  demand  had  or  had  not 
been  made,  for  the  reason  that  in  his  view  it  was  immaterial 
as  to  his  liability  to  pay  the  note  whether  any  demand  had 
been  made  of  the  makers  by  the  plaintiff." 

Thus  it  would  seem  that  a  demand  was  a  matter  of  entire 
indifference  to  him.  The  subject  seems  to  have  been  in  his 
mind,  but  he  regaixled  it  of  so  little  importance  that  he  did 
not  care  to  inquire  whether  there  had  been  a  demand,  and 
promised  payment  without  reference  to  the  subject  at  all. 

This  indifference  is  nearly  equivalent  to  knowledge.  It  is 
perhaps  a  fair  inference  from  these  facts  that  the  promise 
would  have  been  made  as  it  was,  even  if  he  had  known  that 
no  demand  was  made.  If  there  was  negligence  he  seemed 
willing  to  waive  it  and  pay  the  demand.  Now  if  there  is  any 
difficulty  in  regarding  that  as  a  present  waiver,  we  think  we 
may  witii  propriety  regard  it  as  strong  evidence  of  a  previous 
waiver. 

He  did  not  care  to  know  whether  a  demand  had  been  made 
— ^in  his  view  it  was  immaterial.  Why?  Because  he  was 
fully  secured,  because  a  demand  would  have  been  contrary  to 
the  intention  of  the  parties,  and  because  he  had  agreed  that 
no  demand  need  be  made. 
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Thus  it  will  be  seen  that  every  act  of  this  defendant  from 
the  first  down  to  the  time  when  he  interposed  this  defense, 
indicates  an  intention  to  waive  a  demand.  The  theory  of  a 
waiver  is  entirely  consistent  with  justice-  and  the  equities  of 
the  case,  and  gives  effect  to  the  manifest  intention  of  the 
parties,  and  we  cannot  see  that  it  violates  any  legal  principle. 

We  advise  judgment  for  the  plaintiff. 

lu  this  opinion  the  other  judges  concurred. 
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SUPREME  COURT  OF  ERRORS. 

NEW  HAVEN  COUNTY. 

DECEMBER  TERM,  1877. 

Present, 
Pare,  G.  J.,  Carpenter,  Pardee,  Loomis  and  Granger,  Js. 


State  v$.  John  H.  Shields. 

Where  the  defendant  conspired  with  several  others  to  commit  a  rape,  and  ihej 
together  seized  the  woman  and  carried  her  into  an  allej,  and  the  defendant, 
after  sexual  intercourse  with  her,  fled,  it  was  held  that  the  acts  and  declara- 
tions of  the  others  after  he  left  were  admissible  against  him. 

The  conrt  chai^ged  the  jaiy  in  the  case  that  there  was  no  rule  of  law  that  there 
could  be  no  rape  unless  the  woman  manifested  the  utmost  reluctance  and 
made  the  utmost  resistance ;  but  that  the  jury  must  be  satisfied  that  there  jras 
no  consent  dnring  any  part  of  the  act,  and  that  the  degree  of  resistance  was 
an  essential  matter  for  them  to  consider  in  determining  whether  there  was  an 
honest  and  real  want  of  consent.  Held,  upon  motion  of  the  defendant  for  a 
new  trial,  to  be  no  error. 

The  court  also  charged  that  if  the  woman  was  intoxicated  at  the  time,  or  so  far 
under  the  influence  of  liquor  that  her  faculties  for  observation  and  understand- 
ing were  impaired,  then  her  evidence  alone  and  unsupported  would  not  be 
snfiicient  for  a  conviction,  but  that  if  her  testimony  was  so  far  corroborated  by 
other  circumstances  in  the  case  as  to  carry  conviction  to  their  minds  beyond  a 
reasonable  doubt,  and  to  the  extent  that  the  evidence  of  one  full  credible  wit> 
ness  would  do,  it  would  be  sufficient.     Held  to  be  no  error. 

And  held  that  evidence  that  the  woman  had  during  the  year  preceding  been 
several  times  intoxicated,  was  not  admissible. 

The  court  also  charged  that  a  common  prastitnte  was  a  competent  and  might  be 
a  reliable  witness ;  and  that  it  was  for  the  jury  to  judge,  taking  the  habits 
of  the  woman  and  all  the  circumstances  into  consideration,  whether  she  was 
a  credible  witness.    Held  to  be  no  error. 

The  court  also  charged  the  jury,  with  regard  to  the  effect  of  evidence  of  good 
character,  that  if  the  jury  were  satisfied  beyond  reasonable  doubt  of  the  guilt 
of  the  accused  the  question  of  character  was  of  little  consequence,  but  if  upon 
all  the  evidence  offered  there  existed  a  reasonable  doubt  it  became  one  of 
great  importance,  because  it  tended  not  only  to  rebut  the  presumption  of  gnUt 
growing  out  of  the  facts  proved,  but  to  strongly  fortify  the  presumption  ol 
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innocence  which  belongs  to  every  person  until  proved  guilty.  Held  that, 
while  evidence  of  good  character  was  to  be  considered  by  the  jury  in  coming 
to  any  conclusion  upon  the  case,  yet  the  charge  was  not  open  to  exception  as 
conveying  a  different  idea.  It  was  to  be  understood  as  explaining  merely  the 
degree  of  weight  to  be  given  to  the  evidence  of  good  character  in  its  relation 
to  the  other  evidence  in  the  case. 
While  to  constitute  rape  an  actual  penetration  of  the  body  of  the  woman  is 
necessary,  yet  the  least  penetration  is  sufficient. 

Indictment  for  rape ;  brought  to  the  Superior  Court  in  New 
Haven  County,  and  tried  to  the  jury,  on  the  plea  of  not 
guilty,  before  Savford^  J. 

Upon  the  trial  Ellen  Warner,  the  complainant,  testified 
that  about  eleven  o'clock  in  the  evening  on  which  the  offence 
was  committed  she  went  to  the  York  House  on  Bridge  street, 
in  New  Haven,  kept  by  John  Crawford,  for  the  purpose  of 
seeing  his  wife  and  her  mother,  that  she  staid  there  about  an 
hour  in  a  room  adjoining  the  bar  room,  that  the  defendant 
and  several  others  were  there,  who  left  just  before  she  did, 
that  she  then  started  to  go  home,  and  immediately  upon  going 
into  the  street  was  seized  by  the  defendant  and  several  others, 
carried  into  an  alley  near  by,  and  ravished  by  the  defendant 
and  by  several  of  the  others;  that  the  defendant  was  tlie  first 
to  have  connection  with  her,  and  that  when  he  had  done  he 
ran  away  and  she  saw  him  no  more.  She  was  then  asked 
what  occurred  after  the  defendant  left.  To  this  question  the 
defendant  objected,  but  the  court  admitted  it  upon  the  claim 
by  the  state  that  the  evidence  was'  to  a  part  of  one  transac- 
tion, the  ravishment  having  been  planned  by  several  of  whom 
the  defendant  was  one,  and  because  circumstances  occurred 
after  the  defendant  left  which  tended  to  identify  him  as  one 
of  the  guilty  parties;  and  thereupon  she  testified  to  the  cir- 
cumstances attending  the  ravishment  by  the  other  parties, 
and  all  that  occurred,  so  far  as  she  could  recollect,  until  she 
was  found  in  a  nearly  senseless  condition  and  taken  to  the 
police  station.  ; 

The  complainant  testified  that  she  was  a  married  woman, 
having  been  married  in  October,  1874,  since  which  time  she 
had  lived  and  was  still  living  with  her  husband. 

It  was  proved  by  the  defendant,  and  not  denied  by  the  state, 
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that  prior  to  the  time  of  her  marriage  in  1874,  the  complain- 
ant had  visited  and  lived  at  various  houses  of  ill-fame,  but 
there  was  no  evidence  showing  that  she  had  done  so  since  her 
marriage. 

The  defendant  introduced  a  witness  to  show  that  the 
complainant  was  on  one  occasion  during  the  past  year  at  the 
house  of  the  witness  intoxicated,  and  claimed  to  show  by 
other  witnesses  other  instances,  during  the  past  year  and  pre- 
viously, of  her  intoxication,  all  of  which  was  on  objection  by 
the  State's  Attorney  excluded  by  the  court,  the  defendant 
excepting. 

The  state  offered  as  a  witness  Dr.  Whittemore,  who  testified 
that  he  examined  the  witness  the  morning  after  the  assault 
upon  her  and  found  her  genital  organs  bruised,  bloody, 
swollen,  sensitive  to  the  touch,  and  that  she  complained  of  a 
scalding  sensation  in  the  passage  of  urine.  He  was  tlien 
asked^ — '^  Prom  your  examination  did  you  form  an  opinion  as 
to  how  the  injuries  to  her  genital  organs  were  produced.?"  -  To 
this  question  the  defendant  objected,  but  the  court  admitted 
it,  and  the  witness  replied  that  he  was  of  opinion  "that  tliej 
were  produced  by  a  forcible  attempt  at  intercourse ;"  to  which 
question  and  answer  the  defendant  excepted.  The  same 
witness  was  also  asked,  against  the  objection  of  the  defend- 
ant, "  Did  you  from  your  examination  form  an  opinion  as  to 
whether  there  had  been  penetration  ?"  And  answered :  "  My 
opinion  was  that  penetration  had  taken  place  as  far  as  the 
internal  organs  of  generation,  whether  further  or  not  I  cannot 
from  my  examination  say;"  to  which  question  and  answer 
the  defendant  excepted. 

The  state  called  as  a  witness  one  Flaherty,  who  testified 
that  after  the  affair  was  over  he  went  up  to  the  next  corner, 
*  about  two  hundred  and  fifty  feet  from  the  place  where  the 
offence  was  committed,  and  found  the  defendant  and  one 
Frawley  sitting  on  some  steps  in  front  of  a  store ;  that  he 
spoke  to  them  and  said, "  Those  fellows  ought  to  be  arrested;" 

to  which  the  defendant  replied:  "No,  G-d  d n  her,  it 

serves  her  right;  it  will  learn  her  better  than  to  be  caught  in 
such  a  crowd  again."  To  this  evidence  the  defendant 
objected,  but  the  court  admitted  it. 
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The  defendant  requested  the  court  to  charge  the  jilry 
"  that  to  constitute  rape  actual  penetration  of  the  body  of  the 
woman  by  the  insertion  into  her  of  the  private  parts  of  the 
accused  is  absolutely  necessary."  The  court  charged  as 
requested,  but  added,  "  but  the  least  penetration  is  sufficient ;" 
to  which  the  defendant  excepted. 

The  defendant  also  requested  the  court  to  charge  the  jury 
"that  there  is  no  rape  unless  the  woman  manifested  the 
utmost  reluctance  and  made  the  utmost  resistance."  Tlie 
court  in  reference  to  this  request  charged  as  follows:  "If  by 
this  is  meant  that  you  must  be  satisfied  that  the  woman, 
according  to  your  measure  of  her  strength,  used  all  the 
physical  force  in  opposition  of  which  she  was  capable,  it  is 
not  the  law,  for  there  is  no  such  rule  of  law.  You  must  be 
satisfied  that  there  was  no  consent  during  any  part  of  the 
act,  and  the  degree  of  resistance  is  an  essential  matter  for 
you  to  consider  in  determining  whether  the  alleged  want  of 
ttonsent  was  honest  and  real;"  to  all  which  tlie  defendant 
excepted. 

The  defendant  also  requested  the  court  to  charge  the  jury 
"that  if  this  woman,  the  only  person  who  says  the  accused 
was  the  guilty  party,  was  intoxicated  at  the  time,  or  was  so 
far  under  the  influence  of  liquor  that  her  faculties  for  obser- 
vation and  understanding  were  impaired,  then  her  evidence 
is  not  that  of  a  full  and  competent  witness,  and  a  verdict 
of  guilty  should  not  be  rendered  on  her  testimony."  The 
court  charged  the  jury  as  requested,  but  inserted  before  the 
words  "is  not"  and  after  the  word  "evidence"  the  words 
"alone  and  unsupported,"  added  at  the  end  of  the  request  the 
word  "alone,"  and  then  proceeded  as  follows : — "  But  if  on 
tlie  other  hand,  notwithstanding  these  conditions,  her  testi- 
mony is  so  far  corroborated  by  other  circumstances  in  the 
case  as  to  carry  conviction  to  your  minds  beyond  reasonable 
doubt,  and  to  the  extent  that  the  evidence  of  one  full,  credible 
witness  would  do,  and  is  so  equivalent  to  it,  that  is  sufficient." 
To  all  which  the  deftodant  excepted. 

The  defendant  requested  the.court  to  charge  the  jury  "that 
if  they  should  find  that  the  woman  was  a  common  prostitute, 
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and  of  low,  depraved  and  lewd  habits,  her  evidence  is  not 
that  of  a  full,  competent  and  wholly  reliable  witness  in  a  case 
like  this."  The  court  charged  the  jury  in  reference  to  this 
request  as  follows:  "I  cannot  say  this  as  a  matter  of  law. 
A  prostitute  is  a  competent  witness.  She  may  be  a  credible 
witness,  she  may  not  be  a  credible  witness.  A  witness  may 
be  of  low,  depraved  and  lewd  habits  and  still  be  competent 
and  credible.  She  may  be  competent  and  yet  incredible.  It 
is  for  the  jury  to  judge,  taking  her  habits  and  all  the  circum- 
stances into  consideration,  whether  such  a  witness  is  a 
credible  or  incredible  witness."  To  all  which  the  defendant 
excepted. 

The  court  also  charged  the  jury  as  follows :  "  Evidence  has 
been  offered  to  establish  for  the  accused  a  good  character. 
If  the  jury  are  satisfied,  beyond  all  reasonable  doubt,  of  the 
guilt  of  the  party  accused,  the  question  of  character  is  of  little 
consequence ;  but  if  upon  all  the  evidence  there  exists  such 
reasonable  doubt,  the  question  of  character  becomes  of  great 
importance;  because,  if  such  good  character  be  established, 
it  tends  not  only  to  rebut  the  presumption  of  guilt  growing 
out  of  the  circumstances  proved  against  him,  but  also  strongly 
to  fortify  that  presumption  of  innocence  which  rightfully 
belongs  to  every  one  accused  of  crime  until  proved  guilty." 
To  this  charge  the  defendant  excepted. 

The  jury  having  returned  a  verdict  of  guilty,  the  defendant 
moved  for  a  new  trial  for  error  in  the  rulings  and  charge  of 
the  court. 

TT.  C.  Robinson,  in  support  of  the  motion. 

1.  The  court  erred  in  admitting  evidence  as  to  the  injuries 
perpetrated  on  the  complainant  by  third  persons  after  the 
defendant  had  gone  away.  This  was  certainly  res  inter  alios. 
Anything  done  by  the  others  which  indicated  Shields  as  the 
first  ravisher  might  be  shown ;  but  a  second  forcible  act  of 
intercourse  could  not  indicate  the  committer  of  the  first. 
Rape  is  not  a  joint  crime.  The  ravisher  cannot  be  held 
responsible,  in  any  degree,  for  subsequent  rapes  taking  place 
in  his  absence.    If  any  such  relation  as  co-conspirator,  or 
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principal  in  the  second  degree,  or  accessory,  can  exist  in  tliis 
case,  it  cannot  be  proved,  in  this  waj,  in  an  indictment  for 
one  act  of  rape.  There  should  be  other  counts  covering  that 
ground. 

2.  The  court  erred  in  excluding  the  evidence  offered  to 
show  that  the  complainant  was  often  intoxicated.  Christian 
V.  The  Commonwealth^  23  Gratt.,  954;  Brennan  v.  The  Peo- 
ple, 14  N.  York  Supreme  Ct,  171;  Woods  v.  The  People,  65 
N.  York,  515. 

3.  The  court  erred  in  charing  that  in  rape  the  least  pen- 
etration is  suflScient.     Rex  v.  Gammon,  5  Car.  &  P.,  321. 

4.  The  court  erred  in  charging  that  resistance  on  the  part 
of  the  complainant  was  not  necessary,  and  that  the  presence 
or  absence  of  resistance  was  material  only  upon  the  question 
of  consent.  This  ignores  one  essential  feature  of  the  crime 
of  rape.  There  must  both  be  force,  actual  or  constructive, 
on  the  part  of  the  ravisher,  and  want  of  consent  on  the  part 
of  the  woman.  Otherwise  a  mere  refusal  on  her  part  without 
resistance  would  be  suflScient.  2  Swift  Dig.  (Rev.  ed.,)  322 ; 
Charles  v.  The  State,  6  Eng.,  389;  Pleasant  v.  The  State,  8 
id.,  860;  Regina  v.  Sweenie,  8  Cox  C.  C,  223;  MeginaY. 
Mayers,  1  Green  C.  R.,  318,  note;  People  v.  Brown,  47  Cal., 
447;  State  v.  Burgdorf,  53  Misso.,  65;  Christian  v.  The 
Commonwealth,  23  Gratt.,  954;  Strang  v.  The  People,  24 
Mich.,  1 ;  CatoY.  The  State,  9  Fla.,  168;  People  v.  Dohring, 
59  N.  York,  381. 

5.  The  court  erred  in  refusing  to  charge  the  jury  that  if 
the  complainant  were  so  intoxicated  that  her  faculties  were 
impaired  when  the  rape  was  committed,  a  verdict  of  guilty 
should  not  be  rendered  against  the  accused  on  her  evidence 
alone.  The  accused  had  a  right  to  this  charge.  The  com- 
plainant was  the  only  witness  who  testified  to  the  identity  of 
the  accused.  If  she  was  so  drunk  at  the  time  that  her  facul- 
ties of  observation  were  infipaired,  she  was  not  a  full  and 
competent  witness,  and  her  evidence  was  not  sufficient  to 
justify  a  conviction.  The  charge  of  the  court  was  that  a  wit- 
ness, otherwise  unreliable,  may  be  so  corroborated  as  to  make 
her  evidence  credible.  This  was  not  responsive  to  the  request. 
It  turned  the  mind  of  the  jury  away  from  the  true  question. 
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6.  The  court  erred  in  refusing  to  cliarge  the  jury  that  in 
a  case  of  Tape  the  evidence  of  the  complainant,  if  she  be  a 
common  prostitute,  and  of  low,  depraved  and  lewd  habits,  is 
not  that  of  a  full,  competent,  and  wholly  reliable  witness. 
The  accused  had  a  right  to  this  charge.  The  most  pious  and 
virtuous  woman  could  not  be  more  than  a  full,  competent, 
and  wholly  reliable  witness.  If  a  prostitute  is  equally  so,  for 
what,  purpose  is  evidence  of  her  unchastity  admissible  ?  Is 
an  impeached  or  infamous  witness  full,  competent  and  wholly 
reliable?  But  here  again  the  court  turned  the  attention  of 
the  jury  from  this  question  by  charging  tliat  her  testimony, 
properly  corroborated,  might  be  credible. 

7.  The  court  erred  in  charging  the  jury  that  good  charac- 
ter, instead  of  being  a  fact  to  be  considered  by  them  in  deter- 
mining whether  there  was  reasonable  doubt,  was  a  fact  of 
importance  only  where  the  existence  of  reasonable  doubt  was 
already  determined.  This  is  erroneous.  If  it  were  correct^ 
character  would  never  be  important.  For  where  there  is  no 
reasonable  doubt  of  guilt  the  jury  must  convict.  Where  theni 
is  such  doubt  they  must  acquit.  The  true  rule  is  that  th« 
jury  must  consider  character  as  an  element  entering  into  their 
decision  of  the  question  whether  reasonable  doubt  exists, 
Begina  v.  Bmoton,  10  Cox  C.  C,  25;  Felix  v.  The  StaUy  18 
Ala.,  725;  Fields  v.  The  State,  47  id.,  603,  605;  State  v. 
McMurphy,  52  Misso.,  251,  253;  Harringtony.  The  State,  19 
Ohio  S.  R.,  269;  Stewart  v.  The  State,  22  id.,  478;  State  v. 
Ashej  44  Cal.,  288.  The  rule  as  stated  by  the  court  is  not 
only  erroneous  but  inconsistent  with  itself,  the  latter  portion 
contradicting  the  former  and  confusing  the  jury,  when  it 
should  have  been  clearly  and  simply  as  above  laid  down. 

0.  H,  Piatt,  State's  Attorney,  contra. 

Park,  C.  J.  We  find  no  error  in  this  case  which  entitles 
the  defendant  to  a  new  trial. 

It  appears  in  the  motion  that  all  the  rulings  of  the  court  in 
the  admission  and  rejection  of  evidence,  and  in  the  charge  to 
the  jury,  are  made  the  subjects  of  complaint.    It  would  be  a 
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waste  of  time  to  remark  upon  tbem  all,  as  most  of  them  are 
manifestly  correct. 

The  defendant  was  on  trial  for  a  crime,  which  the  state 
claimed  to  have  proved  was  committed  in  fulfillment  of  a 
common  purpose  and  design  entered  into  between  the  defend- 
ant and  several  other  persons  who  were  present  aiding  and 
abetting  him  in  the  commission  of  it.  Tlie  defendant  ran 
away  before  the  entire  undertaking  was  accomplished.  The 
state  offered  to  prove  what  was  done  after  the  defendant  had 
left,  not  for  the  purpose  of  showing  that  other  crimes  were 
committed  by  the  otlier  conspirators,  but  to  prove  that  the 
defendant  committed  the  particular  crime  laid  to  his  charge. 
The  court  received  the  evidence,  and  we  think  committed  no 
error  by  so  doing.  Suppose  three  or  more  persons  should 
enter  into  a  conspiracy  to  burn  a  building.  It  is  arranged 
among  them  that  A  shall  fire  the  building,  and  the  other  con- 
spirators stand  guard  in  the  meantime  to  prevent  discovery. 
They  go  to  fulfill  their  design,  and  each  performs  the  task 
assigned  him;  but  -4,  immediately  after  the  fire  is  set,  runs 
away,  contrary  to  the  expectation  of  the  others.  The  others 
remain  and  perform  various  acts  intended  to  cover  up  the 
crime.  Now  it  is  well  settled  that  evidence  of  the  entire 
transaction  covered  by  the  conspiracy,  from  its  commence- 
ment to  its  termination  by  the  departure  of  all  the  conspira- 
tors from  the  scene  of  the  crime,  is  admissible  against  A  as 
well  as  against  each  of  the  other  parties  on  their  separate 
trials  for  the  commission  of  the  crime.  The  ruling  of  the 
court  goes  no  farther  than  this,  and  is  clearly  correct. 

All  the  remaining  rulings  of  the  court  upon  questions  of 
evidence  raised  in  the  case  are  manifestly  correct,  and  we 
pass  them  without  comment. 

The  same  is  true  of  the  instructions  of  the  court  to  tlie 
jury,  with  perhaps  two  exceptions  which  we  will  notice. 

The  defendant  requested  the  court  to  charge  the  jury,  that 
to  constitute  the  crime  of  rape  it  was  necessary  that  the 
prosecutrix  should  have  manifested  the  utmost  reluctance, 
and  should  have  made  the  utmost  resistance.  The  court  did 
not  comply  with  this  request,  and  the  refusal  to  do  so  is  made 
a  ground  for  asking  a  new  trial. 
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While  it  may  be  expected  iu  such  cases  from  the  nature  of 
the  crime  that  the  utmost  reluctance  would  be  manifested, 
and  the  utmost  resistance  made  which  the  circumstances  of  a 
particular  case  would  allow,  still,  to  hold  as  matter  of  law 
that  such  manifestation  and  resistance  are  essential  to  the 
existence  of  the  crime,  so  that  the  crime  could  not  be  com- 
mitted if  they  were  wanting,  would  be  going  farther  than  any 
well-considered  case  in  criminal  law  has  hitherto  gone.  Such 
manifestation  and  resistance  may  have  been  prevented  by 
terror  caused  by  threats  of  instant  death,  or  by  the  exhibition 
of  brutal  force  which  made  resistance  utterly  useless;  and 
other  causes  may  have  prevented  such  extreme  opposition  and 
resistance  as  the  request  makes  essential.  The  importance 
of  resistance  is  simply  to  show  two  elements  in  the  crime — 
carnal  knowledge  by  force  by  one  of  the  parties,  and  non- 
consent  thereto  by  the  other.  These  are  essential  elements, 
and  the  jury  must  be  fully  satisfied  of  their  existence  in  every 
case  by  the  resistance  of  the  complainant,  if  she  had  the  use 
of  her  faculties  and  physical  powers  at  the  time,  and  was  not 
prevented  by  terror  or  the  exhibition  of  brutal  force.  So  far 
resistance  by  the  complainant  is  important  and  necessary; 
but  to  make  the  crime  hinge  on  the  uttermost  exertion  the 
woman  was  physically  capable  of  making,  would  be  a  reproach 
to  tlie  law  as  well  as  to  common  sense.  Such  a  test  it  would 
be  exceedingly  difficult,  if  not  impossible,  to  apply  in  a  given 
case.  A  complainant  may  have  exerted  herself  to  the  utter- 
most limit  of  her  strength,  and  may  have  continued  to  do  so 
till  the  crime  was  consummated,  still  a  jury,  sitting  coolly 
in  deliberation  upon  the  transaction,  could  not  possibly  deter- 
mine whether  or  not  the  limit  of  her  strength  had  been 
reached.  They  could  never  ascertain  to  any  great  degree  of 
certainty  what  effect  the  excitement  and  terror  may  have  had 
upon  her  physical  system.  Such  excitement  takes  away  the 
strength  of  one,  and  multiplies  the  strength  of  another.  The 
request  in  substance  is  as  follows :  that  inasmuch  as  non-con- 
sent is  to  be  proved  by  the  resistance  made,  therefore,  if  the 
resistance  falls  short  of  the  extremest  limit  that  could  have 
been  made,  the  deficiency  necessarily  shows  consent,  and 
should  be  so  charged  as  matter  of  law.    The  fallacy  lies  in 
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the  assumption  that  the  deficiency  in  such  cases  necessarily 
shows  consent.  If  the  failure  to  make  extreme  resistance 
was  intentional,  in  order  that  the  assailant  might  accomplish 
his  purpose,  it  would  sjiow  consent ;  but  without  such  intent 
it  shows  nothing  important  whatsoever.  The  whole  question 
is  one  of  fact,  and  tlie  court  committed  no  error  in  so  leavuig 
it  to  the  jury. 

The  remaining  question  which  we  shall  notice  arises  on  the 
following  charge  to  the  jury.  "  Evidence  has  l>een  offered  to 
establish  for  the  accused  a  good  character.  If  the  jury  are 
satisfied  beyond  all  reasonable  doubt  of  the  guilt  of  the  party 
accused,  the  question  of  character  is  of  little  consequence, 
but  if  upon  all  the  evidence  there  exists  such  reasonable 
doubt,  the  question  of  character  becomes  of  great  importance, 
because  if  such  good  character  be  established,  it  tends  not 
only  to  rebut  the  presumption  of  guilt,  growing  out  of  the 
circumstances  proved  against  him,  but  also  strongly  to  fortify 
that  presumption  of  innocence  wliich  rightfully  belongs  to 
every  one  accused  of  crime  until  proved  guilty." 

By  this  charge  the  court  merely  informed  the  jury  regard- 
ing the  weight  of  the  evidence  of  good  character,  in  different 
views  of  the  case.  The  evidence  had  been  introduced  for  the 
jury  to  consider  in  connection  with  the  other  evidence;  and 
they  were  told  that  evidence  of  good  character  was  of  little 
importance  when  opposed  by  evidence  of  so  conclusive  a 
nature  as  to  leave  no  reasonable  doubt  of  the  guilt  of  the 
accused.  They  were  to  find  the  defendant  guilty  beyond  all 
reasonable  doubt,  if  they  found  him  guilty;  but,  in  coming  to 
a  conclusion,  if  the  evidence  of  guilt  was  conclusive  of  the 
fact,  then  but  little  weight  should  be  given  to  evidence  of 
character,  although  it  should  be  considered  with  the  other 
evidence.  It  is  true,  as  the  defendant  claims,  that  evidence 
of  good  character  should  be  considered  by  the  jury  in  coming 
to  a  conclusion,  but  the  weight  of  the  evidence  would  depend 
upon  the  weight  of  the  other  evidence  in  the  case. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 
•    Vol.  xlt. — 34 
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John  Shields  v$.  The  State. 

Upon  a  petition  for  a  new  trial  for  newly  discovert  evidence,  after  a  conviction 
for  a  rape,  it  was  held — 

1.  That  the  fact  of  the  existence  of  the  newlj  discoyered  evidence  conld  not  be 
proved  by  mere  ex  parte  affidavits. 

2.  That  new  evidence  was  not  sufficient  that  merely  went  to  show  that  the 
principal  witness  had  before  the  trial  made  a  statement  inconsistent  with  that 
made  on  the  triaL 

3.  Nor  that  which  showed  that  the  witness,  (the  victim  of  the  rape,)  had  altered 
her  opinion  as  to  the  petitioner  being  the  person  who  committed  the  crime, 
where  the  change  of  opinion  originated  in  a  suggestion  by  another  and  was 
arrived  at  by  a  process  of  reasoning. 

It  is  a  general  rule  that  a  new  trial  will  not  be  granted  upon  the  mere  after-reo- 
ollection  of  a  former  witness. 

Petition  for  a  new  trial  after  a  conviction  upon  an  indict- 
ment for  rape ;  (see  the  case  next  preceding;)  brought  to  the 
Superior  Court  in  New  Haven  County,  and  reserved,  upon  a 
finding  of  the  facts,  for  the  advice  of  this  court.  The  case  is 
fully  stated  in  the  opinion. 

TT.  C.  Robinsanj  for  the  petitioner. 

0.  H.  PlaUy  State's  Attorney,  for  the  State. 

LooMis,  J.  The  petitioner,  having  been  convicted  of  the 
crime  of  rape  upon  the  person  of  one  Ellen  Warner,  brought 
his  petition  to  the  Superior  Court  for  a  new  trial  for  newly 
discovered  evidence ;  and  the  case  was  reserved  for  the  advice 
of  this  court. 

The  newly  discovered  evidence  is  all  contained  in  two  affi- 
davits annexed  to  the  petition,  which  were  taken  before  the 
petition  was  served,  without  any  notice  or  opportunity  for 
cross-examination  in  behalf  of  the  state. 

Assuming  for  the  present  for  purposes  of  discussion  that 
the  ex  parte  affidavits  are  competent  evidence,  do  they  disclose 
sufficient  ground  for  granting  a  new  trial? 

The  evidence  relied  upon  consists  of  two  items; — 1st.  That 
Mrs.  Warner,  the  victim  of  the  crime,  before  her  testimony 
was  given  in  court,  made  an  admission  to  a  Mrs.  Collins, 
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\rliich  is  claimed  to  be  inconsistent  with  her  testimony  as 
given  at  the  trial.  2d.  That  after  the  conviction  of  the  peti- 
tioner, upon  the  suggestion  of  a  fact  by  Mrs.  Collins,  Mrs. 
Warner  believes  she  made  a  mistake  in  charging  Shields  with 
the  crime. 

1.  The  admission  to  Mrs.  Collins,  according  to  her  affida- 
vit, was  as  follows : — 

"  I  know  Mrs.  Ellen  Warner  of  New  Haven ;  have  known 
her  the  past  four  or  five  years ;  took  care  of  her  the  day  after 
this  outrage.  I  asked  her  if  she  knew  these  parties,  or  any 
of  them,  and  slie  said, '  No ;  but  they  were  a  rough  crowd  of 
fifth-warders.' " 

It  seems  to  us  that  such  testimony  is  too  uncertain  to  affect 
the  case.  It  appears  that  several  persons  were  concerned  in 
the  assault  on  Mrs.  Warner,  all  of  whom  were  entire 
strangers  except  Shields.  The  case,  as  stated  in  the  petition 
and  in  the  affidavit  of  Mrs.  Warner,  proceeds  on  the  idea 
that  she  knew  him,  and  had  just  seen  him  with  this  rough 
crowd  in  the  saloon,  at  the  door  of  which  she  was  seized  by 
several  persons  when  she  was  going  out.  Now,  when  a^ked 
in  that  general  way  "if  she  knew  these  parties  or  any  of 
tliem,"  no  particulars  being  given,  may  she  not  have  referred 
to  these  sti-angers  ? 

But  however  this  may  be,  the  most  that  could  be  claimed 
for  it  is,  that  it  was  a  statement  out  of  court  somewhat  incon- 
sistent with  her  testiipo'ny  at  the  trial,  and  as  such  would  be 
one  mode  of  impeaching  the  credit  of  the  witness.  1 
Greenl.  Ev.,  §  4G2.  And  as  it  is  well  settled,  as  laid  down 
in  jParsons  v.  Piatt,  37  Conn.,  564,  and  other  cases,  that  the 
new  evidence  must  not  be  offered  to  impeach  a  witness,  why 
should  not  the  rule  exclude  such  evidence  as  this?  If  a 
direct  impeachment,  that  tends  utterly  to  destroy  the  credi- 
bility of  the  witness,  is  excluded,  it  would  be  strange  to  admit 
an  indirect  impeachment,  which,  as  in  this  case,  could  only 
affect  the  witness  in  some  slight  degree. 

Jn  Commonwealth  v.  Drew^  4  Mass.,  399,  the  defendant, 
after  he  had  been  convicted  of  the  crime  of  murder,  ascer- 
tained that  a  material  witness  for  the  government  had  declared 
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before  the  trial  that  he  would  hang  the  prisoner  by  his  testi- 
mony if  he  could,  and  for  this  newly  discovered  fact  applied 
to  the  court  for  stay  of  sentence  and  relief;  but  the  court 
held  that  it  was  insufficient  to  avail  the  prisoner  on  any  legal 
principles. 

2.  In  regard  to  the  other  item  of  new  evidence,  that  Mi-s. 
Warner  made  a  mistake  in  hor  identification  of  Shields,  we 
think  the  fact  of  a  mistake  is  not  sufficiently  shown. 

Where  a  mistake  is  made  to  appear  plainly  by  extrinsic 
facts  and  circumstances,  as  for  instance  where  persons  are 
convicted  of  theft  and  the  alleged  stolen  property  is  after- 
wards found  by  the  owner  not  to  have  left  his  own  possession ; 
or  where,  after  conviction  for  murder,  the  alleged  victim  is 
found  alive,  justice  as  well  as  public  policy  would  demand  the 
correction  of  the  mistake  and  the  speedy  relief  of  the  parties 
affected  by  it. 

But  in  the  case  at  bar  the  mistake  is  not  otherwise 
evidenced  than  by  the  altered  opinion  of  the  vntness. 

The  affidavit  of  Mrs.  Warner  is  as  follows: — "I  was  the 
complainant  in  the  above  entitled  case  and  testified  that 
Shields  was  one  of  those  who  made  the  attack  upon  me.  I 
then  believed  that  I  was  telling  the  truth.  In  a  conversation 
this  day  with  Mrs.  Hanna  Collins  I  was  reminded  of  a  cir- 
cumstance which  showed  me  that  I  was  wrong  in  saying  that 
Shields  was  one  of  them.  I  was  excited  at  the  time;  it  was 
dark,  and  I  had  seen  Shields  in  the  saloon  before  the  attack ; 
and  when  I  testified  I  felt  certain  that  he  was  one  of  those 
who  attacked  me,  but  now  I  feel  sure  he  was  not.  I  make 
this  statement  because  I  now  believe  Shields  to  be  innocent, 
and  wish  to  undo  the  wrong  which,  my  mistake  has  brought 
upon  him.  ^^^ 

"July  31st,  1877.  EUen  -f  Warner.'* 

mark 

Tlie  following  is  the  affidavit  of  Mrs.  Collins,  so  far  as  it 
relates  to  this  point: — "I  had  been  told  by  somebody  that 
when  the  crowd  were  going  out  of  the  door  after  Mrs. 
Warner,  some  one  of  them  told  Shields  to  get  out  of  the  way, 
for  Mrs.  Warner  knew  him,  and  that  he  went  away.  On  this, 
the  31st  day  of  July,  1877, 1  saw  Mrs.  Warner  and  asked  her 
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if  she  did  not  remember  that  as  she  was  going  out  of  the 
door  some  one  told  Shields  to  get  out  of  the  way,  as  she  knew 
him  ?  Mrs.  Warner  said  that  she  had  not  thought  of  it  before 
I  spoke  of  it,  but  now  she  remembered  it,  and  she  must  have 
made  a  big  mistake  in  her  testimony  at  the  time  of  the  trial 
in  saying  that  Shields  was  the  one  who  took  hold  of  her  by 
tlie  throat,  that  slie  was  very  sorry  for  having  made  such  a 
mistake  and  would  be  willing  to  do  anything  to  correct  the 
mistake.  I  told  her  then  that  she  ought  to  go  to  Judge  Rob- 
inson and  see  if  he  could  do  anything  about  it,  and  she  came 
here  with  me.     Dated  at  New  Haven,  Conn.,  July  31st,  1877. 

her 

Hanna  +  Collins." 

m&rk 

.  It  will  be  seen  from  the  above  that  Mrs.  Warner's  change 
of  opinion,  after  the  conviction  of  Shields,  originated  in  the 
suggestion  of  a  fact  by  her  friend,  and  a  process  of  reasoning 
thereon.  And  it  is  to  be  noticed  also  that  the  fact  referred 
to  had  only  a  very  remote  connection,  if  any,  with  the  ques- 
tion of  identification.  If  Shields  was  told  by  somebody  to 
get  out  of  the  way,  it  implied  that  he  was  in  the  way,  but  it 
caimot  be  implied  that  he  obeyed  the  request ;  and  without 
this  last  mentioned  fact,  (which  is  not  found,)  the  process  of 
reasoning  has  no  basis  to  rest  upon. 

Identification  from  the  nature  of  the  case  is  not  susceptible 
of  demonstration;  it  rests  mainly  on  impressions  derived 
through  the  senses,  and  does  not  ordinarily  depend  on  any 
conscious  process  of  reasoning.  As  we  remarked  in  giving 
the  opinion  in  Sydleman  v.  Beckmthj  43  Conn.,  13:  "A 
witness  well  acquainted  with  another  usually  identifies  him 
without  conscious  mental  effort  in  the  way  of  comparison  or 
inference.  In  the  absence  of  striking  peculiarities  of  form 
or  feature  the  identification  may  be,  and  often  is,  by  the  mere 
expression  of  countenance,  which  cannot  he  described.  And 
the  witness  may  be  correct  in  his  opinion,  and  yet  be  unable 
to  give  a  single  feature,  or  the  color  of  the  hair,  or  of  the 
eyes,  or  any  particulars  as  to  the  dress.  In  such  cases  the 
distinction  between  opinion  and  fact  is  so  very  nice  that  it 
might  perhaps  have  been  as  well  to  consider  such  identifica- 
tioq  as  a  fact,  like  any  other  direct  perception  of  the  senses." 
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To  allow  a  case  depending  on  opinion  or  identification  to  be 
re-opened  on  such  grounds  as  are  here  disclosed,  would  open 
a  wide,  convenient,  and  tempting  door  to  defeat  the  ends  of 
justice.  After  the  trial  is  over  and  the  accused  stands  con- 
victed, with  the  heavy  penalty  of  the  law  impending  and  just 
ready  to  fall  upon  him,  how  easy  by  artful  or  even  honest 
suggestion  to  awaken  a  sympathy  even  in  the  heart  of  the 
victim,  who  was  the  main,  perhaps  only  witness  against  the 
accused,  and  who  naturally  feels  responsible  for  the  convic- 
tion ;  and  how  easy  for  such  witness  by  a  process  of  specula- 
tion, colored  by  feeling,  to  feel  and  express  a  doubt  about  the 
correctness  of  the  opinion  entertained  at  the  time  of  the 
transaction. 

While  we  would  gladly  grant  relief  for  a  manifest  mistake, 
yet  in  such  a  case  as  this  the  maxim,  ^^  Interest  retpublicce  ut 
$it  finis  litiumy^  applies  in  full  force. 

We  know  of  no  adjudicated  case  precisely  like  tliis,  but 
there  is  a  well  settled  general  rule,  sustained  by  numerous 
authorities,  which  applies;  this  is,  that  a  new  trial  will  not  be 
granted  on  the  mere  after-recollection  of  a  former  witness. 
Duignan  v.  Wi/att  and  another,  8  Blackford,  385 ;  Johnson  v. 
Blanchardj  5  R.  Island,  24;  Bond  y.  Cutler ,  7  Mass.,  205; 
mng  V.  Gray,  17  Texas,  62;  Areher  v.  Herdt^  56  Geo.,  200; 
Ainsworth  v.  SessionSj  1  Root,  175. 

There  are  exceptions  to  the  above  rule,  as  in  the  case  last 
cited,  but  there  is  nothing  in  the  case  at  bar  to  make  it  an 
exception. 

8.  The  only  remaining  question  is,  whether  the  existence 
and  character  of  the  new  evidence  can  be  shown  by  ex  parte 
affidavits.*  The  disposal  of  the  present  case  does  not  require 
an  answer  to  this  question ;  but  if  we  now  avoid  the  question 
doubts  will  be  raised  about  the  proper  rule  of  practice,  which 
will  embarrass  the  profession  in  bringing  future  petitions. 

Until  this  case  we  had  supposed  there  was  no  doubt  that  by 
our  practice  the  allegations  relative  to  the  new  evidence  should 
be  sustained  by  testimony,  either  ore  tenus  or  by  deposition, 
as  in  other  cases  at  law.  In  other  states  and  in  England 
where  the  chancery  practice  is  different,  affidavits  have  been 
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received.  The  argument  iu  behalf  of  the  petitioner  is 
founded  upon  the  practice  of  other  states;  and  also  upon  the 
claim  that  when  the  General  Assembly  of  this  state  in  1762 
committed  to  certain  courts  the  power  "  to  grant  new  trials 
according  to  the  common  and  usual  rules  and  methods," 
(which  expression  is  still  retained  in  our  statutes,)  the  rules 
of  the  common  law  as  evidenced  by  the  decisions  in  England 
must  have  been  referred  to  aiid  adopted. 

We  cannot  accept  this  statement  as  correct.  The  rules 
and  methods  of  our  own  state  were  intended.  Judge  Swift 
says  in  his  introduction  to  the  second  volume  of  his  Digest, 
p.  17,  that  "  as  our  courts  of  law  succeeded  to  the  General 
Assembly  as  courts  of  equity  they  adopted  their  mode  of  pro- 
ceeding instead  of  the  English,  especially  in  regard  to  taking 
testimony  by  vivd  voce  examination  of  witnesses."  See  also 
1  Swift's  Digest  (Rev.  ed.,)  top  p.  271.  Affidavits  that  filk 
BO  many  volumes  in  the  chancery  records  of  England  and  of 
some  of  our  sister  states  are  ajmost  unknown  in  our  practice. 

This  court  at  an  early  day,  in  Jerome  v.  Jerome^  6  Conn., 
362,  decided  that  "  an  affidavit,  by  our  practice,  is  not  required 
to  be  annexed  to  a  bill  in  chancery  in  any  case."  In  the 
earliest  reported  cases  in  tliis  state,  as  well  as  in  the  later 
decisions,  there  is  no  reference  to  affidavits,  but  in  many  cases 
the  expressions  used  indicate  that  the  witnesses  were  person- 
ally present.  For  example,  in  the  case  of  Noi/ce  v.  JBunting- 
toUf  Kirby,  282,  decided  in  1787,  it  is  said  "  that  a  witness 
named  in  the  petition  was  offered  by  the  petitioner  but  the 
court  refused  to  allow  him  to  be  swom^  because  due  diligence 
bad  not  been  used  to  procure  his  testimony  at  the  former  trial. 
The  petitioner  then  offered  a  witness  to  be  swom^  who  was  not 
named,  and  the  court  for  this  reason  refused  to  allow  him  to 
be  sworn.  Some  members  of  the  court  however  thought  he 
might  be  admitted  after  witnesses  had  testified  who  were 
named.  No  after  witnesses  were  offered  and  the  petition  was 
withdrawn."  If  the  practice  had  been  to  prove  tlie  case  by 
affidavits  alone  such  expressions  as  are  contained  in  the  above 
would  not  have  been  used. 

But  it  is  said  that  the  application  for  a  new  trial  is  always 
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to  be  determined,  not  by  tlie  merits  of  the  cause  in  which  the 
application  is  made,  but  by  the  merits  of  the  application  itself, 
and  therefore  aflSdavits  are  the  only  proper  testimony.  We 
do  not  see  how  the  conclusion  follows  from  the  premises. 
To  determine  the  merits  of  the  application  the  court  must  put 
itself,  so  to  speak,  in  the  place  of  tlie  court  before  whom  the 
original  cause  was  heard,  and  carefully  weigh  all  the  new 
evidence  with  that  previously  offered,  in  order  to  decide 
whether  a  re-trial  would  probably  change  the  result.  The 
new  evidence,  it  will  be  conceded,  must  be  under  the  sanction 
of  an  oath,  and  must  be  thoroughly  sifted  and  weighed  by 
the  court ;  why  then  should  it  not  for  the  same  reason  have 
applied  to  it  the  test  of  cross-examination,  justly  described  as 
"one  of  the  principal  and  one  of  the  most  efficacious  tests 
which  the  law  has  devised  for  the  discovery  of  the  truth." 

•1  Greenl.  Ev.,  §  446.  To  allow  the  rights  of  parties  to  be 
affected  by  ex-parte  affidavits  without  the  protection  of  a 
cross-examination,  is  almost  as  unjust  as  to  allow  the  state- 
ment of  a  witness  not  under  oath.  Such  a  practice  would 
not  only  affect  injuriously  the  rights  of  parties,  but  would 
open  a  wide  door  for  imposition  upon  both  witnesses  and 
court. 
The  case  at  bar  well  illustrates  the  danger  of  such  evidence. 

*  The  entire  evidence  consists  of  two  affidavits  signed  only  by  a 
mark.  In  all  probability  the  affiants  could .  neither  read  nor 
write.  Tlie  contents  of  the  affidavits  might  not  have  been 
made  known,  or  may  have  been  imperfectly  understood ;  and 
how,  and  under,  what  xsircumstances  and  inducements,  they 
were  obtained,  could  only  be  known  through  tlie  sifting  pro- 
cess of  a  cross-examination.  In  this  case  it  is  found  that  the 
witness  might  have  been  produced  in  court  without  trouble  or 
difficulty. 

We  think  therefore  a  new  trial  should  be  refused  on  both 
the  grounds  before  mentioned,  and  we  advise  that  the  petition 
be  dismissed. 

In  this  opinion  the  other  judges  concurred. 
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The  State  vs.  John  Byrne. 

Upon  an  information  for  burning  a  building  with  intent  to  deirand  an  insurance 
company — it  was  held — 

1.  That  it  was  not  necessary  to  prove  the  legal  existence  of  the  company. 
That  if  the  company  had  a  de  facto  organization,  and  was  actually  doing  bu>i- 
ncss,  and  the  accused  believed  the  policy  to  have  been  legally  issued,  and 
burned  the  bniUing  with  the  expectation  that  the  money  would  be  paid  and 
for  the  purpose  of  obtaining  it,  it  was  sufficient. 

8.  That  if  it  was  necessary  to  prove  the  legal  existence  of  the  company,  which 
was  a  foreign  one,  a  certificate  of  the  insurance  commissioner  of  this  state 
that  the  company  had  complied  with  the  laws  of  the  state  and  was  authorized 
to  carry  on  business  here,  (the  statute  requiring  the  conmiissioner  to  issue  such 
certificate  only  on  proof  of  the  facts  and  on  a  deposit  with  him  of  a  copy  of 
the  charter  and  a  sworn  statement  of  its  officers,)  and  the  testimony  of  the 
agent  of  the  company  here  that  he  had  issued  numerous  policies  for  the  com- 
pany, were  primA  facie  evidence  of  such  legal  existence;  the  case  not  being 
one  in  which  the  company  was  asserting  its  rights  or  in  which  its  legal  exist- 
ence was  directly  in  issue. 

3.  That  the  fact  that  the  policy  was  made  payable  to  a  mortgagee  of  the  build- 
ing was  not  inconsistent  with  the  allegation  that  the  company  insured  the. 
building  to  the  accused. 

4.  That  the  intent  to  defraud  the  insurance  company  could  be  inferred  from  the 
circumstances. 

Information  for  burning  a  dwelling  house  with  intent  to 
defraud  an  insurance  company ;  brought  to  the  Superior  Court 
for  the  county  of  New  Haven,  and  tried  to  the  court,  (upon 
the  defendant's  election  so  to  be  tried  under  the  statute,) 
upon  the  plea  of  not  guilty,  before  Park^  C.  J. 

The  information  charged  as  follows:  "That  on  the  14th 
day  of  June,  1877,  at  the  town  of  New  Haven,  John  Byrne 
of  said  New  Haven,  with  force  and  arms,  wilfiJly  and  feloni- 
ously did  burn  a  certain  building,  to  wit,  a  dwelling  house 
then  situated  in  said  town  of  New  Haven,  known  as  No.  126 
Fillmore  street,  of  which  building  said  John  Byrne  was  at 
the  time  of  the  burning  of  the  same  as  aforesaid  the  owner, 
with  intent  thereby  to  defraud  the  Republic  Fire  Insurance 
Company,  a  corporation  duly  organized  and  existing  under 
the  laws  of  the  state  of  New  York,  for  the  purpose  of  carry* 
ing  on  a  general  insurance  business  throughout  the  United 
States,  and  especially  in  the  state  of  Connecticut,  having  its 
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principal  office  in  the  city  of  New  York,  and  which  said  cor- 
poration had  previously  insured  said  building  of  said  Jolm 
Byrne  to  him  the  said  John  Byrne  against  loss  by  fire,  to  the 
amount  of  fourteen  hundred  dollars,  by  its  written  policy  of 
iusui-ance  theretofore  issued  and  delivered  by  it  to  said  John 
Byrne,  a  more  particular  description  whereof  is  to  the  attor- 
ney unknown,  which  said  policy  of  insurance  was  at  the  time 
of  the  burning  of  said  house  in  force  as  a  valid  policy  of 
insurance.  And  so  the  said  attorney  says  that  on  said  14th 
day  of  June,  1877,  at  New  Haven  aforesaid,  said  John  Byrne.^ 
being  then  and  there  the  owner  of  said  building  as  aforesaid, 
the  same  wilfully  and  feloniously  did  burn,  with  intent  to 
defraud  said  insurance  company  out  of  said  fourteen  huudred 
dollars  insurance  as  aforesaid,  against  the  peace,  of  evil  exam- 
ple, and  contrary  to  the  statute  in  such  case  made  and  pro^ 
vided." 

Upon  the  trial  it  appeared  that  on  the  14th  day  of  June, 
1877,  the  defendant  was  the  owner  of  tlie  house  in  question; 
that  the  house,  together  with  the  lot  on  which  it  stood,  was 
mortgaged  by  the  defendant  to  the  National  Savings  Bank  ol 
New  Haven  to  secure  a  loan  of  $1,200;  and  that  there  was 
accrued  interest  to  the  amount  of  $52  due  the  bank.  It  also 
appeared  that  about  two  o'clock  on  the  morning  of  that  day 
the  house  was  discovered  to  be  on  fire,  and  that  it  was  par- 
tially consumed. 

For  the  purpose  of  proving  that  the  building  was  insured, 
the  state  offered  in  evidence  what  purported  to  be  a  policy  of 
insurance  for  f  1,400,  issued  by  the  Republic  Insurance  Com- 
pany of  New  York,  which  was  procured  by  the  defendant  and 
the  premiums  paid  by  him.  The  state  further  offered  the 
testimony  of  one  Frederick  A.  Chase,  who  testified  that  the 
firm  of  which  he  was  a  member  caused  the  policy  to  be 
issued,  and  Hiat  he  personally  procured  it  to  be  done ;  that 
the  insurance  company  had  done  business  in  thts  state  since 
1872,  and  that  be  bad  done  a  fair  business  for  them,  and  had 
procured  for  them  many  policies  during  that  time  in  this  state. 
He  also  testified  that  at  the  time  of  the  issuing  of  the  policy 
the  firm  of  which  he  was  a  member  held  a  certificate  given 
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them  by  John  W.  Stedman,  Insurance  Commissioner  of  this 
state,  authorizing  them  as  agents  of  the  company  to  transact 
fire  insurance  business  in  tliis  state  for  the  current  year,  and 
produced  sucli  certificate  in  court,  and  the  same  was  by  the 
state  introduced  in  evidence.  The  certificate  stated  that  the 
insurance  company  had  "complied  with  all  the  laws  of  this 
state  so  far  as  the  same  were  applicable  to  fire  and  marine 
insurance  companies  incorporated  by  or  organized  under  the 
laws  of  other  states  of  the  United  States." 

But  the  state  did  not  prove  and  did  not  claim  to  have 
proved  by  direct  evidence,  that  the  company  had  an  actual 
existence,  and  did  not  prove  or  claim  to  have  proved,  except 
by  the  testimony  of  said  Chase  and  by  the  certificate,  that  it 
had  so  complied  with  the  laws  of  this  state  as  to  enable  it  to 
issue  policies  or  do  business  in  this  state.  In  regard  to  this 
part  of  the  case  the  defendant  claimed  that  the  state  was 
bound  to  prove  the  actual  legal  existence  of  the  company  in 
New  York  by  direct  evidence,  and  tliat  it  had  complied  with 
all  the  requirements  of  our  laws  relating  to  foreign  insurance 
companies;  but  the  court  overruled  this  claim  and  ruled  that 
the  evidence  was  proper,  and  might  be  sufficient  in  the  absence 
of  other  conflicting  evidence  to  establish  the  fact  beyond 
reasonable  doubt  that  the  company  was  duly  incorporated, 
organized,  existing,  and  legally  authorized  to  do  business  in 
this  state,  and  had  complied  with  the  requirements  of  the  law 
of  this  state. 

The  defendant  further  claimed  that  there  was  a  material 
variance  between  the  information  and  the  proof,  in  this,  that 
the  policy  on  the  face  of  it  was  made  payable  to  the  bank,  the 
mortgagee,  to  secure  its  loan  to  the  defendant  in  case  of  loss, 
and  that  there  was  nothing  in  the  policy  to  show  that  under 
any  circumstances  the  loss  was  payable  to  the  defendant  so 
long  as  the  mortgage  interest  continued.  Upon  these  facts 
the  defendant  claimed  that  the  proof  did  not  sustain  the  alle- 
gation, but  the  court  ruled  that  the  proof  did  sustain  the 
allegation,  and  that  there  was  no  material  variance. 

The  defendant  claimed  that  in  order  to  prove  the  intent  to 
defraud  the  insurance  company  the  state  must  show  that  the 
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intent  existed  by  other  evidence  than  the  mere  act  of  burning 
by  the  defendant ;  but  the  state  claimed  that  the  proof  of  the 
burning  of  the  house  by  the  defendant,  together  with  the  fol- 
lowing circumstances  proved  by  the  state,  namely,  that  tlie 
house  immediately  prior  to  the  fire  was  worth  no  more  than 
the  sum  of  $1,000,  that  the  mortgagee  was  pi^essing  the 
defendant  for  payment  of  the  interest  then  due,  that  the 
building-  was  insured  for  the  sum  of  $1,400,  and  that  the 
defendant  was  out  of  work,  and  had  been  for  a  long  time, 
and  had  no  money  to  pay  the  interest,  and  had  offered  the 
place  for  sale,  was  proper  and  suflScient  evidence  on  the 
subject.  The  defendant  claimed  that  the  evidence  was  not 
sufficient,  but  the  court  held  that  the  intent  could  be  inferred 
from  the  above  circumstances  in  connection  with  all  the  facts 
of  the  case  bearing  on  the  subject. 

The  court  having  found  the  defendant  guilty,  he  moved  for 
a  new  trial  for  error  in  the  rulings  of  the  court. 

W.  C.  Bobinson  and  F.  A.  Bobinsony  in  support  of  the 
motion. 

1.  The  allegations  that  the  insurance  company  was  duly 
organized  under  the  laws  of  New  York,  and  was  autliorized 
to  do  business  in  this  state,  are  material  allegations.  People 
V.  Peabody,  25  Wend.,  472;  Jone%  v.  The  State,  5  Sneed, 
346.  And  they  can  only  be  proved  by  Uie  production  of  the 
act  of  incorporation  itself,  or  by  the  production  of  a  sworn 
copy  of  such  act.  Stone  v.  The  State,  1  Spencer,  401 ;  Jonei 
v.  The  State,  5  Sneed,  346 ;  Williams  v.  Sherman,  7  Wend., 
Ill;  U.  S.  Bank  v.  Steams,  15  id.,  314.  Our  statutes  pro- 
vide that  no  insurance  company  organized  under  the  laws  of 
any  other  state  shall  transact  business  in  this  state  until  it 
if  has  complied  with  the  requirements  of  sec.  9,  art.  1,  part  7 
of  chap.  2,  title  17  of  the  Revised  Statutes.  The  state  was 
therefore  bound  to  prove  affirmatively  that  this  company  had 
complied  with  all  these  requirements,  for  until  this  had  been 
proved  the  court  could  not  find  that  any  contract  of  insurance 
existed  between  the  defendant  and  the  insurance  company  by 
which  the  latter  could  be  bound.    The  statement  of  Mr. 
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Chase,  and  the  certificate  produced  by  him,  which  he  testified 
he  had  received  from  the  insurance  commissioner,  did  not 
prove  this.  It  could  only  be  proved  by  the  same  kind  of 
evidence  that  was  required  to  prove  the  incorporation  and 
organization  in  New  York,  to  wit,  by  the  production  of  the 
certified  copy  of  the  charter  deposited  with  the  insurance 
commissioner,  together  with  the  sworn  statement  of  its  officers 
prescribed  by  the  statute.  Stone  v.  The  State,  1  Spencer, 
401 ;  Jones  v.  The  State,  5  Sneed,  846.  If  the  company  had 
no  legal  existence  and  could  make  no  valid  contract  here,  it 
could  not  he  defrauded,  and  the  defendant  is  not  guilty. 
De  Bow  V.  The  People,  1  Denio,  9;  2  Russell  on  Crimes,  568 ; 
State  V.  WUson,  30  Conn.,  500. 

2.  The  proof  must  sustain  the  allegations.  Any  differ- 
ence in  substance  between  the  statements  in  the  information 
and  the  evidence  as  to  the  offence  charged,  will  be  fatal.  2 
Russell  on  Crimes,  794;  1  Bishop  Crim.  Law,  886;  Pryor\. 
The  Commonwealth,  2  Dana,  298.  The  allegation  that  there 
was  an  insurance  on  the  property  of  the  defendant  at  the 
time  of  the  burning  was  a  necessary  and  substantive  one,  and 
must  be  proved  as  laid.  1  Greenl.  Ev.,  §  65.  The  allegation 
-^as  that  the  insurance  company  insured  said  building  to  him, 
and  delivered  the  policy  to  him,  but  the  proof  was  that  the 
policy  was  payable  to  the  mortgagee,  and  there  was  nothing 
in  it  to  show  that  under  any  circumstances  it  was  payable  to 
Byrne,  so  long  as  the  mortgage  interest  continued. 

3.  The  intent  to  defraud  the  insurance  company  must  be 
proved  by  other  evidence  than  the  mere  fact  of  burning. 
This  intent  must  be  proved  in  addition  to  the  more  general 
intent,  in  order  to  make  out  the  offence,  and  nothing  will 
answer  as  a  substitute  for  it.  1  Bishop  Crim.  Law,  427. 
Where  a  man  is  charged  with  burning  a  house  in  his  own 
occupation  with  intent  to  defraud  an  insurance  company,  the 
intent  cannot  be  inferred  from  the  mere  act  itself.  2  Arch. 
Crim.  Law,  724.  The  only  evidence  of  such  intent,  besides 
the  evidence  of  the  mere  burning,  was,  that  the  house,  imme- 
diately prior  to  the  fire,  was  worth  no  more  than  $1,000;  that 
the  mortgagee  was  pressing  for  the  payment  of  the  interest 
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then  due;  that  the  building  was  insured  for  f  1,400;  that  the 
defendant  was  out  of  work,  and  had  no  money  to  pay  the 
interest,  and  that  he  had  oflEered  the  place  for  sale.  This  did 
not  prove  the  intent  charged ;  malice  toward  the  mortgagee, 
or  wish  to  commit  suicide,  might  have  prompted  the  act.  The 
proof  must  be  such  as  to  exclude  the  probability  of  any  other 
intent  than  the  one  charged. 

0.  H.  Piatt,  State's  Attorney,  contra. 

1.  Respecting  proof  of  the  legal  existence  of  the  insur- 
ance company,  which  had  insured  the  house  of  the  accused, 
it  was  sufficient  to  prove  that  it  was  a  corporation  de  facto, 
doing  an  actual  insurance  business  in  this  state.  People  v* 
Sughesy  29  Cal.,  257;  People  v.  Schwarz,  82  id.,  160; 
McDonald  v.  The  People,  47  111.,  633;  Commonwealth  v. 
Goldstemy  114  Mass.,  272;  Dennis  v.  The  People,  1  Parker 
Crim.  R.,  469;  People  v.  Chadwick,  2  id.,  163;  MackeBey  v. 
The  People,  6  id.,  114;  Reed  v.  The  State,  15  Ohio,  217. 

2.  There  was  no  variance.  The  policy  was  issued  to  the 
accused.  That  it  was  made  payable  in  case  of  loss  to  the 
National  Savings  Bank,  as  its  interest  might  appear,  could 
not  and  did  not  change  the  fact  that  the  insurance  company 
had  assured  the  accused,  and  him  alone,  against  loss  or 
damage  on  the  house.  The  insurance  was  to  the  accused; 
the  loss,  if  any,  was  primarily  his;  and  the  payment  of  tlie 
loss  by  the  company  would  enure  wholly  to  his  benefit. 

3.  Intent  in  this  case  could  be  proved,  like  any  other  fact, 
by  circumstantial  evidence.  Shepherd  v.  The  People,  19  N. 
York,  537 ;  Commonwealth  v.  Hudson,  97  Mass.,  665.* 

Carpenter,  J.  Our  statute  provides  that  "every  person 
who  shall  commit  arson,  and  every  owner  or  tenant  of  any 
building  who  shall  wilfully  burn  it,  or  anything  therein,  with 
intent  to  defraud  another,"  &c.,  "shall  be  imprisoned  in  the 
state  prison  not  less  than  seven,  nor  more  than  ten  years." 
The  prisoner  was  charged  with  a  violation  of  this  statute  by 
burning  his  own  dwelling  house,  "with  intent  thereby  to 
defraud  the  Republic  Fire  Insurance  Company,  a  corporation 
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duly  organized  and  existing  under  the  laws  of  the  state  of 
New  York  for  the  purpose  of  carrying  on  a  general  insurance 
business  throughout  the  United  States,  and  especially  in  the 
state  of  Connecticut."  The  cause  was  tried  before  the  Cliief 
Justice  without  a  jury.  On  the  trial  the  state  offered  in  evi- 
dence a  policy  of  insurance  on  the  building  issued  by  said 
company,  and  procured  by  the  prisoner,  who  paid  the  prcniiura 
thereon.  The  state  further  proved  by  one  Frederick  A.  Chase 
that  the  firm  of  which  he  was  a  member  caused  the  policy  to 
be  issued,  and  that  the  company  had  done  business  and  issued 
many  policies  in  this  state  since  1872.  He  also  testified  that 
at  the  time  the  policy  was  issued  the  firm  of  which  he  was  a 
member  held  a  certificate  from  the  insurance  commissioner 
of  this  state,  authorizing  them  as  agents  of  said  company  to 
transact  fire  insurance  business  in  this  state  for  the  current 
year.  The  certificate  was  also  offered  in  evidence,  which 
states  that  the  insurance  company  had  "complied  with  all  the 
laws  of  this  state  so  far  as  the  same  are  applicable  to  f\re  and 
marine  insurance  companies  Incorporated  by  or  organized 
under  the  laws  of  other  states  of  the  United  States."  Com- 
pliance with  the  laws  of  this  state  was  not  otherwise  proved, 
and  there  was  no  direct  evidence  of  the  actual  existence  of 
the  insurance  company.  The  defendant  claimed  that  the 
state  was  bound  to  prove  the  actual  legal  existence  of  the 
company  in  New  York  by  direct  evidence,  and  that  it  had 
complied  with  all  the  requirements  of  our  laws  relating  to 
foreign  insurance  companies.  The  court  overruled  this  claim, 
and  held  that  the  evidence  was  proper  evidence  on  the  subject, 
and  might  be  sufficient,  in  the  absence  of  other  conflicting 
evidence,  to  establish  the  fact  that  the  company  was  duly 
incorporated  and  legally  authorized  to  do  business  in  this 
state.     The  prisoner  excepted  and  now  asks  for  a  new  trial. 

His  counsel  now  claims  that  the  existence  of  the  corpora- 
tion could  only  be  proved  by  an  exemplified  or  sworn  copy  of 
the  act  of  incorporation ;  and  that  a  compliance  by  the  com- 
pany with  the  laws  of  this  state  could  only  be  proved  by  pro- 
ducing the  copy  of  the  charter  deposited  with  the  insurance 
commissioner,  together  with  the  sworn  statement  of  its 
officers  prescribed  by  the  statute. 
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If  it  be  conceded  that  it  was  necessary  for  the  state  to 
prove  that  the  company  complied  with  the  statute  of  this 
state,  we  think  that  the  certificate  of  tlie  commissioner  was 
competent  evidence,  and  sufficient  primd  facie  to  establish  the 
fact. 

The  statute  expressly  requires  such  a  certificate  and  that  it 
should  state  expressly  the  fact  sought  to  be  proved.  It  will 
not  be  presumed  that  the  commissioner  would  certify  to  that 
fact  unless  it  existed ;  on  the  contrary  the  presumption  is  that 
the  certificate  is  true.  It  will  be  remembered  that  the  con- 
tents of  the  charter  and  the  sworn  statement  are  not  in  this 
case  the  subjects  of  proof,  but  simply  whether  such  document 
has  been  deposited  as  required  by  law.  Any  witness  who 
knows  that  fact  may  testify  to  it,  and  his  testimony  is  primary 
proof,  and  of  as  high  order  as  the  production  of  the  docu- 
ments themselves.  This  certificate  is  evidence  of  the 
authority  of  the  agents  to  issue  the  policy,  and  presupposes 
that  every  step  essential  to  its  validity  has  been  taken. 

But  we  do  not  understand  that  such  proof  is  essential.  The 
offense  is  complete  if  he  burns  his  building  "with  the  intent 
to  defraud  another."  That  intent  may  exist  irrespective  of 
a  compliance  with  this  statute  by  the  company  issuing  this 
policy.  If  he  believes  that  the  policy  was  legally  issued,  that 
it  was  valid,  and  would  be  paid,  and  burned  the  building  with 
the  expectation  and  belief  that  the  money  would  be  paid,  and 
for  the  purpose  of  obtaining  it,  it  is  enough.  The  actual 
payment  of  the  money,  and  the  legality  and  validity  of  the 
policy,  are  not  essential  elements  of  the  crime. 

Moreover  the  policy  may  be  valid  and  collectible  without 
complying  with  the  statute.  The  company  issuing  it  would 
violate  our  laws,  but  it  is  difficult  to  see  how  such  violation 
could  bo  a  defense  to  an  action  on  the  policy.  They  would 
not  be  permitted  to  take  advantage  of  their  own  wrong. 

Another  branch  of  this  objection  relates  to  the  existence  of 
the  Republic  Fire  Insurance  Company. 

It  will  be  observed  that  the  objection  is  not  that  the  evi- 
dence is  inadmissible.  It  will  hardly  be  contended  that  it 
does  not  tend  to  prove  the  existence  of  the  corporation  for 
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some  purpose.  It  will  bo  further  observed  that  this  is  not  a 
proceeding  to  test  the  existence  of  the  corporation  and  its 
right  to  exist ;  nor  is  it  an  action  by  the  corporation  in  which 
its  legal  existence  is  denied.  In  such  cases  strict  proof  is 
required.  In  this  case,  while  it  is  necessary  to  prove  that 
such  a  corporation  exists,  a  de  facto  existence  is  sufficient. 
It  is  not  necessary  to  prove  an  existence  de  jure.  Neither  is 
it  necessary  to  introduce  all  the  evidence  that  can  be  obtained. 
If  tiie  evidence  is  sufficient  to  satisfy  the  trier,  that  is  all 
tliat  is  required. 

A  careful  analysis  of  the  objection  and  the  facts  of  the 
case  will  tend  still  further  to  show  that  this  objection  is  not 
tenable.  It  is  not  essential  to  prove  the  contents  of  the 
charter  of  the  corporation.  If  it  be  shown  to  the  satisfaction 
of  the  court  that  there  was  a  charter,  that  under  it  a  com- 
pany was  organized,  and  that,  as  such,  it  was  actually  doing 
business,  nothing  more  is  required.  Now  proof  of  the  char- 
ter alone  is  not  enough.  That  does  not  prove  an  organization 
and  the  transaction  of  business.  Further  proof  of  those  facts 
is  still  required.  Proof  of  an  organization,  while  it  does  not 
prove  the  transaction  of  business,  does  tend  to  prove  a  char- 
ter or  authority  to  organize.  But  when  it  is  shown  that  an 
organization  is  actually  doing  business  as  a  corporation,  and 
has  done  so  for  a  series  of  years  unmolested  and  unques- 
tioned, it  is  evidence  that  such  an  organization  has  a  rightful 
existence.  Now  in  this  case,  in  addition  to  this  evidence  we 
have  tlie  fact  that  the  prisoner  himself  transacted  business 
with  this  organization  as  a  corporation.  That  of  itself  is 
primd  facie  proof  of  the  corporate  existence  in  this  case. 
United  States  v.  Amedy^  11  Wheat.,  392.  We  have  also  the 
further  fact  that  the  insurance  commissioner  has  issued  to 
certain  persons  claiming  to  be  the  agents  of  this  corporation 
a  certificate  certifying  that  said  corporation  has  "complied 
with  all  the  laws  of  this  stat#  so  far  as  the  same  are  applica- 
ble to  fire  and  marine  insurance  companies  incorporated  by  or 
organized  under  the  laws  of  other  states  of  the  United  States," 
and  thereupon  said  agents  are  authorized  to  transact  fire 
insurance  business  in  this  state  for  the  current  year.     By  a 
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reference  to  the  statute  it  will  be  seen  that  foreign  insurance 
companies  are  required  to  deposit  with  the  insurance  commia- 
sioner  a  copy  of  the  charter,  and  a  sworn  statement  of  its 
officers,  before  he  can  lawfully  issue  such  a  certificate.  Such 
certificate  therefore  is  sufficient  proof  primd  facie  of  an  inci- 
dental fact  of  this  nature ;  and  taken  in  connection  with  the . 
other  proof  alluded  to,  in  the  absence  of  any  conflicting  evi- 
dence, abundantly  justified  the  court  below  in  finding  the  fact 
proved  without  requiring  a  copy  of  the  charter. 

Besides,  the  statute  does  not  require  that  another  should  be 
actually  defrauded,  nor  does  it  require,  when  the  person 
intended  to  be  defrauded  is  a  corporation,  that  the  corporation 
sliould  be  in  every  respect  legal.  The  offense  is  complete  if 
there  be  an  intent  to  defraud  an  actual  corporation.  Hence 
proof  of  a  de  facto  corporation  is  sufficient.  The  familiar 
law  applicable  to  forgeries  and  counterfeiting  and  to  crimes 
committed  upon  officers,  has  some  analogy  to  the  case  at  bar. 
Strict  proof  that  the  officer  was  duly  conunissioned  or  that 
the  baiik  or  other  corporation  was  a  corporation  de  jure  is 
not  required. 

The  case  of  the  United  States  v.  Amedy^  Bupra^  is  directly 
in  point.  In  that  case  an  act  of  Congress  provided  "that 
if  any  person  shall,  on  the  high  seas,  wilfully  and  corruptly 
cast  away,  Ac,  any  ship  or  vessel,  of  which  he  is  owner,  Ac, 
with  intent  or  design  to  prejudice  any  person  or  persons  that 
hath  underwritten,  or  shall  underwrite,  any  policy  or  policies 
of  insurance  thereon,  &c.,  the  person  or  persons  offending 
therein,  Ac,  shall  suffer  death."  The  charter  of  the  com- 
pany was  duly  proved  by  an  exemplified  copy.  It  was 
objected  that  it  was  not  shown  that  the  company  wa&  duly 
organized  by  the  subscription  to  the  stock  and  the  payment  of 
such  subscription  as  required  by  the  charter.  The  court  held 
that  that  was  not  necessary.  It  was  further  objected  that  the 
policy  ought  to  have  been  jjfoved  to  be  executed  by  the 
authority  of  the  company  in  such  manner  as  to  be  binding  on 
them.  The  court  held  that  the  actual  execution  of  the  policy 
by  the  known  officers  of  the  company  de  facto  was  sufficient. 
The  court  below  instructed  the  jury,  "  that  it  was  not  material 
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whether  the  company  was  incorporated  or  not ;  and  it  was 
not  material  whether  the  policy  was  valid  in  law  or  not;  that 
the  prisoner's  guilt  did  not  depend  upon  the  legal  obligation 
of  the  policy,  but  upon  the  question  whether  he  had  wilfully 
and  corruptly  cast  away  the  vessel,  as  charged  in  the  indict- 
ment, with  intent  to  injure  the  actual  underwriters."  That 
charge  was  sustained  by  the  court.  Story,  J.,  says :  "  The  law 
punishes  the  act  when  done  with  an  intent  to  prejudice ;  it 
does  not  require  that  there  should  be  an  actual  prejudice. 
The  prejudice  intended  is  to  be  to  a  person  who  has  under- 
written, or  who  shall  under-write,  a  policy  thereon,  which,  for 
aught  the  prisoner  knows,  is  valid ;  and  does  not  prescribe 
that  the  policy  should  be  valid,  so  that  a  recovery  could  be 
had  thereon.  It  points  to  the  intended  prejudice  of  an 
under- writer  de  facto.^^ 

There  was  no  variance.  The  allegation  that  the  company 
insured  said  building  to  the  prisoner  against  loss  by  fire  was 
fully  sustained  by  the  proof.  The  fact  that  the  policy  on  its 
face  was  made- payable  to  the  mortgagee  was  not  inconsistent 
with  the  allegation. 

The  question  relating  to  the  intent  was  a  question  of  fact. 
In  behalf  of  the  prisoner  it  is  claimed  that  the  intent  cannot 
be  inferred  from  the  mere  act  of  burning.  This  is  doubtless 
so ;  but  in  this  case  there  was  other  evidence,  and  from  all 
the  evidence  in  the  case  the  court  found  the  criminal  intent, 
and  that  finding  is  conclusive. 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred ;  except  Park, 
C.  J.,  who  having  tried  the  case  in  the  court  below,  did  not 
sit. 


Digitized  by 


Google 


284  NEW  HAVEN  COUNTY. 

Brennan  v.  Fair  Haven  &  Wcstvillo  R.  R.  Co. 

45    284 
60    868 

lt76  SI  Cornelius  Brennan  vs.  The  Fair  Haven  &  Westville  Rail- 

"  ROAD  Company. 

The  plaintiff,  a  boy  ten  years  of  age,  was  riding  firee  on  the  front  platform  of 
a  horse-railroad  car,  with  the  knowledge  of  the  conductor  and  driver,  the  latter 
having  requested  him  to  hand  in  a  package  at  a  place  th'y  were  to  pass. 
Before  quite  reaching  the  place  for  stopping  for  this  purpose,  the  plaintiff 
jumped  off  the  platform  and  fell  under  the  car  and  was  badly  hurt.  A  printed 
notice  was  posted  conspicuously  in  the  car,  forbidding  passengers  to  stand 
upon,  or  get  on  or  off  at,  the  front  platform,  or  to  get  on  or  off  the  car  when 
in  motion,  and  declaring  that  the  company  would  not  be  responsible  for  any 
accident  happening  thereby.  In  an  action  against  the  company  for  the  injury 
the  court  below  found  that  it  was  caused  by  the  careless  driving  and  manage- 
ment of  the  car,  that  the  plaintiff  in  getting  off  under  the  circumstances  used 
as  much  care  as  could  be  expected  from  a  person  of  his  age,  and  that  no  con- 
tributory negligence  on  his  part  was  proved.  Held,  on  a  motion  of  the  defend- 
ants for  a  new  trial — 

1.  That  the  conclusion  of  the  court  upon  the  question  of  negligence  was  one 
of  fact,  which  could  not  be  reviewed  by  this  court. 

2.  That  it  was  within  the  scope  of  the  authority  of  the  conductor  and  driver 
to  receiv3  and  let  off  the  plaintiff  as  a  passenger,  and  that  it  did  not  alter  the 
case  that  the  conductor  did  not  require  him  to  pay  fare. 

3.  That,  even  if  the  driver  was  not  authorhsed  to  deliver  the  package  nor  to 
employ  the  plaintiff  to  do  it,  yet  evidence  that  he  requested  him  to  carry  it  in 
was  admissible  on  the  question  of  negligence,  to  show  that  he  knew  that  the 
plaintiff  was  on  the  car  and  was  intending  to  get  off  at  the*  place  in  question. 

4.  That  the  averment  that  "the  defendants  so  negligently  managed  the  car  as 
to  run  it  upon  and  over  the  plaintiff,"  was  sufficient  to  admit  proof  that  the 
negligence  consisted  in  not  stopping  the  car  at  the  proper  time. 

5.  That  even  if  the  plaintiff  was  to  be  regarded  as  a  trespasser  in  the  car,  that 
fact  would  not  necessarily  defeat  his  right  of  action. 

6.  That  a  special  duty  devolved  upon  the  conductor  and  driver  in  view  of  the 
fact  that  the  plaintiff  was  so  young,  to  see  that  the  rule  forbidding  him  to 
stand  on  the  front  platform,  or  get  off  from  it,  was  observed  by  hiuL 

Trespass  on  the  case  for  an  injury  to  the  plaintiff  through 
the  negligence  of  the  defendants,  a  horse  railroad  company, 
brought  to  the  Superior  Court  in  New  Haven  County,  and 
heard  in  damages,  after  demurrer  overruled,  by  HitcTicock,  J. 
The  court  made  the  following  finding  of  facts : 

At  the  time  of  the  injury  complained  of  the  plaintiff  was 
nine  years.and  eleven  months  old;  he  was  of  ordinary  mental 
capacity,  and  could  read  and  write. 

The  defendants  were  a  corporation,  legally  created,  and  as 
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such  were  operating  a  horse  railroad  from  the  city  of  New 
Haven,  its  western  terminus,  to  Fair  Haven,  its  eastern 
terminus. 

On  the  morning  of  September  23d,  1872,  about  seven 
o'clock,  as  the  car  of  the  defendants  was  ruiming  to  its  east- 
ern terminus,  and  was  within  half  a  mile  of  it,  the  plaintiff, 
who  was  well  known  to  tlie  driver  of  the  car,  asked  the  latter 
if  he  might  ride  on  the  car;  the  driver  assented,  and  the 
plaintiff  thereupon  got  on  the  east  platform  of  the  car  with 
the  driver,  for  the  purpose  of  riding  to  the  Fair  Haven  post 
office,  to  find  the  man  from  whom  he  received  papers  to  dis- 
tribute, which  was  less  than  a  quarter  of  a  mile  distant.  He 
was  a  newspaper  carrier.  While  on  the  platform,  as  the  car 
was  approaching  the  post  offide,  the  driver  requested  the 
plaintiff  to  take  a  package  of  newspapers,  then  lying  on  the 
platform,  and  deliver  it  at  the  Fair  Haven  post  office,  which 
the  car  was  about  to  pass ;  and  the  plaintiff  manifested  to  the 
driver  his  willingness  to  do  so.  The  driver  did  not  stop  nor 
slacken  the  speed  of  the  car  as  it  came  near  or  arrived  at  the 
post  office ;  and  it  was  then  going  so  fast  that  the  plaintiff 
did  not  get  off,  but  he  kept  on  with  the  car  to  the  eastern 
terminus  of  the  road,  (which  was  but  a  short  distance,) 
where  the  horses  were  unhitched  from  the  east  end  of  the 
car  and  hitched  to  the  west  end  of  it,  and  started  westward 
for  New  Haven,  the  plaintiff  being  on  the  car,  but  intending 
to  go  back  on  it  no  farther  than  the  post  office. 

Soon  after  the  car  had  started  westward  for  New  Haven, 
the  driver  requested  the  plaintiff  to  bring  the  package  from 
the  east  to  the  west  platform  of  the  car,  which  the  plaintiff 
did ;  and  at  the  same  time  he  again  requested  the  plaintiff  to 
deliver  the  package  at  the  post  office. 

When  the  car,  on  its  westward  course,  arrived  within  about 
eight  feet  of  the  post  office,  the  driver  did  not  stop  the  car, 
but  continued  it  at  its  ordinary  speed.  The  plaintiff,  under 
these  circumstances,  attempted  to  get  off  from  the  west  end 
of  the  car  at  the  post  office,  having  at  the  time  the  package 
under  his  right  arm,  and  with  his  left  hand  he  had  hold  of  an 
iron  handle  on  the  end  of  the  car.    In  thus  getting  off  the 
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lower  step  of  the  west  platform,  the  plaintiff  was  by  the 
onward  motion  of  the  car  swung  under  the  forward  wheel  on 
the  south  side,  which  ran  over  his  leg  and  caused  the  injury 
complained  of.  This  injury  was  the  result  of  the  careless 
and  negligent  driving  and  management  of  the  car  by  the 
defendants'  driver  and  conductor.  The  plaintiff,  in  getting 
off  the  car  under  the  circumstances,  used  as  much  care,  cau- 
tion and  prudence  as  could  be  expected  from  a  person  of  his 
age,  and  no  contributory  negligence  on  his  part  is  found  to 
have  been  proven.  The  first  the  driver  or  conductor  knew  of 
the  plaintiff's  having  got  off  the  car  was  by  a  signal  to  stop 
from  a  bystander.  The  car  was  then  immediately  stopped 
within  a  distance  of  half  its  length. 

The  driver  knew  that  the  plaintiff  was  on  the  car  as  it 
started  on  its  return  to  New  Haven,  and  the  circumstances 
under  which  he  was  on  the  car,  and  that  he  intended  to  go  no 
further  on  it  than  to  the  post  oflRce,  and  that  he  was  there  to 
deliver  the  package.  Tliere  was  no  evidence  as  to  whether 
the  place  where  the  plaintiff  got  off  was  a  proper  or  improper 
one  to  get  off,  and  no  claim  as  to  this  was  raised  during  the 
trial. 

The  plaintiff  paid  no  fare  but  was  riding  free  of  charge. 
By  the  rules  of  the  defendant  company,  neither  the  driver 
nor  conductor  had  authority  to  carry  or  allow  persons  or 
packages  on  the  car,  without  payment  of  fare  or  freight. 

At  the  time  of  the  injury  the  following.notice  printed  in 
large  type,  was  conspicuously  posted  at  each  end  of  the  car: 

PASSENGERS  ARE  FORBIDDEN — 

ls{.    To  get  on  or  off,  or  to  occupy,  the  forward  platform. 

2d.  To  occupy  the  rear  platform  when  there  is  standing 
room  inside. 

3d.  To  stand  on  the  steps,  or  get  on  or  off  the  cars  when 
in  motion. 

4th.    To  put  their  heads  or  arms  out  the  windows. 

•  •«««••* 

7th.  The  company  will  not  be  responsible  for  any  accident 
occurring  under  a  violation  of  any  of  the  above  rules. 


Digitized  by 


Google 


DECEMBER  TERM,  1877.  287 

Brennan  v.  Fair  Haven  &  Westville  R.  R.  Co. 

Packages  committed  to  the  care  of  the  company  for  convey- 
ance were  carried  on  the  front  platform,  where  the  driver  had 
to  keep  watch  of  them  and  see  that  they  did  not  leave  the  car 
without  his  knowledge,  though  it  was  not  his  duty,  but  that  of 
the  conductor,  to  deliver  the  same. 

By  the  rules  of  the  company  it  was  the  duty  of  the  driver 
to  attend  to  his  team,  and  to  look  aliead,  and  to  tlie  right  and 
left  for  passengers ;  he  had  no  duties  as  to  passengers  other 
than  those  of  a  prudent,  careful  driver,  and  neither  he  nor 
the  conductor  had  any  authority  to  allow  transit  of  persons  or 
property  on  the  car  free  of  fare  or  freight. 

To  all  the  evidence  offered  by  the  plaintiff  to  show  that  he 
was  permitted  to  get  upon  and  ride  on  the  car  by  the  driver 
and  conductor,  and  with  their  knowledge  and  consent,  past 
tlie  post  office  to  the  eastern  terminus,  and  thence  back  to  the 
place  where  the  injury  occurred,  the  defendants  objected,  upon 
the  gmund  that  neither  the  driver  nor  conductor  had  power 
to  give  the  plaintiff  a  free  ride ;  that  the  driver  had  nothing 
to  do  with  persons  on  the  car;  that  neither  was  an  agent  of 
the  defendants  for  any  such  purpose ;  and  that  there  was  no 
allegation  in  the  plaintiff's  declaration  to  which  such  evidence 
could  be  applied,  or  which  it  tended  to  establish;  but  the 
court  overruled  the  objection  and  admitted  tlie  evidence. 

Tlie  plaintiff,  for  the  purpose  of  showing  that  he  was  not  a 
trespasser  on  the  car,  but  was  there  with  the  knowledge  and 
permission  of  the  defendants,  and  to  show  that  the  driver 
knew  that  he  intended  to  get  off  at  the  post  office,  and  was 
negligent  in  not  stopping  the  car  for  him  to  get  off,  offered 
evidence  to  prove  that  the  driver  requested  the  plaintiff  to 
take  the  package  of  newspapers,  then  on  the  platform,  and 
deliver  it  at  tlie  post  office,  and  that  the  plaintiff  assented  to 
the  request,  and  that  it  was  while  he  was  getting  off  the  car 
with  the  package  that  he  was  injured.  To  the  admission  of 
tliis  evidence  the  defendants  objected,  on  the  ground  that  the 
driver  was  not  their  agent  for  the  purpose  of  leaving  papers 
at  the  post  office,  or  requesting  or  employing  ttie  plaintiff  to 
do  80 ;  and  on  the  further  ground  that  if  the  court  should  be 
of  the  opinion  that  the  driver  was  their  agent  for  such  pur- 
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pose,  then  his  employment  of  the  plaintiff,  if  within  his 
authority,  made  the  plaintiff  his  fellow-servant,  for  whose 
iiijury,  in  the  manner  above  described,  the  defendants  would 
not  be  liable ;  and  on  the  further  ground  that  the  evidence 
w^as  not  relevant  to  any  question  presented  by  the  plaintiff's 
declaration.  The  court  overruled  the  objection  and  admitted 
the  evidence. 

The  defendants  claimed  that  under  the  facts  they  were  not 
liable  for  the  injury ;  that  the  plaintiff  was  a  trespasser  on 
the  car,  and  that  they  owed  him  no  duty,  except  not  wantonly, 
(or  by  gross  carelessness,  tantamount  to  wantonness.)  to 
injure  him ;  that  they  did  not  owe  him  even  that  till  aware  of 
his  presence  on  the  car ;  that  they  owed  him  no  duty  to  stop 
and  let  him  get  off  till  requested  to  do  so,  or  at  least  till 
made  aware  that  he  proposed  to  get  off  where  he  did ;  and 
that  it  was  of  itself  a  negligent  and  careless  act  to  get  off 
the  forward  end  of  the  car  while  the  same  was  in  motion. 
The  defendants  claimed  that  upon  the  undisputed  facts  in  the 
case  and  upon  the  facts  as  found,  as  matter  of  law,  they  were 
not  liable  in  this  case.  The  court  overruled  these  claims  and 
rendered  judgment  for  the  plaintiff  for  full  damages. 

The  defendants  moved  for  a  new  trial  for  error  in  the 
rulings  of  the  court. 

The  case  was  argued  at  a  former  term  of  the  court,  and 
re-argued  at  the  present  term  by  direction  of  the  judges. 

G,  H.  Watrous^  in  support  of  the  motion. 

I.  Although  the  record  shows  a  finding  that  the  defend- 
ants* negligence  caused  the  injury,  yet  facts  are  found  which 
show  clearly  that  there  was  no  fault  on  their  part.  The  court 
will  assume  the  facts  found  to  be  all  that  bear  on  the  case,  or 
at  least  all  that  tend  to  support  the  conclusion  arrived  at  by 
the  court.  Young  v.  Nisw  Haven,  39  Conn.,  435.  These 
facts  do  not  tend  to  support  the  allegation  of  negligence.  If 
the  driver  knaw  that  the  plaintiff  intended  to  get  off  at  the 
post  office,  that  knowledge  does  not  make  it  negligence  not  to 
stop  before  he  arrived  at  the  post  office.  Besides,  no  negligence 
in  not  stopping  is  alleged  in  the  declaration.    The  aveiment 
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is  that  the  car  was  "  managed  and  directed  upon  and  over  the 
plaintiff."  The  car  was  in  fact  stopped  as  soon  as  the  driver 
knew  the  plaintiff  had  attempted  to  get  off.  And  he  had 
not  then  reached  the  post  office.  Again,  the  driver  had  no 
right  to  stop  the  car  except  in  obedience  to  a  signal  from  the 
conductor's  bell,  or  from  a  party  desiring  to  get  on  the  car. 
It  was  therefore  the  conductor's  duty,  if  that  of  anybody,  to 
cause  the  car  to  stop  to  let  the  plaintiff  off,  but  the  plaintiff 
had  not  informed  him  that  he  wanted  the  car  stopped,  or  that 
he  intended  to  get  off.  The  decision  of  the  judge,  that  the 
defendant  was  careless  in  not  stopping,  being  without  any 
foundation  in  the  facts,  is  a  legal  non  sequitur. 

2.  Whether  these  facts  raised  a  duty  is  a  question  of  law, 
or  of  mixed  law  and  fact.  Derwort  v.  Loomer^  21  Conn., 
245;  Dimock  v.  Svffield^  30  id.,  129;  LyndBay  v.  Conn.  ^ 
Passumpsic  Rivers  It.  R.  Co.y  27  Verm.,  648;  Railroad  Co. 
V.  Skinner  J  19  Penn.  S.  R.,  298;  Pennsylvania  R\  R.  Co.  v. 
Beale,  73  id.,  503;  Lake  Shore  ^c.  R.  R.  Co.  v.  Miller,  25 
Miclu,  274;  Flemming  v.  Western  Pacific  R,  R.  Co.,  49  Cal., 
253;  Filer  v.  N.  Y.  Central  R.  R.  Co.,  49  N.  York,  47; 
Baulec  V.  N.  York  ^  Harlem  R.  R.  Co.,  59  id.,  356. 

3.  It  is  equally  clear  from  the  finding  that  the  plaintiff  not 
only  contributed  to,  but  caused,  his  own  injury.  The  court 
below  says  "  no  contributory  negligence  is  found  to  have  been 
proven."  It  is  not  found  that  the  plaintiff  did  not  contribute. 
This  should  be  found  to  sustain  the  judgment  below.  Lake 
Shore  ^c.  R.  R.  Co.  v.  Miller,  supra;  Park  v.  G*Brien,  23 
Conn.,  339;  Fox  v.  Glastonbury,  29  id.,  204;  Carey  v.  Day, 
86  id.,  152.  The  court  says  that  "  the  plaintiff,  in  getting  off 
the  car,  under  the  circumstances,  used  as  much  care  as  could 
be  expected  of  a  person  of  his  age."  But  he  did  not  use  any 
at  all,  as  the  finding  shows.  In  violation  of  instructions 
before  his  eyes,  he  occupied,  and  got  off  from,  the  forward 
end  of  the  car  when  in  motion.  He  did  not  ask  anybody  to 
stop  the  car  and  let  him  get  off.  He  did  not  even  let  any  one 
know  that  he  was  about  to  get  off,  but  jumped  off  backwards 
and  before  he  reached  the  post  office.    Unless  absolutely  no 
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care  is  reasonable  care  in  a  boy  ten  years  old,  ho  did  not  use 
as  much  care  as  under  the  circumstances  could  be  expected. 
Lake  Shore  ^c.  R.  R.  Co.  v.  Miller^  supra ;  Nichols  v.  Mid- 
dlesex R.  R.  Co,y  106  Mass.,  463;  Cram  v.  Metropolitan  R. 
R.  Co.,  112  id.,  88;  Hast  Saginaw  R.  R.  Co,  v.  Bohn,  27 
Mich.,  503;  Brown  v.  European  ^  N.  Am.  R.  R.  Co.,  68 
Maine,  884;  Baltimore  City  R.  R.  Co.  v.  Wilkinson,  30 
Maryl.,  224;  Solomon  v.  Central  Park  ^c.  R.  R.  Co.,  1 
Sweeny,  298;  Hadencamp  v.  Second  Avenue  R.  R,  Co.,  id., 
490 ;  Reynolds  v.  K  York  Central  R.  R.  Co.,  58  N.  York, 
248;  Burrows  v.  Erie  R.  R.  Cb.,  63  id.,  556. 

4.  The  plaintiff  was  not  a  passenger.  He  was  in  fact  a 
trespasser  on  the  car.  At  most,  and  by  the  finding,  he  was 
there  by  sufferance  or  license,  paying  no  fare,  and  defendants 
did  not  owe  him  the  duty  they  owed  a  passenger.  Tliis  is 
purely  a  question  of  law.  Patterson  v.  Philadelphia  ^c.  R.  R. 
Co.,  41  Houst.,  103;  Union  Pacific  R.  R.  Co.  v.  Nichols,  8 
Kansas,  505 ;  Illinois  Central  R.  R.  Co.  v.  Godfrey,  14  Am. 
Reg.,  290;  Jeffersonville  ^c.  R.  R.  Co.  v.  Goldsmith,  T.Ind., 
Law  43;  Shearm.  &  Redf.  on  Neg.,  §§  262,  8,  4. 

5.  The  assent  of  the  driver  that  the  plaintiff  might  get  on 
the  car  and  ride  without  paying  fare,  was  not  the  assent  ol 
the  company.  The  driver  had  no  duty  except  to  properly 
drive  his  team  and  look  out  ahead  for  passengers  and  a  clear 
track.  Neither  he  nor  the  conductor  had  any  power  to  grant 
a  free  ride,  nor  was  it  within  the  scope  of  the  apparent  power 
of  eitlier  of  them,  certainly  not  witliin  that  of  the  driver. 
The  conductor  did  not  even  know  that  the  boy  was  on  tlie  car, 
and  hence  could  not  have  assented  to  his  being  there,  even  if 
his  assent  could  bind  the  company.  His  duties  were  to  col- 
lect fares  and  cause  the  car  to  stop  for  passengers  to  get  on 

*  or  off.  He  had  no  other.  Hence  the  assent  of  the  driver 
did  not  change  the  relation  of  the  plaintiff  to  the  defendants, 
or  impose  on  the  defendants  the  duty  to  treat  him  as  a  paa^n- 
ger.  Thames  Steamboat  Co.  v.  Himsatanic  R.  R.  Co.,  24 
Conn.,  40;  Crocker  v.  New  London  ^c.  R.  R.  Co.,  id.,  249; 
SwazeyY.  Union  Martf.  Co.,  42  id.,  556;  Stephenson  t.  N. 
York  ^  Harlem  R.  R.  Co.,  2  Duer,  843.    The  driver  had  no 
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power  to  leave  a  package  for  the  defendants  at  the  post  office 
and  no  power  to  engage  the  plaintiff  so  to  do,  and  his  act  in 
that  behalf  was  not  the  act  of  tlie  defendants;  and  if  the 
driver  was  careless  in  this  respect  that  carelessness  cannot  be 
imputed  to  the  defendants.  A  car  driver  is  not  a  general 
agent.  In  this  aspect  of  the  case  the  driver  employed  the 
plaintiff  to  do  an  act  which  he,  as  driver,  had  no  power  to  do, 
and  in  connection  with  that  employment  was  guilty  of  neg- 
lect towards  the  plaintiff.  Wihon  v.  Peverly^  2  N.  Hamp., 
648;  JElkina  v.  Boston  ^  Maine  R.  R,  Co.,  23  id.,  275; 
Oxford  V.  PeUr,  2i^  111.,  434;  Wright  v.  WUcox,  19  Wend., 
343;  Bristol  Knife  Co.  v.  First  Nat.  Bank,  41  Conn.,  421; 
New  Orleans  ^c.  R.  R.  Co.  v.  Harrison,  48  Miss.,  112; 
Shearm.  &  Redf.  on  Neg.,  §§  63,  64. 

6.  The  evidence  objected  to  should  have  been  excluded. 
1st.  If  the  driver  had  no  power  to  give  the  plaintiff  a  free 
ride,  then  proof  that  he  knew  of  and  assented  to  his  riding 
did  not  tend  to  show  that  the  plaintiff  was  on  the  car  by  per- 
mission of  the  defendants.  2d.  If  the  driver  had  no  power 
to  leave  papers  at  the  post  office,  or  to  employ  the  plaintiff  to 
do  so,  then  proof  that  he  did  so  employ  him  did  not  tend  to 
show  either  that  the  defendants  were  careless  in  the  manage- 
ment of  the  car,  or  that  they  permitted  the  plaintiff  to  ride 
free.  3d.  Tlie  admission  of  this  evidence  to  show  that 
defendants  were  careless  "in  not  stopping  their  car"  was 
clearly  wrong;  for  there  is  no  allegation  in  the  declaration  of 
any  omission  of  duty  in  this  regard,  and  the  plaintiff  can 
only  recover  ^'secundum  allegata  et  probata.^^  Gould's  PL, 
160,  §  7;  Do^iglass  v.  Chatham,  41  Conn.,  237. 

7.  The  court  below  erred  in  disregarding  the  claims  made 
by  the  defendants  as  to  their  non-liability  upon  the  facts 
proved.  Ist.  The  plaintiff  was  riding  without  paying  fare 
and  without  the  knowledge  or  consent  of  the  defendants. 
Thlit  made  him  a  trespasser,  and  as  a  matter  of  law  the 
defendants  owed  him  no  duty  except  as  stated,  and  of  course 
did  not  owe  him  that  till  aware  of  his  bodily  presence  on 
the  car.  What  right  had  the  court  to  disregard  this  claim? 
The  defendants  were  at  least  entitled  to  have  this  claim  con- 
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sidered  iii  connection  with  the  question  whether  the  plaintiff 
was  injured  by  their  negligence,  or  his  own,  or  by  inevitable 
accident.  2d.  The  defendants  claimed  "  that  they  owed  the 
plaintiff  no  duty  to  stop  and  let  him  off  till  requested  to  do 
so,  or  at  least  till  made  aware  that  he  proposed  to  get  off 
wlien  he  did."  There  is  nothing  in  the  facts  as  found,  to 
justify  the  court  in  disregarding  this  claim.  The  finding 
shows  that  the  car  was  moving  at  its  ordinary  speed,  was  on 
the  bridge,  had  not  reached  the  post  office,  and  that  neither 
the  driver  nor  the  conductor  knew  he  was  going  to  get  off,  or 
that  he  had  got  off  till  a  by-stander  called  out.  8d.  It  was 
negligence  per  se  for  the  plaintiff  to  jump  off  the  forward 
end  of  the  car  moving  at  its  ordinary  speed,  without  at  least 
asking  to  have  it  stopped,  and  without  any  notice  of  a  purpose 
so  to  do.  The  plaintiff  was,  at  all  events,  so  far  sui  juris  as 
to  know  enough  to  be  trusted  abroad  by  his  guardian,  and  to 
keep  out  of  the  way  of  obvious  danger. 

T.  E,  Doolittle  and  W,  L.  Bennett^  contra. 

1.  By  the  law  of  Connecticut  the  question  of  negligence 
is  one  of  fact,  to  be  decided  by  the  jury,  and  is  not  one  of 
law  for  the  court.  Beers  v.  Housatonic  B.  B,  Co,y  19  Conn., 
566;  Park  v.  O'Brien,  23  id.,  889;  Young  v.  City  of  New 
Haven,  39  id.,  435.  Where,  upon  this  point,  the  law  of  neg- 
ligence in  other  states  differs  from  that  in  this  state,  it  may 
be  stated  as  follows :  the  question  of  negligence  is  one  of 
mingled  law  and  fact,  to  be  decided  as  a  question  of  law  by 
the  court  when  the  facts  are  undisputed  or  conclusively 
proved,  but  to  be  decided  as  one  of  fact  by  the  jury  wlien  the 
facts  are  disputed  and  the  evidence  is  conflicting.  Eckert  v. 
Long  Island  B.  B.  Co.,  43  N.  York,  602;  Filer  v.  iV".  York 
Central  B.  B.  Co.,  49  id.,  47;  Belton  v.  Baxter,  68  id.,  411; 
Thurber  v.  Earlem  Bridge  ^c.  B,  B,  Co.,  60  id.,  326; 
GaT/norv.  Old  Colony  R.  B.  Co.,  100  Mass.,  208;  May<f\. 
Boston  ^  Maine  B,  B.  Co.,  104  id.,  137;  Brooks  v.  Sofner* 
ville,  106  id.,  271;  Sleeper  v.  Sandoum,  62  N.  Hamp.,  244; 
State  V.  Manchester  ^  Latorence  B.  B.  Co.,  id.,  563;  O^Fla- 
herty  v.  Union  B.  B.  Co.j  46  Misso.,  70;  Schierhold  r.  Norik 
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Beach  ^e.  R.  R.  Co,,  40  Cal.,  447;  Detroit  ^c.  R.  R.  Co,  v. 
Von  Steinberg^  17  Mich.,  118;  Railroad  Co.  v.  XjHadmon,  15 
Wall.,  401;  Railroad  Co.  v.  Stout,  17  id.,  659;  Wharton  on 
Neg.,  §  420.  Wc  submit  that  in  a  case  like  the  present, 
where  the  evidence  was  conflicting,  and  nothing  was  admitted, 
the  question  of  negligence  's  one  of  fact  by  the  law  of  other 
states  as  well  as  of  our  own.  It  has  been  decided  in  this 
case  by  the  tribunal  whose  duty  it  was  to  find  the  facts. 
There  is  no  question  of  law  in  regard  to  it  before  this  court. 
Nor  is  there  here  a  question  of  fact.  And  if  this  court  of 
law  would,  at  the  request  of  the  defendants,  try  the  question 
of  fact  whether  the  defendants  were  negligent  or  not,  it  has 
no  full  statement  of  evidence  before  it  upon  which  to  render 
a  verdict.  The  court  below  examined  all  the  evidence,  and 
from  it  found  the  fact  of  negligence.  This  evidence  is  not 
Bpread  out  upon  the  record.  We  call  the  attention  of  the 
court  to  the  following  cases,  in  which  the  facts  were  almost 
exactly  the  same  as  in  this.  Hestonville  ^c.  R.  R.  Co.  v. 
t jrray,  Penn.  S.  C.  Weekly  Notes  of  cases,  March  16,  1877 ; 
PUUburg  ^c.  R.  R.  Co.  v.  Caldwell,  74  Penn.  S.  R.,  421; 
Criisey  v.  Sestonville  ^c.  R.  R.  Co.,  75  id.,  83;  Phil.  City 
Railway  Co.  v.  Hdssard,  id.,  867;  Wilton  v.  Middlesex  R.  R. 
Co.,  107  Mass.,  108;  Hast  Saginaw  City  R.  R.  Co.  v.  Bohn, 
27  Mich.,  603. 

2.  All  the  evidence  offered  by  the  plaintiff  to  show  that 
be  was  permitted  by  the  conductor  and  driver  to  ride  upon 
the  car  was  admissible,  in  the  first  place,  as  showing  the  per- 
mission of  the  defendants.  The  driver  and  conductor  were 
the  only  persons  in  charge  of  the  car.  It  was  their  duty  to 
receive  persons  upon  the  car,  and  in  receiving  the  plaintiff 
they  acted  within  the  scope  of  their  employment,  even  though 
they  disobeyed  instructions  in  not  demanding  fare.  Wilton ' 
v.  Middlesex  R.  R.  Co.,  107  Mass.,  108.  When  the  servant, 
as  in  this  case,  acting  within  the  general  and  apparent  scope 
of  his  employment,  disobeys  a  direct  command  of  his  master, 
he  notwithstanding  makes  his  master  responsible  for  his  acts. 
BayUyy.  Manchester  ^c.  R.  R.  Co.,  L.  R.  8  C.  P.,  148; 
Lackawanna  ^c.  R.  R.  Co.  v.  Chenewithj  52  Penn.  S.  R., 
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882;  Pittsburgh  ^c.  E.  R.  Co,  v.  Caldwell,  74  id.,  421; 
Philadelphia' ^c,  B.  R.  Co.  v.  Derby,  14  How.,  468;  Drew 
V.  Sixth  Av.  R.  R.  Co.,  26  N.  York,  49.  If  the  plaintiff 
was  upon  the  car  with  the  direct  assent  of  the  driver  and  in 
full  sight  of  the  conductor  and  was  permitted  by  both  to 
remain,  he  was  not  a  trespasser.  Is  there  no  distinction 
between  the  rights  of  a  person  who  steals  a  ride  unknown  to 
the  officers  of  a  car,  and  those  of  one  who  openly  and  with 
their  consent  takes  his  place  upon  it  but  pays  no  fare  ?  If 
there  is  the  evidence  was  ad^nitted  rightly.  Wharton  on 
Neg.,  §  354;  Carroll  v.  N.  York  ^  K  Haven  R.  R.  Co.,  1 
Duer,  571;  Jacobus  v.  St.  Paul  ^  Chicago  R.  R.  Co,,  20 
Minn.,  125, 134;  Dunnx.  Grand  Trunk  R.  R.  Co.,  58  Maine, 
187;  Columbus  S^c.  R.  R.  Co.  v.  Powell,  40  Ind.,  37;  Great 
Northern  R.  R.  Co.  v.  Harrison,  10  Exch.,  376;  Austin  \. 
Great  Western  R.  R.  Co.,  L.  R.  2  Q.  B.,  442. 

3.  But  if  we  waive  all  question  whether  the  permission  of 
the  officers  of  the  car  could  change  the  position  of  the  plain- 
tiff from  trespasser  to  passenger,  and  admit  that  he  was  a 
trespasser,  the  evidence  is  still  admissible  as  bearing  upon 
the  negligence  of  the  driver  and  conductor.  Even  if  the 
plaintiff  was  a  trespasser  and  continued  as  such,  he  was  not 
withdrawn  from  the  protection  of  that  rule  which  requires 
that  no  person  shall  negligently  injure  another.  Lovett  v. 
Salem  ^c.  R.  R.  Co.,  9  Allen,  557 ;  Pittsburgh  ^c.  R.  R.  Co. 
V.  Donahue,  70  Penn.  S.  R.,  119 ;  Rounds  v.  Delatvare  if  c. 
R.  R.  Co.,  64  N.  York,  129;  Northwestern  R.  R.  Co.  v. 
Hack,  66  111.,  238;  Lynch  v.  Nurdin,  1  Adol.  &  El.,  N.  S., 
2S.  The  law  is  perfectly  well  settled  in  Connecticut.  John- 
son Y.  Patterson,  14  Conn.,  1;  Birge  v.  Gardiner y  19  id., 
507;  Daley  v.  Norwich  ^  Worcester  R.  R.  Co.,  26  jd.,  591; 
Isbell  V.  N.  York  ^  N.  Haven  R.  R.  Co.,  27  id.,  393;  Woolf 
V.  Chalker,  81  id.,  121.  If,  therefore,  the  plaintiff  was  a 
trespasser  the  defendants  could  not  negligently  drive  over 
him  without  liability.  The  knowledge  of  the  driver  and 
conductor  that  the  plaintiff  was  upon  the  car  and  that  he 
intended  to  get  off  at  the  post  office  was  important  to  be 
shown,  not  in  this  view  of  the  case  as  giving  the  permission 
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of    the  companj,    but  as    bearing  upon  the    question  of 
negligence. 

Carpenter,  J.  Tlie  plaintiff  at  the  time  of  the  accident 
was  ten  years  old.  He  was  riding  on  one  of  tlie  defendants' 
cars  with  the  knowledge  and  consent  of  the  conductor  and 
driver,  but  without  paying  fare.  He  was  requested  by  the 
driver  to  take  a  package  of  newspapers,  which  was  being 
carried  upon  the  car,  and  leave  it  at  the  post  office  in  Fair 
Haven,  where  the  boy  intended  to  get  off.  He  took  the 
papers,  and  without  notice  to  the  conductor  or  driver,  and 
while  the  car  was  in  motion,  before  reaching  the  crossing 
where  the  car  usually  stopped,  stepped  off  at  the  forward  end 
of  the  car,  and  in  doing  so  was  thrown  under  the  wheel  and 
received  the  injury  complained  of.  The  managers  of  the  car 
had  no  authority  to  carry  passengers  free.  A  notice  was 
conspicuously  posted  in  the  car,  printed  in  large  letters,,  for- 
bidding passengers,  among  .other  things — "  1.  To  get  on  or 
off,  or  to  occupy  the  forward  platform."  *  *  "3.  To  stand 
on  the  steps,  or  get  on  or  off  the  cars  when  in  motion." 
And  at  the  close  was  the  following: — "The  company  will  not 
be  responsible  for  any  accident  occurring  under  a  violation  of 
any  of  the  above  rules." 

The  court  found,  "that  this  injury  was  the  result  of  the 
careless  and  negligent  driving  and  management  of  the  car  by 
the  defendants'  driver  and  conductor  of  the  same.  The 
plaintiff  in  getting  off  the  car,  under  the  circumstances,  used 
as  much  care,  caution  and  prudence  as  could  be  expected  from 
a  person  of  his  age,  and  no  contributory  negligence  on  his 
part  is  found  to  have  been  proven." 

The  court  rendered  judgment  for  the  plaintiff,  and  the 
defendants  moved  for  a  new  trial. 

Before  considering  the  main  question  in  the  case  we  will 
briefly  notice  the  objections  to  evidence. 

To  the  evidence  offered  by  the  plaintiff  to  show  that  he 
was  permitted  to  ride  on  the  car  by  the  driver  and  conductor, 
the  defendants  objected,  "upon  the  ground  that  neither  the 
driver  nor  conductor  had  power  to  give  the  plaintiff  a  free 
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ride,  and  the  driver  had  nothing  to  do  with  persons  on  the 
car;  that  neither  was  an  agent  of  the  defendants  for  any- 
such  purpose." 

We  tliink  this  objection  is  not  well  taken.  The  defendants' 
car  was  managed  and  directed  by  the  conductor  and  driver. 
It  was  within  the  scope  of  their  authority  to  receive  passen- 
gers on  the  car  and  let  them  off.  Their  action  was  the  action 
of  the  company.  The  defendants  therefore  received  the 
plaintiff  as  a  passenger.  This  fact  cannot  be  affected  by  the 
omission  of  the  conductor  to  collect  fare.  Moreover  the 
matter  thus  proved  was  a  part  of  the  res  gestce;  it  shows  the 
time  and  mamier  of  the  accident  and  the  circumstances 
attending  it. 

The  plaintiff,  for  the  purpose  of  showing  that  he  was  not 
a  trespasser  on  the  car,  but  was  there  by  the  knowledge  and 
permission  of  the  defendants,  and  to  show  that  the  driver 
knew  that  the  plaintiff  intended  to  get  off  at  the  post  office, 
and  was  negligent  and  careless  in  the  management  of  his 
team,  and  in  driving  the  car,  and  in  not  stopping  for  the 
plaintiff  to  get  off,  offered  evidence  that  the  driver  requested 
the  plaintiff  to  take  a  package  of  newspapers  then  on  tlie 
platform,  and  deliver  it  at  the  post  office ;  and  that  while  the 
plaintiff  was  getting  off  the  car  with  the  package  he  was 
injured.  This  evidence  was  objected  to  on  the  ground  that 
the  driver  was  not  the  agent  of  the  defendants  for  the  purpose 
of  leaving  papers  at  the  post  office,  or  requesting  or  employ- 
ing the  plaintiff  to  do  so. 

We  think  this  evidence  was  admissible  for  some  or  all  of 
the  purposes  for  which  it  was  offered.  It  seems  that  the 
defendants  were  accustomed  to  carry  packages  and  parcels  on 
their  car,  and  that  both  the  conductor  and  driver  had  some 
duty  to  perform  in  respect  to  them.  Admitting  it  to  bo  true, 
as  the  objection  assumes,  that  the  driver  was  not  authorized 
to  leave  the  papers  at  the  post  office,  or  to  employ  the  plaintiff 
to  do  so,  still  the  evidence  was  admissible  to  show-  that  the 
driver  knew  that  the  plaintiff  was  on  the  car,  and  was  intend- 
ing to  get  off  at  the  post  office;  and  we  think  that  such 
knowledge  has  some  bearing  upon  the  question  of  negligence. 
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The  objection  that  requesting  tlie  plaintiff  to  take  charge 
of  the  papers  constituted  him  an  employee  of  the  defendants, 
if  true,  is  hardly  a  reason  for  excluding  the  testimony.  It 
was  still  admissible  for  the  purposes  for  which  it  was  offered. 
But  we  do  not  consider  that  the  plaintiff  was  in  any  sense  an 
employee  of  the  defendants.  He  was  merely  requested,  as 
any  other  passenger  might  have  been,  as  a  friendly  act,  to 
deliver  the  papers.  That  did  not  constitute  the  relation  of 
master  and  servant. 

The  objection  that  the  declaration  avers  no  negligence  "  in 
not  stopping  the  car"  cannot  avail  the  defendants.  It  is 
alleged  that  the  defendants  "  so  carelessly,  negligently  and 
unskillfully  managed  and  directed  said  car  as  to  run  said  car 
upon  and  over  the  plaintiff."  That  is  certainly  broad  enough 
to  admit  proof  that  the  negligence  consisted  in  part  in  not 
stopping  the  car  at  a  proper  time. 

We  now  come  to  the  principal  and  Inost  important  question 
in  the  case — the  claim  of  the  defendants  that  the  facts  found 
show,  as  matter  of  law,  that  the  defendants  were  guilty  of 
no  negligence,  and  that  the  plaintiff  was  guilty  of  contributory 
negligence;  and  that  the  finding  to  the  contrary  by  the  Supe- 
rior Court  should  under  the  circumstances  be  disregarded. 

If  the  finding  of  negligence  on  the  one  hand  and  of  due 
care  on  the  other  was  merely  a  conclusion  of  law  from  the 
facts  stated,  theii  this  would  have  been  a  legitimate  question 
for  us  to  consider.  If  on  the  contrary  negligence  and  due 
care  are  simply  questions  of  fact,  then  the  case  is  placed 
beyond  our  reach  by  the  finding. 

Negligence  is  ordinarily  a  question  of  fact  and  has  been  so 
considered  by  this  court.  Sometimes  however  it  has  been 
treated  as  a  mixed  question  of  law  and  fact,  especially  in 
cases  reserved,  and  the  questions  raised  have  been  heard  and 
determined.  We  think  it  must  be  regarded  as  a  question  of 
fact  here.  If  however  it  were  to  be  considered  as  a  mixed 
question  of  law  and  fact,  we  should  even  then  find  it  difficult 
upon  any  recognized  principles  to  disturb  the  judgment. 

If  it  be  admitted  that  the  plaintiff  was  a  trespasser  on  the 
defendants'  car  his  right  of  action  is  not  necessarily  thereby 
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defeated.  But  it  is  unnecessary  to  discuss  this  question,  as 
we  think  he  can  hardly  be  viewed  in  the  light  of  a  trespasser. 
He  was  rightfully  on  the  car — was  there  by  the  consent  of 
the  defendants'  servants.  They  had  a  right  to  collect  fare, 
and  as  between  themselves  and  their  employers  it  was  their 
duty  to  do  so.  Tlieir  neglect  of  this  duty  did  not  make  him 
a  trespasser,  and  did  not  relieve  them  of  the  obligation  to  use 
reasonalile  care  not  to  injure  him. 

In  the  facts  as  they  appear  there  is  some  evidence  of  neg- 
ligence. Negligence  is  a  relative  term.  Conduct  which 
might  be  negligent  at  one  time  or  in  respect  to  one  person, 
might  not  be  at  another  time  or  in  respect  to  another  person.  ' 
Much  necessarily  depends  upon  the  condition  and  circum- 
stances of  the  parties.  If  the  plaintiff  had  been  an  adult 
perhaps  the  notice  posted  at  each  end  of  the  car,  forbidding 
passengers  to  get  on  or  off  the  forward  platform  or  while  the 
cars  were  in  motion,  and  that  the  company  would  not  be 
responsible  for  accidents  occurring  in  consequence  of  any 
violation  of  these  rules,  would  have  been  all  that  would  have 
been  required  of  them.  There  is  room  for  the  presumption 
that  he  could  read  the  notice,  and  that  he  did  read  it,  and 
that  he  had  sufficient  judgment  and  discretion  to  heed  it. 
But  the  case  before  us  is  that  of  a  mere  child.  He  may  or 
may  not  have  read  the  notice..  If  he  read  it  he  may  not 
have  comprehended  it.  If  lie  comprehended  it  the  thought- 
lessness of  childhood  may  have  caused  him  immediately  to 
forget  it  and  consequently  to  disregard  it.  Under  these  cir- 
cumstances there  was  some  obligation  resting  upon  the  driver 
and  conductor  to  see  that  these  rules  were  complied  with. 

It  is  perfectly  natural  for  a  boy  of  that  age,  if  allowed  to 
do  as  he  pleases,  to  disregard  such  rules.  Some  restraining 
authority  seems  to  have  been  called  for  in  this  case  and  none 
was  exercised.  Thus  it  would  seem  that  there  may  have  been 
negligence  in  managing  and  directing  the  car  in  respect  to 
this  boy,  while  the  same  circumstances  in  respect  to  a  person 
of  mature  years  would  not  constitute  negligence.  An  adult 
might  have  stepped  off  the  car  witll  impunity,  and  the  driver 
might  properly  have  allowed  him  to  judge  and  act  for  him- 
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self.  Not  80  with  this  boy.  He  knew  he  was  on*  the  front 
platform  in  violation  of  the  rule.  Had  he  enforced  the  rule 
and  sent  him  inside  the  car  probably  the  accident  would  not 
have  happened.  He  knew  also  that  the  boy  intended  to  get 
off  the  car.  If,  instead  of  sending  him  inside,  he  had 
allowed  him  to  get  off  but  had  restrained  him  until  he  had 
stopped  the  car,  then  there  would  have  been  no  accident.  So 
too  if  the  conductor  had  looked  after  the  plaintiff  he  might 
easily  have  been  kept  within  the  rules  and  the  accident  have 
been  prevented. 

These  remarks  are  applicable  to  some  extent  to  the  other 
branch  of  the  case— due  care  on  the  part  of  the  plaintiff. 
It  is  found  that  he  "  used  as  much  care,  caution  and  prudence 
as  could  be  expected  from  a  person  of  his  age."  Conduct 
which  might  ordinarily  be  expected  from  such  a  boy  might  be 
negligence  in  an  older  person. 

But  whether  the  court  erred  in  arriving  at  conclusions  of 
fact  is  immaterial.  We  are  unable  to  see  that  it  erred  in  the 
application  of  legal  principles. 

A  new  trial  must  be  denied. 

In  this  opinion  the  other  judges  concurred. 


Charles  Monson  and  another  vb.  Louise  E.  Beecher. 

The  defendant,  a  married  woman  living  with  her  husband,  executed  a  promis- 
sory note  to  the  plaintiffs,  who  afterwards  brought  suit  against  her  upon  it; 
tiie  declaration  containing  a  special  count  on  the  note  and  the  common  countA 
in  assumpsit.  A  rule  of  the  court  required  all  pleas  to  be  filed  at  the  first 
term  and  provided  that  all  cases  in  which  it  was  not  done  should  be  rejrarded 
as  standing  on  the  statute  general  issue  without  notice.  No  plea  was  filed  at 
the  first  term.  Upon  the  trial  at  a  later  term  the  plaintiffs  filed  the  note  as 
a  bill  of  particulars  under  the  common  counts,  and  claimed  to  recover  only 
thereon.    Held — 

1.  That  the  coverture  of  the  def  ndant  was  a  matter  that  could  not  be  proved 
Tinder  the  general  issue  witbont  notice. 

2.  That  the  filing  of  the  note  under  the  common  counts  was  not  such  an  amend* 
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ment  of  the  declanitioD  as  allowid  the  defendant  to  amend  her  j»lca  without 
cost. 

Assumpsit  on  a  promissory  note,  brought  to  the  Court  of 
Common  Pleas  of  New  Haven  County,  and  tried  to  the  court 
before  Feck^  J,  Judgment  for  plaintiffs  and  motion  for  a 
new  trial  by  defendant.  The  case  is  fully  stated  in  the 
opinion. 

D.  B.  Wright^  in  support  of  the  motion. 

W.  0.  Case  and  L.  P.  Deming^  contra. 

Pardee,  J.  Upon  the  7th  day  of  August,  1876,  the 
defendant,  Mrs.  Beecher,  then  having  and  living  with  a  hus- 
band, executed  and  delivered  to  the  plaintiffs  her  promissory 
note  for  $258.  This  not  being  paid  at  maturity  the  plaintiffs 
brought  an  action  thereon.  The  declaration  contained  a 
special  count  upon  the  note,  together  with  the  common  counts 
in  general  assumpsit.  The  writ  was  made  returnable  to  the 
Court  of  Common  Pleas  for  New  Haven  County  at  the  June 
term,  1876;  thence  the  cause  came  by  legal  continuances  to 
the  October  term,  1877.  The  defendant  appeared  at  the 
return  day,  but  filed  no  plea  during  the  first  term.  A  rule  of 
the  court  provides  that  "  the  plea  must  in  all  cases  be  filed 
during  the  first  term,  and  the  pleadings  must  be  closed  before 
the  opening  of  the  second  term.  Cases  in  which  the  plea  is 
not  so  filed  will,  in  th^  absence  of  special  order,  be  considered 
as  standing  on  the  statute  general  issue,  without  notice."  No 
special  order  was  made  in  this  case. 

Upon  the  trial  at  the  October  term,  1877,  the  plaintiffs 
claimed  to  recover  only  upon  the  note,  and  offered  to  file  the 
same  as  their  bill  of  particulars.  The  defendant  objected, 
insisting  that  the  original  note  declared  upon  could  not  be 
used  for  that  purpose.  The  court  permitted  it  to  be  done; 
and  to  this  exception  was  taken. 

The  defendant  then  claimed  that  this  act  of  filing  the  note 
operated  as  an  amendment  of  the  declaration,  and  thus  gave 
her  an  opportunity  to  change  her  plea  of  the  general  issue 
without  notice  to  a  like  plea  with  notice  of  her  coverture, 
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under  the  statute  allowing  change  of  plea  to  follow  change  of 
declaration.  The  court  refused  to  permit  her  to  change  licr 
plea  except  upon  payment  of  costs ;  and  to  this  exception  was 
taken. 

The  plaintiffs,  having  offered  the  original  note  in  CTidence, 
and  one  of  them  having  testified  that  they  owned  it,  that  it 
was  due  and  unpaid,  and  was  the  note  on  which  the  suit  was 
brought,  rested.  The  defendant  then  offered  evidence  to 
prove  the  coverture,  under  the  general  issue.  The  plaintiffs 
objected,  and  the  court  refused  to  admit  it  and  rendered 
judgment  for  them;  the  defendant  filed  a  motion  for  a  new 
trial. 

In  this  case  the  pleader  followed  the  form  usually  adopted 
in  framing  declarations  in  actions  upon  promissory  notes;  he 
declared  specially  in  one  count  upon  the  note  and  added  the 
common  counts  as  a  matter  of  prudence,  that  he  might 
thereby  save  a  verdict  even  if  there  should  occur  a  fatal  vari- 
ance between  the  evidence  and  the  special  count.  Upon  the 
trial  the  original  note  was  offered  in  evidence  and  a  statement 
was  made  that  it  was  the  only  claim  upon  which  judgment 
would  be  asked.  Thereby  nothing  was  added  to  or  taken 
from  the  declaration.  The  plaintiffs  did  not  say  that  they 
should  strike  out  the  common  counts;  they  simply  explained 
that  no  other  use  would  be  made  of  them  than  to  save  a  bill 
of  costs  upon  a  possible  variance.  This  is  not  an  amendment 
in  any  such  sense  as  to  entitle  the  defendant  to  change  her 
plea. 

The  statute,  Revision  of  1875,  sec.  10,  page  424,  provides 
that  under  the  general  issue  the  defendant  shall  not  "give  in 
evidence  any  matter  in  avoidance,  or  any  defence  consistent 
with  the  truth  of  the  material  allegations  in  the  declaration, 
unless  at  the  time  of  pleading  he  shall  file  notice  thereof  in 
writing,  Ac. ;"  and  the  defendant  insists  tliat  by  reason  of 
her  coverture  she  had  not  the  legal  capacity  to  make  the 
promise  embodied  in  the  note;  that  there  can  be  no  such 
thing  as  an  avoidance  of  that  which  never  existed,  and  there- 
fore that  the  court  erred  in  refusing  permission  to  prove  that 
coverture  under  the  general  issue. 
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Of  fraud  as  a  defence,  in  connection  with  this  statute,  in 
Soxie  V.  Home  Insurance  Co,,  32  Conn.,  21,  the  court  said: 
"  The  fraud  of  the  master  was  barratry,  (notwithstanding  he 
was  part  owner,)  and  a  peril  insured  against,  unless  the  other . 
owner  or  tlie  plaintiff  assented  to  it.  It  was  essential  to  the 
intended  defence  therefore,  that  either  the  original  combina- 
tion or  the  subsequent  assent  should  be  proved.  The  one 
goes  to  show  that  the  contract,  although  primd  facie  valid, 
was  void;  the  other,  that  the  evil  practice  of  the  master, 
which  was  primd  facie  barratry,  was  not  such,  but  the  fraud 
of  the  other  owner  and  the  plaintiflf  also;  and  both  were 
matter  of  avoidance,  and  should  have  been  inserted  in  the 
notice.  The  action  is  assumpsit  on  an  express  contract,  and 
doubtless  under  the  rules  of  the  common  law  as  gradually 
relaxed  from  their  original  strictness,  and  existing  prior  to 
the  statute  of  1848,  would  be  admissible  under  the  general 
issue  alone.  But  that  statute  changed  the  common  law  in 
that  respect,  and  since  its  passage  fraud,  if  relied  upon,  must 
be  set  up.  If  there  is  an  apparent  distinction  between  fraud 
which  goes  to  the  original  validity  of  the  contract,  and  fraud 
which  operates  in  avoidance  of  it  after  its  execution,  that 
distinction  is  not  real  and  seems  to  be  practically  disregarded 
in  the  recent  rules  incorporated  into  the  English  practice. 
*  *  *  And  so,  according  to  the  construction  given 
by  us  to  the  statute  in  the  recent  case  of  Mahaiwe  Bank  v. 
DouglasSj  81  Conn.,  170,  the  evidence  of  fraud  was  clearly 
matter  of  avoidance  also,  and  within  it.  There  we  held  the 
evidence  admissible  under  the  general  issue,  because  it  showed 
that  the  contract  set  up  never  was  in  fact  executed  by  the 
defendant.  Here  the  execution  of  the  contract  is  conceded, 
and  the  defence  should  have  been  set  up  in  the  notice ;  and 
for  that  reason  the  testimony  was  rightfully  excluded."  What 
is  there  said  of  fraud  may  be  said  here  with  equal  force  of 
coverture ;  each  is  present  at  the  inception  of  the  contract ; 
but  the  interpretation  by  the  court  of  the  statute  suggests 
that  it  disregards  the  distinction  between  void  and  voidable 
contracts,  and  requires  this  defendant,  if,  after  having  put 
her  name  to  a  promissory  note,  she  intends  to  rely  upon  her 
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coverture  as  a  defence  against  the  consequences  of  that  act, 
to  give  warning  thereof  in  writing  when  pleading. 

One  of  the  English  rules,  adopted  in  1834,  provides  that 
"  in  every  species  of  assumspit,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge  but 
those  which  show  the  transaction  to  be  either  void  or  voidable 
in  point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded;  ex.  gr,j  infancy,  coverture,  *  *  and 
various  other  defences  must  be  pleaded;"  herein  expressly 
placing  void  and  voidable  contracts  upon  the  sameiasis,  for 
this  particular  purpose.  Mr.  Chitty  says  that  these  rules  put 
an  end  to  the  misapplication  and  abuse  of  the  general  issue, 
and  compel  a  defendant  in  terms  to  deny  particular  parts  of 
the  declaration  and  to  plead  specially  every  matter  of  defence 
not  merely  consisting  of  denial  of  the  allegations  in  it. 

An  act  of  Parliament,  16  and  17  Victoria,  c.  113,  sec.  70, 
provides  that  every  defence  which  admits  a  contract  in  fact, 
but  relies  upon  matter  in  avoidance  or  discharge  or  illegality, 
on  the  ground  of  fraud  or  otherwise,  as  for  instance  infancy, 
coverture,  &c.,  shall  be  pleaded  specially. 

For  the  purpose  of  placing  limitations  upon  the  general 
issue  coverture  seems  to  have  been  classed  in  England,  in  rule 
and  statute,  as  matter  in  avoidance ;  and  tims  it  should  be 
under  our  own  statute. 

There  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred;  except  Car- 
penter, J.,  who  did  not  sit. 


•  »• 


George  K.  Whiting  v%.  The  City  op  New  Haven. 

The  charter  of  the  city  of  New  Haven  providea  that  the  common  council,  in 
taking  land  for  a  street,  nnder  the  power  given  it  to  lay  ont  streets,  shall  give 
notice,  and  afterwards  make  compensation,  to  the  ''owner"  of  land  so  taken. 
Held  that,  where  land  so  taken  is  covered  by  a  mortgage,  the  mortgf^;or  and 
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not  the  mortgagee  is  the  owner  of  the  land  within  the  meaning  of  the  charter, 
and  that  after  notice  has  heen  regularly  given  and  compensation  made  to  the 
mortgagor,  the  citj  is  not  liable  to  the  mortgagee. 

Petition  in  chancery,  to  compel  tlie  respondent  city  to  pay 
to  the  petitioner,  a  mortgagee  of  certain  land  taken  for  the 
extension  of  a  city  street,  compensation  for  the  land  so  taken ; 
brought  to  the  Superior  Court,  and  reserved,  upon  a  demurrer 
to  the  petition,  for  the  advice  of  this  court.  The  case  is 
suflBciently  stated  in  the  opinion. 

L.  JV.  Blydenburgh^  in  support  of  the  demurrer. 

L.  U.  Munsorij  contra. 

Granger,  J.  This  is  a  petition  in  equity  in  which  the 
petitioner  alleges  that  he  was  the  mortgagee  of  certain  lands 
described  in  the  petition,  and  that  the  court  of  common 
council  for  the  city  of  New  Haven  ordered  an  extension  and 
lay-out  of  Gilbert  Avenue  so  called,  which  extension  according 
to  the  order  carried  the  street  through  the  land  mortgaged  to 
the  petitioner,  thereby  diminishing  his  mortgage  security; 
that  he  had  no  notice  of  such  lay-out  and  extension,  and  no 
notice  of  the  meetings  of  the  board  of  compensation,  and 
that  he  was  ignorant  of  the  doings  of  the  city  in  the  premises 
until  after  it  was  too  late  to  take  an  appeal;  and  praying  that 
the  city  be  required  to  restore  the  land  or  pay  the  petitioner 
the  amount  of  the  impaired  value  of  his  security,  or  that 
other  proper  relief  be  granted.  To  this  petition  the  city 
demurred,  and  the  case  is  reserved  for  the  advice  of  this 
court. 

The  chief  question  presented  by  the  record  is,  whether  the 
petitioner  was  the  owner  of  the  land  through  which  the  street 
was  laid,  within  the  meaning  of  the  law  and  the  charter  of 
the  city. 

The  24th  section  of  the  charter  empowers  the  common 
council  to  order  streets  to  be  laid  out.  Section  25th  provides 
that  before  laying  out  such  streets  the  board  of  road  commis- 
sioners of  the  city  shall  cause  reasonable  notice  to  be  given  to 
all  "owners  of  land,"  proposed  to  be  taken  for  such  street,  at 
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least  six  days  before  the  time  fixed  for  hearing,  that  they  may 
appear  and  show  cause  against  the  lay-out.  Section  26th 
provides  that  just  compensation  shall  be  made  to  the  person 
"whose  property  has  been  taken"  for  such  improvements 
before  "said  land"  shall  be  taken  and  devoted  to  the  public 
use.  Section  27th  provides  that  all  damages  done  to  any 
"owner  of  land,"  by  the  taking  of  "such  land"  for  public 
use,  shall  be  assessed,  &c.,  after  due  notice  given  to  such 
"owner"  to  appear  before  the  board  of  compensation  and  be 
heard  in  reference  thereto. 

K  the  petitioner  was  the  owner  of  the  land  taken,  then  he 
was  entitled  to  the  notice  provided  for  m  the  city  charter. 
Was  he  the  owner  of  the  land? 

This  question  is  very  narrow,  and  admits  of  little  discus- 
sion. In  the  case  of  City  of  Norwich  v.  Hubbard  and  others^ 
22  Conn.,  587,  Church,  C.  J.,  in  giving  the  opinion  of  the 
court,  says :  "A  mortgagee  out  of  possession  is  not  the  pro- 
prietor of  the  mortgaged  premises,  and  in  common  parlance 
is  never  spoken  of  as  such ;  nor  is  he  so  recognized  in  a  legal 
sense.  In  truth  the  mortgagee  has  only  a  lien  and  cannot  be 
considered  or  treated  as  a  proprietor  or  owner  of  the  mort- 
gaged estate."  This  view  is  corroborated  by  analogous  cases. 
In  laying  out  new  highways,  either  by  the  selectmen  or  by  the 
county  courts,  or  in  repairing  old  ones,  no  provision  is  made 
by  law  for  notice  to  be  given  to  mortgagees,  nor  in  practice  is 
this  ever  done.  The  interests  of  mortgagees  are  not  regarded 
in  these  proceedings;  they  are  necessarily  connected  witli  the 
interests  of  the  mortgagor,  and  in  this  respect  subject  to 
them.     See  also  Milh  v.  Shepard^  80  Conn.,  101. 

Does  the  charter  of  the  city  of  New  Haven  or  any  other 
law  require  notice  to  be  given  to  a  mortgagee  in  a  case  of 
this  kind  ? 

The  charter  does  not  in  terms  require  any  notice  to  be 
given  to  the  mortgagee;  it  only  speaks  of  the  "owner"  of  the 
land,  and  requires  notice  to  be  given  to  "  such  owner."  It  is 
true  that  in  section  26  it  is  provided  that  just  compensation 
shall  be  made  to  the  person  whose  "  property"  is  taken  for 
such  improvements  before  the  land  shall  be  taken  or  devoted 
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to  public  use.  But  we  think  the  word  "property**  in  this 
section  is  used  in  place  of  the  word  "land,"  and  that  no 
such  distinction  can  be  made  as  is  claimed  by  the  petitioner, 
that  property  in  this  connection  means  something  different 
from  land,  and  that  the  interest  of  the  mortgagee  was  meant 
to  be  protected  by  the  use  of  this  term.  This  would  be  a 
forced  construction  of  the  language  used  in  the  section  of  the 
charter  referred  to.  If  it  was  intended  by  the  legislature 
when  the  charter  was  passed,  that  a  mortgagee  should  be 
notified,  it  is  but  reasonable  to  suppose  that  appropriate  words 
would  have  been  used  for  that  purpose. 

The  petitioner  was  not  the  owner  of  the  land,  and  as 
neither  the  charter  nor  any  other  law  requires  that  the  peti- 
tioner should  have  had  notice  of  the  action  of  the  city,  we 
cannot  require  it  without  the  exercise  of  powers  which  we  do 
not  possess. 

The  Superior  Coiut  is  therefore  advised  that  the  petition  is 
insufficient. 

In  this  opinion  the  other  judges  concurred;  except  Cab- 
PENTEB,  J.,  who  did  not  sit. 


Prances  E.  Wheeler's  Appeal  from  Probate. 

The  commissioners  on  an  insolvent  estate.of  a  deceased  person  made  their  report 
and  no  appeal  was  taken  within  the  twenty  one  days  allowed  by  law.  A 
month  after  the  time  for  appealing  had  expired  the  General  Assembly  passed 
a  special  act  allowing  appeals  to  be  taken  from  the  doings  of  the  commissionen 
on  that  estate  within  twenty-one  days  after  the  rising  of  the  Assembly.  Held 
that  the  act  was  constitutional  and  valid. 

The  act  (Gen.  Statutes,  tit  18,  chap.  11,  sec.  15,)  allowing  appeals  from  probate 
to  be  taken  to  the  "  next  term  of  the  Superior  Cotirt,"  is  not  repealed  by  the 
acts  of  1876,  (Session  Laws  of  1876,  p.  100,  sec.  3,)  and  of  1877,  (S^sion 
Laws  of  1877,  pp.  182,  202,)  which  allow  appeals  from  probate  to  be  taken  to 
the  Superior  Court  on  the  first  Tuesday  of  every  month  except  July  and 
August. 
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Appeal  from  the  doings  of  commissioners  on  the  estate  of 
George  B.  Wheeler,  deceased,  in  allowing  a  claim  of  one 
Antoinette  M.  Wheeler;  brought  to  the  Superior  Court  in 
New  Haven  County.  The  report  of  the  commissioners  was 
returned  to  the  probate  court  on  the  first  day  of  February, 
1877,  and  the  appeal  was  taken  on  the  12th  day  of  April, 
1877,  and  to  the  Superior  Court  to  be  holden  on  the  2d  Tues- 
day of  September,  1877. 

The  appellee  pleaded  in  abatement — 1st,  that  the  appeal 
was  improperly  taken  to  that  term  of  the  court;  and  2d,  that 
it  was  taken  more  than  twenty-one  days  after  the  return  of 
the  commissioners'  report.  The  appellant  demurred  to  the 
first  part  of  the  plea,  and  replied  to  the  second  part,  that  the 
General  Assembly,  at  its  January  session,  1877,  by  a  resolu- 
tion approved  March  22,  1877,  authorized  an  appeal  to  be 
taken  from  the  doings  of  the  commissioners  on  said  estate  at 
any  time  within  twenty-one  days  after  the  rising  of  the  Assem- 
bly, and  that  the  appeal  was  taken  within  that  time.  To  this 
replication  the  appellee  demurred. 

The  case  upon  these  pleadings  was  reserved  for  the  advice 
of  this  court. 

The  following  is  the  resolution  of  the  General  Assembly 
referred  to :. 

"General  Assembly,  January  Session,  1877. 
"Concerning  Estate  of  (Jeorge  B.  Wheeler. 

^^  Resolved  hy  this  AsBemhly^  that  appeals  may  be  taken 
from  the  doings  of  the  commissioners  upon  the  estate  of 
Greorge  B.  Wheeler,  late-  of  Milford,  deceased,  at  any  time 
within  twenty-one  ^ays  from  the  rising  of  the  General 
Assembly." 

A,  S:  Treat  and  C.  Sherwood^  for  appellant. 

FitBt.  The  appellee  claims  that  the  appeal  should  abate 
because  there  were  more  than  fifteen  weeks  from  the  date  of 
the  appeal  to  the  term  of  the  court  to  which  it  was  taken. 
Prior  to  1877  appeals  from  probate  were  required  to  be  taken, 
as  this  was,  to  the  next  term  of  the  Superior  Court. .  In  1876 
it  was  enacted  that  process  in  civil  actions  might  be  brought 
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before  the  Superior  Court  in  this  county  on  the  first  Tuesday 
of  every  month,  except  July  and  August,  provided  the  return 
was  not  more  than  eleven  weeks  from  the  date  of  such 
process;  and  in  1877  the  time  was  extended  from  eleven  to 
fifteen  weeks.  It  was  also  enacted  that  the  words  "  process 
in  civil  actions"  should  be  held  to  include  appeals  from  pro- 
bate, and  that  such  appeals  might  be  taken  to  the  Superior 
Court  on  the  first  Tuesday  of  each  month,  except  July  and 
August,  as  well  as  to  the  next  term,  without  any  limitation  in 
regard  to  the  return  day.  So  that  now,  we  contend,  appeals 
may  be  taken  either  way  at  the  option  of  the  appellant. 

Second.  It  is  claimed  that  the  resolution  of  the  General 
Assembly  is  unconstitutional.  If  so  it  must  be  for  some  one 
or  more  of  three  reasons:  1st.  That  it  affects  and  impairs 
vested  rights.  2d.  That  it  is  an  act  of  special  legislation. 
3d.  Or  that  it  is  a  judicial  act. 

1.  The  rights  of  creditors  are  not  vested  if  a  new  trial 
may  be  had.  This  appeal  is  in  effect  a  new  trial.  Rights 
apparently  vested  may  be  impaired  if  it  be  manifestly  just. 
Goshen  v.  Stomngton,  4  Conn.,  222;  City  of  Bridgeport  v. 
Housatonic  R.  It,  Co.^  15  id.,  495 ;  Lowrey  v.  Ghridleyy  30  id., 
458.  Our  legislature  has  done  this  in  various  ways,  and, 
among  others,  by  opening  the  doings  of  commissioners  for 
good  cause,  such  as  fraud,  mistake,  Ac;  by  allowing  the 
admission  of  wills  to  probate  after  ten  years  have  elapsed;  by 
granting  pardons  to  criminals  and  allowing  new  trials ;  by 
validating  appeals  from  justices  of  the  peace;  and  by  grant- 
ing letters  of  administration  after  seven  years  have  elapsed.. 

2.  The  General  Assembly  has  exei%ised  this  power  of 
special  legislation  in  granting  new  trials  from  time  immemo- 
rial. 1  Swift  Dig.,  786;  Hamilton  v.  Eempsted,  3  Day,  338. 
It  was  never  conferred  upon  the  courts  of  probate,  and  was 
not  limited  by  the  constitution.  Calder  v.  Bull^  2  Root,  352 ; 
Const.,  Art.  5,  sec.  1.  Where  does  the  power  exist  but  in 
the  General  Assembly  ?  The  constitution  of  Connecticut  is 
a  limitation  and  not  a  grant  of  power.  Starr  v.  Pease  ^  8 
Conn.,  646;  Pratt  v.  Allen^  13  id.,  124;  Lowrey  v.  Qridleyj 
30  id.,  468.    It  will  not  be  denied  but  that  the  General 
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Assembly  can  confer  upon  courts  of  probate  the  power  to 
grant  new  trials.  This  power  is  reserved  to  them.  Colder 
V.  Bvll^  supra;  Burch  v.  Newbury,  10  N.  York,  395.  Is  it 
any  greater  exercise  of  power  to  grant  the  new  trial  directly? 
3.  Although  the  act  is  in  its  nature  judicial,  yet  tlie  legis- 
lature of  Connecticut  has  always  exercised  the  right  to  enact 
such  laws.  Colder  v.  Bull,  supra ;  S.  (7.,  3  Dall.,  386 ;  Burch 
T.  Newbury,  supra.  And  in  this  respect  it  differs  from  those 
of  other  states.  Opening  commissions,  validating  appeals, 
allowing  probate  of  wills,  and  granting  administration,  are 
acts  judicial  in  their  nature,  but  the  right  of  our  legislature 
to  allow  them  has  never  been  denied.  The  legislature  has  the 
same  unlimited  power  in  regard  to  legislation  that  the  British  I 

istitiition.  I 


parliamenniolds,  unTessrestramed^  By  'tTie"con8titiition 
Coo!ey^s~tfons£/Tirm.,  S^: — tfp  ttri^OI:  the  legislatm^  exer- 
cised  judicial  as  well  as  legislative  powers,  and  also  after  the 
adoption  of  the  constitution  when  not  limited  by  it.  Be  Mill 
v.  Lockwood,  3  Blatch.,  56.  It  will  not  be  denied  that  the 
legislature  could  enact  a  general  law  granting  new  trials  in 
such  cases;  then  why  not  a  special  law?  Art.  5,  sec.  1,  of 
our  constitution,  provides  that  "the  judicial  powers  of  the 
state  shall  be  vested  in  a  Supreme  Court  of  Errors,  a  Superior 
Court,  and  such  other  courts  as  the  General  Assembly  shall 
from  time  to  time  ordain  and  establish ;  the  powers  and  juris- 
diction  of  which  courts  sholl  be  defined  by  law;^^  thus  expressly 
reserving  to  the  legislature  the  power  to  define  their  powers 
and  jurisdiction.  The  constitutions  of  Massachusetts,  Maine 
and  New  Hampshire  do  not  reserve  this  power  to  the  legisla- 
ture. The  conclusion  then  is,  that  the  law  of  other  states, 
and  especially  as  laid  down  in  Lewis  y.  Webb,  3  Greenl.,  326, 
Holden  v.  James,  11  Mass.,  396,  and  Merrill  v.  Sherburne,  1 
Adams,  199,  is  not  authority,  and  should  have  little  weight 
with  this  court.  The  question  must  be  determined  by  tlie 
principles  laid  down  by  this  court  in  former  cases,  and  by  the 
usages  and  customs  of  the  General  Assembly. 

4.  It  is  to  be  presumed  that  the  General  Assembly  had 
good  reason  for  enacting  the  law  in  question.  Booth  v.  Wood- 
bury, 82  Conn.,  118;   Goshen  v.  Stonington,  supra.    This 
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court  will  not  declare  an  act  of  the  legislature  unconstitu- 
tional unless  it  is  clearly  so.  "  It  is  a  well  settled  principle 
of  judicial  construction,  that  before  an  act  of  the  legislature 
ought  to  be  declared  unconstitutional  its  repugnance  to  the 
provisions  of  the  constitution  should  be  manifest  and  free 
f I  om  all  reasonable  doubt."  Hartford  Bridge  Co.  v.  Union 
Ferry  Co.,  29  Conn.,  227. 

G.  H,  Watrous  and  W.  B.  Stoddard,  for  appellee. 

1.  We  contend  that  this  appeal  should  abate  and  be 
dismissed,  because  it  was  taken  to  the  Superior  Court  at  its 
September  term,  1877,  instead  of  on  the  first  Tuesday  of 
May  or  June,  1877.  The  act  of  1876,  as  amended  by  that  of 
1877,  is  as  follows:  "All  process  in  civil  actions,  including 
apjKJals  from  probate,  and  all  appeals  which  may  be  taken  to 
the  Superior  Court  in  the  counties  of  Hartford,  New  Haven 
and  Fairfield,  may  be  made  returnable,  in  addition  to  the  first 
days  of  the  respective  civil  terms  in  said  counties,  on  the  first 
Tuesday  of  any  month,  except  July  and  August;  provided 
that  the  return  day  be  not  more  than  fifteen  weeks  from  the 
date  of  process,  and  that  service  be  completed  at  least  twelve 
days,  inclusive,  before  such  return  day."  This  appeal  being 
taken  on  the  12th  day  of  April,  1877,  and  made  mturnable 
on  the  second  Tuesday  of  September,  1877,  was  not  returna- 
ble fifteen  weeks  from  its  date,  but  more  than  twenty-one 
weeks  thereafter.  All  process  and  appeals  should  be  brought 
to  the  first  possible  court  which  has  jm*isdiction  of  the  cause, 
and  if  a  term  or  return  day  intervenes,  it  is  cause  of  abate- 
ment. 1  Swift  Dig.,  594;  Olmsted  v.  Hoyt,  4  Day,  436. 
Especially  should  all  appeals  from  probate  be  so  returned. 
The  legislature  makes  them  privileged  cases. 

2.  The  special  act  of  1877  authorizing  this  appeal  to  be 
taken  after  the  twenty-one  days  allowed  by  the  general  statute 
for  appeals  from  probate,  is  void  and  confers  no  powers  or 
rights  on  this  appellant.  The  general  statute  regulating  such 
appeals,  being  the  law  of  the  land,  and  being  in  force  at  the 
time  this  appeal  was  taken,  the  legislature  had  no  power  to 
grant  a  privilege  to  this  plaintiff  that  was  denied  to  other 


Digitized  by 


Google 


DECEMBER  TERM,  1877.  811 


Wheeler's  Appeal  from  Probote. 


citizens  of  the  state  similarly  situated.  Coolcy's  Const.  Lim., 
392;  Lewis  Y.  Webby  3  Greenl.,  326;  Durham  y.  Lewistowriy 
4  id.,  140;  Holden  y.  JameSy  11  Mass.,  396 ;  Picquot^  Appel- 
lant j  5  Pick.,  64;  Wally^s  heirs  v.  Kennedy ^  2  Yerg.,  554. 
At  the  time  this  special  act  was  passed,  and  when  the 
attempted  appeal  was  taken,  the  defendant  had  vested  rightsi 
under  the  decision  of  the  commissioners — ^the  right  to  receive 
a  proportionate  part  of  the  assets  of  the  estate  in  payment  of 
her  claim.  Bailey  v.  Bussing ^  37  Conn.,  352.  The  effect  of 
this  act,  if  valid,  is  not  only  to  deprive  us  of  vested  rights- 
but  is  a  judicial  act  by  the  legislature,  granting  the  plaintiff 
a  new  trial  of  his  cause,  which  is  in  violation  of  the  5th 
article  of  the  constitution  of  the  state.  Staniford  v.  Barry ^ 
1  Aik.,  314;  Brac(ford  v.  Brooks^  2  id.,  284;  Hill  v.  Sunder- 
landy  3  Verm.,  507;  Lewis  v.  Webby  S  Greenl.,  326;  Merrill 
V.  Sherbumcy  1  N.  Hamp.,  199;  Chastellux  v.  Fairchildy  15 
Penn.  S.  R.,  18 ;  Bagg*s  Appealy  43  id.,  512 ;  Taylor  v.  Place\ 
4  R.  IsL,  324;  Young  v.  State  Banky  4  Ind.,  301;  Burch  vi 
Newbury y  10  N.  York,  375 ;  Albertsan  v.  Landony  42  Conn., 
209. 

LooMis,  J.  The  commissioners  on  the  estate  of  George 
B.  Wheeler  deceased,  allowed  a  claim  in  favor  of  the  respond- 
ent, amounting  to  thirteen  thousand  nine  hundred  and  eight 
dollars,  and  made  and  filed  their  report  in  due  form  in  the 
probate  court  on  the  first  day  of  February,  1877,  and  no  ap- 
peal was  taken  from  the  doings  of  the  commissioners  within 
the  twenty-one  days  limited  by  the  law  then  existing. 

But  the  legislature,  upon  the  petition  of  the  appellant  and 
a  hearing  of  the  case,  by  joint  resolution  approved  March 
22d,  1877,  passed  the  following  special  act : — 

"  General  Assembly,  January  Session,  1877 ;  Concerning 
Estate  of  George  B.  Wheeler : — 

^^  Resolved  by  this  Assembly  that  appeals  may  be  taken 
from  the  doings  of  the  commissioners  upon  the  estate  of 
George  B.  Wheeler,  late  of  Milford,  deceased,  at  any  time 
within  twenty-one  days  from  the  rising  of  the  General  As- 
sembly." 
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Pursuant  to  the  above  act  the  court  of  probate,  on  the 
twelfth  day  of  April,  1877,  allowed  an  appeal  in  favor  of  the 
appellant,  an  heir-at-law  of  the  deceased,  to  the  Superior 
Court  holden  at  New  Haven  on  the  second  Tuesday  of  Sep- 
tember, 1877,  which  was  the  next  term  of  the  court.  There 
was  then  in  session,  however,  a  term  of  the  Superior  Court, 
which  commenced  on  the  first  Tuesday  in  January  previous, 
and  which  by  law  was  to  continue  until  the  Friday  preceding 
the  first  Tuesday  of  June  following. 

The  appellee  appeared  in  the  Superior  Court  and  filed  her 
plea  in  abatement,  based  on  two  distinct  grounds : — Ist.  Be- 
cause the  appeal  was  taken  to  the  September  term  of  the 
Superior  Court,  to  be  held  more  than  fifteen  weeks  from  the 
date  of  the  appeal,  when  it  should  have  been  taken  to  the  Su- 
perior Court  then  in  session,  on  either  the  first  Tuesday  of 
May  or  the  first  Tuesday  of  June  next  following.  2d.  Be- 
cause the  appeal  was  not  taken  within  twenty-one  days  after 
the  commissioners'  report  was  filed  in  the  probate  court. 

To  the  first  ground  the  appellant  demurs,  and  to  the  sec- 
ond makes  a  special  replication  justifying  under  the  above 
special  act  of  the  legislature,  to  which  replication  the  appellee 
demurs. 

The  questions  arising  on  these  pleadings  are  two :  Ist. 
Was  the  appeal  taken  to  the  proper  court?  and  2d.  Was  the 
law  authorizing  the  appeal  valid  ?  And  these  questions  are 
reserved  for  the  advice  of  this  court. 

The  answer  to  the  first  question  depends  on  the  construc- 
tion of  the  statutes  regulating  appeals  from  probate.  The 
precise  question  is,  whether  the  provision  of  the  General 
Statutes,  Revision  of  1875,  p.  390,  sec.  15,  allovring  an  appeal 
to  the  next  term  of  the  Superior  Court,  was  in  force  at  the 
I  time  in  question,  or  whether  it  had  been  repealed  by  an  act 
passed  in  1876,  (Session  Laws  1876,  p.  100,  sec.  8,)  and  by 
certain  acts  passed  in  1877  (Session  Laws,  1877,  pages  182 
and  202). 

When  the  terms  of  the  courts  were  re-organized  in  1876, 
the  first  of  these  statutes  then  passed  as  applicable  to  three 
counties,  of  which  New  Haven  was  one,  provided  for  a  return 
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of  civil  process  to  the  first  Tuesday  of  any  month,  except 
July  and  August, "  in  addition  to  the  first  days  of  tha  respect- 
ive civil  terms,"  with  a  proviso  that  the  return  day  be  not 
more  than  eleven  (afterwards  altered  to  fifteen)  weeks  from 
the  date  of  the  process.  By  one  of  the  statutes  passed  in 
1877,  it  was  enacted  that  the  words  "  all  process,"  ctc.j  in 
the  first  line  of  section  three  in  the  act  of  1876,  be  held  to 
include  appeals  from  probate  ;  and  by  the  other  it  was  pro- 
vided that  all  appeals  in  the  three  counties  mentioned  might 
be  taken  to  the  first  Tuesday  of  every  month. 

We  think  the  phrase,  "  in  addition  to  the  first  days  of  ike 
respective  civil  terms,"  contained  in  the  act  of  1876,  can  only 
have  effect  by  retaining  the  privilege  conferred  by  the  for- 
mer law.  These  words  clearly  confer  an  additional  privilege, 
and  they  fairly  reserve  the  right,  at  the  option  of  the  party, 
to^ke  his  appeal  either  to  the  first  Tuesday  of  every  month, 
(except  July  and  August,)  or  to  the  regular  civil  term. 
Both  laws  therefore  may  well  stand  together. 

Having  shown  that  the  appeal  was  taken  to  the  proper 
court,  we  come  to  the  second  question,  which  is  the  important 
one  in  the  case — Was  the  special  act  of  the  legislature 
authorizing  the  appeal  valid  ? 

At  the  outset  we  must  concede  that  if  the  act  in  question; 
should  be  tested  by  the  decisions  of  the  courts  of  the  other. 
New  England  states,  and  the  states  of  New  York  and  Penn- 
sylvania, cited  by  the  counsel  for  the  appellee,  it  must  be ; 
declared  void.      And  such  a  weight  of  legal  authority  we. 
should  at  once  accept  as  conclusive,  were  it  not  obvious,  | 
from  the  past  history  of  our  own  jurisprudence  and  long ' 
continued  legislative  practice,  that  we  have  reserved  a  nmch; 
larger  field  for  legislative  action  than  has  ever  been  recog- 
nized in  the  states  referred  to.  \ 
Our  divergence  in  this  respect  from  the  jurisprudence  of 
our  Bister  states  may  be  owing  in  part  to  tlie  more  explicit 
language  restricting  the  powers  of  tlie  legislature  in  the  con- 
stitutions of  many  of  the  states  where  the  leading  decisions 
are  found,  (to  which  we  will  hereafter  refer,)  and  in  part, 
perhaps  principally,  to  the  very  extensive  powers  which  were 
Vol.  xlv. — 40 
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originally  conferred  on  the  General  Assembly  by  the  charter 
\  ^l  r^'^TJ^r^^",^!  and  the  great  confidence  which  the  people  of 
!  this  state  always  reposed  in  the  wisdom  of  their  "  General 
'  Court,"  and  to  which  they  have  so  long  been  accustomed  to 
I  resort  for  the  redress  of  so  many  grievances. 

Among  other  provisions  in  the  charter  we  find  that  the 
:  General  Court  were  authorized  "to  erect  and  make  such 
j  judicatories,  for  the  hearing  and  determining  of  all  actions, 
j  causes,  matters  end  things  happening  within  the  said  Colony 
;    or  plantation,  and  which  shall  be  in  dispute  and  depending 
\  tjiere,  as  they  shall  think  fit  and  convenient,  and  also  from 
time  to  time  to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  ordinances,  direc- 
tions and  instructions,  nob  contrary  to  the  laws  of  this  realm 
of  England  ;"***"  and  for  the  imposition  of  lawful 
fines,  mulcts,  imprisonments,  or  other   punishments  upon 
ofienders  and  delinquents,  according  to  the  course  of  other 
I  corporations  within  this  our  kingdom  of  England,  and  the 
;  «ame  laws,  fines,  mulcts,  and  executions  to  alter,  change, 
revoke,  annul,  release,  or  pardon,  under  their  common  seal, 
,  as  by  the  said  General  Assembly,  or  the  major  part  of  them, 
shall  be  thought  fit,  and  for  the  directing^  ruling  and  disposing 
of  all  other  matters  and  things  whereby  our  said   people, 
inhabitants  there,  maybe  so  religiously,  peaceably  .and  civilly 
,  governed,  as  their  good  life  and  orderly  conversaltion  may 
;  -vf  in  and  invite  the  natives  of  the  country  to  the  knowledge 
j  and  obedience  of  the  only  true  God,  and  the  Saviour  of  man- 
;  kind  and  the  Christian  faith  ;  which,  in  our  royal  intention, 
i  and  the  adventurers'  free  profession,  is  the  only  and  principal 
1  end  of  this  plantation."     Colonial  Records  of  Connecticut, 
)  Vol.  2d,  p.  8. 

Under  the  authority  of  this  charter  our  General  Assembly 
'  exercised  executive  and  judicial,  as  well  as  legislative  func- 
.  tions,  from  the  earliest  times.  Proprietors  of  White  School 
I  House  V.  Post,  81  Conn.,  257. 

'  Our  colonial  records  show  that  one  very  large  branch  of 
legislative  business  was  the  hearing  and  granting  of  new 
trials.  Colonial  Records,  Vol.  10  ;  1  Swift  Dig.,  815 ;  Colder 
V.  Bull,  2  Root,  350 ;  Hamilton  v.  Hemsted,  8  Day,  838, 
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Upon  the  adoption  of  our  constitution  in  1818,  which  by 
article  II  divided  the  powers  of  government  into  three  dis- 
tinct departments,  legislative,  executive,  and  judicial,  and 
confided  each  to  a  separate  magistracy;  and  by  article  V 
vested  the  judicial  power  in  certain  courts,  it  was  natural, 
and  indeed  quite  logical,  to  hold  that  all  judicial  functions 
of  the  General  Assembly  were  at  an  end;  and  this  claim  was 
made  at  an  early  day,  but  was  not  accepted  by  this  court. 
Starr  v.  Feaae,  8  Conn.,  547  ;  Day  v.  Cutler^  22  Conn.,  625 ;  1 
Woodbury  v.  Booth,  32  Conn.,  126. 

Now  the  principles  of  construction  which  we  apply  to  the . 
provisions  of  our  constitution  are  the  same  that  obtain  in  all 
our  sister  states,  namely,  that  the  constitution  is  a  limitation, 
not  a  grant,  of  power,  and  except  as  limited  by  express  pro-  i 
visions,  the  legislature  is  unrestricted  in  power,  and  as  1 
onmipotent  in  a  legal  sense  as  the  British  Parliament.  1 

If  then  an  act  of  the  state  legislature  is  not  against  natural  \ 
justice,  or  the  national  constitution,  and  it  docs  not  appear 
afBrmatively  and  expressly  that  there  is  some  provision  in.  / 
the  constitution  forbidding  it,  we  must  hold  it  to  be  intra  I 
vires  and  valid. 

And  another  well  settled  principle  is,  that  long  continued 
legislative  usage  is  of  controlling  weight  upon  the  question 
of  the  constitutionality  of  an  act.  People  v.  Dayton,  55  N. 
York,  367 ;  People  v.  Leonard,  5  Hun,  626 ;  1  Story  on  ' 
Const.,  §  408  ;  MiCulloch  v.  Maryland,  4  Wheat.,  401 ;  Ogden 
v.  Saunders,  12  Wheat.,  290.  *  ' 

A  reference  to  the  private  acts  of  our  legislature  will  show  . 
that  it  has  always  exercised  without  question  many  judicial 
or  quasi-judicial  powers,  notwithstanding  articles  II  and  V  } 
of  our  constitution.  I 

It  has  repeatedly  granted  divorces  for  causes  not  sufficient  i 
to  justify  them  in  the  courts.  See  Private  Acts  of  1^;47,  | 
1S:.C,  1805, 1870,  and  1874.  | 

It  has  administered  ey  pres  relief  in  matters  of  charitable 
and  ordinary  trusts.  Private  Acts  of  1868, 1869, 1870, 1871, 
1873  and  1875. 

It  has  often  admitted  wills  to  probate  after  ten  years,  and 
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granted  administration  after  seven  years,  and  distril)ated 
estates  and  confirmed  defective  titles ;  and  has  rc{X3atedly 
decreed  tlie  sales  of  lands  left  by  will,  so  that  they  could  not 
be  alienated,  one  instance  of  which  was  approved  by  this 
court  in  Linsley  v.  Hubbard^  44  Conn.,  109. 

It  has  authorized  a  court  of  probate,  upon  application  of 
any  person  interested,  and  proof  that  the  interests  of  the 
estate  require  it,  to  appoint  some  person  to  continue  the  busi- 
ness of  a  co-partnership,  dissolved  by  the  death  of  the  part- 
ner whose  estate  was  pending  before  such  probate  court  for 
settlement.     Private  Acts  of  1865,  p.  54. 

It  has  released  and  discharged  a  person  from  a  recogni- 
zance entered  into  by  him  as  surety  for  another  before  a 
justice  of  the  peace.     Private  Acts  of  1876,  p.  105. 

And  in  one  instance,  at  least,  it  annulled  the  judgment  of 
a  justice  court.     Private  Acts  of  1855,  p.  168. 

After  certain  appeals  had  been  taken  from  certain  city 
assessments  to  one  judge  of  the  court  of  common  pleas,  by 
name,  to  be  heard  by  him  simply  as  a  judge  and  not  as  a 
court,  it  has  authorized  the  same  appeals  to  be  heard  and  dis- 
posed of  by  another  judge,  his  successor  in  office.  Private 
Acts  of  1875,  p.  89. 

By  a  public  act  passed  in  1869,  (Session  Laws  of  that 
year,  p.  341,)  the  legislature  validated  certain  appeals  from 
justices  of  the  peace  in  Hartford,  some  having  been  taken  to 
the  City  Court,  and  some  to  the  Superior  Court.  It  would 
seem  that  some  of  these  appeals  must  have  been  originally 
void,  as  taken  to  the  wrong  court. 

Assuming  that  this  last  act  was  valid,  can  there  be  any 
distinction  between  a  public  act,  applicable  to  only  one  town, 
validating  appeals  not  authorized  at  the  time  by  existing  laws, 
and  a  special  act,  applicable  to  one  estate  only,  opening  a  fur- 
ther door  for  an  appeal  from  the  doings  of  commissioners, 
when  existing  laws  did  not  authorize  it  ? 

We  are  not  called  upon  now  to  decide  that  every  act  of  our 
legislature  referred  to  is  valid.  Tlie  foregoing  references 
have  been*  adduced  to  show,  in  a  general  way,  the  practical 
construction  thus  given  to  our  constitution.     And  in  view  of 
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past  legislative  usage,  as  evidenced  by  the  foregoing  instances  \ 
and  many  others  to  be  found  in  our  private*  acts,  we  may  say 
that  our  legislature  has  assumed,  since  the  adoption  of  the 
constitution,  to  have  a  reserved  power  to  grant  relief,  for 
good  cause  shown,  in  cases  where  there  is  no  explicit  prohi- 
bition in  the  constitution,  and  where  under  existing  laws  it 
is  not  in  the  power  of  any  court  to  grant  relief.  There  is 
now  on  our  statute  book  (General  Statutes,  Revision  of  1875, 
p.  79,  sec.  3,)  an  act  first  passed  in  1784,  which  provides 
that  "  no  petition  shall  be  preferred  to  the  General  Assembly 
for  any  relief  which  any  court  has  power  to  grant."  This  by 
clear  implication  embodies  the  sense  of  successive  legislatures 
for  ninety-four  years,  that  if  no  court  has  power  to  grant 
relief,  and  justice  requires  it,  and  the  constitution  does  not 
forbid,  application  may  be  made  to  the  legislature,  even 
though  it  calls  for  the  exercise  of  powers  judicial  in  their 
nature.  | 

Judge  Swift,  in  his  "  System,"  Vol.  1,  p.  T5,  printed  in 
1795,  though  he  found  fault  with  the  General  Assembly  for 
too  freely  exercising  judicial  powers  after  the  same  bad  been 
vested  in  the  courts,  and  complained  particularly  because  it 
had  exempted  particular  cases  from  the  operation  of  the  stat- 
ute of  limitations  after  it  had  become  a  bar,  yet  he  ap- 
pi*oved  of  the  above  statute,  and  said  its  true  meaning  and 
construction  was,  "  that  where  a  new  case  happens,  that  has 
never  been  contemplated  by  a  court  of  law  or  equity,  so  as 
to  adopt  a  rule  respecting  denying  or  granting  relief,  then 
such  omitted  case  may  be  the  grpund  oi  an  application  to  the  \ 
legislature.." 

The  decision  in  Colder  v.  Bull^  2  Root,  850,  though  made 
before  the  adoption  of  our  constitutron,  well  illustrates  the 
rule  that  has  in  general  governed  our  legislative  actian,  after  , 
as  well  as  before  the  adoption  of  the  constitution.     It  was  I 
there  held  "that  the  power  of  granting  new  trials  was  ever  ; 
exercised  by  the  General  Assembly,  and  when  in  1780  they 
invested  the  power  of  granting  new  trials  in  the  Superior  \ 
and  County  Courts  in  cases  which  came  before  them,  they 
reserved  the  power  of  granting  new  trials  in  all  other  courts;" 
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i  and  this  case  was  affirmed  in  the  Supreme  Court  of  the 
United  States  in  3  Dallas,  386.  The  power  which  by  our 
present  statutes  has  been  delegated  to  the  courts  in  the  mat- 
ter of  new  trials,  is  still  qualified  by  the  same  phrase  as  in 
1780.  The  Superior  Courts,  Common  Pleas,  District  Courts 
;^and  City  Courts,  "  may  grant  new  trials  of  causes  that  may 
come  before  them."  General  Statutes,  Revision  of  1875,  p. 
\  447. 

j  The  probate  courts  are  nowhere  invested  with  this  power, 
and  all  other  courts  arc  excluded  from  it  by  the  limitation 
above  mentioned.  And  as  there  is  no  express  prohibition  in 
tlie  constitution,  and  articles  II  and  V  are  not  construed  so 
as  to  exclude  the  exercise  of  all  judicial  functions,  we  con- 
clude that,  in  causes  before  the  probate  court,  there  is  still  a 
reserved  po^yer  in  the  General  Assembly,  for  good  cause 
shown,  to  authorize  that  court  to  allow  an  appeal  from  their 
doings  with  a  view  to  a  review  of  the  case  by  the  appellate 
court. 

\  The  principal  objection  on  the  part  of  the  appellee  to  the 
Validity  of  the  act  in  question  is,  that  it  was  in  effect  granting; 
p,  new  trial ;  our  discussion  therefore  has  been  conducted 
mainly  with  reference  to  its  bearing  on  this  point. 

It  is  true  tliat  two  other  objections  were  strongly  urged^ 
that  it  aCFects  and  impairs  vested  rights,  and  that  it  is  an  act 
of  special  legislation. 

If  however  the  legislature  had  power  to  grant  a  new  trial, 
the  argument  that  the  right  had  vested  is  deprived  of  its 
force,  because  the  right  is  not  vested  absolutely,  but  is  subject 
to  the  contingency  of  further  action  by  the  legislature. 

Tlie  same  is  true  of  the  other  objection,  that  the  act  was 
special  in  its  character.  In  view  of  past  legislative  usage 
and  the  previous  decisions  of  this  court  we  are  not  prepared 
to  accept  for  this  state  the  legal  proposition  that  special  legis- 
lation IS  necessarily  against  natural  justice  and  therefore  void. 

In  the  case  of  Welch  v.  Wadsworth^  30  Conn.,  149,  a  suit 
had  been  brought  on  a  note  that  was  usurious,  and  by  exist- 
ing laws  only  the  principal  could  be.  recovered.  The  case 
was  defaulted,  and  after  default  and  before  hearing  in  dam- 


Digitized  by 


Google 


DECEMBER«ERM,  1877.  819 

Wheeler's  Appeal  from  Probate. 

ages  the  legislature  passed  a  special  act,  validating  the  con- j 
tract  in  favor  of  one  individual,  to  wit,  the  Hartford  Savings 
Association,  and  the  point  was  distinctly  made  that  the  act 
was  void  because  it  exempted  one  individual  from  the  general 
law.     But  this  court  held  the  act  valid  notwithstanding. 

We  concede  however  that  it  is  a  very  objectionable  species 
of  legislation,  and  if  the  last  two  objections  had  been  urged 
before  the  legislj^ture,  very  likely  they  ought  to  have  pr( 
vailed.     This  court  however  does  not  presume  to  revise  th< 
action  of  the  legislature,  if  intra  vires^  for  as  the  case  standi 
it  is  conclusively  presumed  that  the  legislature  had  goo( 
reason  for  enacting  the  law  in  question.     O-oshen  v.  St 
ingtorty  4  Conn.,  222 ;  Booth  v.  Woodbury,  32  Conn.,  118. 

It  is  quite  possible  that  there  was  in  the  case. such  mista 
or  surprise  or  fraud  as  that  the  plainest  principles  of  justicb 
would  demand  a  remedy.  1 

A  case  like  this,  tried  before  commissioners,  differs  froi 
any  ordinary  suit  at  law,  where  one  party,  by  writ  and 
declaration  setting  forth  his  claims,  brings  his  debtor  into 
court,  and  both  parties  are  present,  or  have  direct  notice  to 
be  present,  and  are  thus  advised  of  every  step  taken  in  the 
case,  and  of  ulterior  remedies  in*  the  event  of  an  adverse 
decision.  But  here  the  appellee  was  not  only  the  claimant 
to  prosecute  her  claim  before  the  commissioners,  but  admin- 
istratrix also,  to  represent  and  defend  the  estate,  and  it  is 
possible  that  the  appellant,  having  no  interest  except  as  heir, 
may  have  been  far  away  at  the  time  of  trial,  or  he  may  have 
had  no  reason  to  suppose  that  any  such  claim  existed,  or  he 
may  have  been  misled  as  to  the  time  the  report  of  the  com- 
missioners was  to  be  filed. 

We  should  have  been  better  satisfied  if  some  such  strong 
equitable  grounds  for  legislative  interference  had  been  dis- 
closed of  record ;  but  it  was  not  legally  necessary ;  and  as 
the  presumption  is  that  good  cause  existed,  we  have  a  right 
to  test  the  validity  and  illustrate  the  necessity  of  legislative 
action  in  the  light  of  the  most  favorable  supposition. 

We  cannot  say  the  act  is  against  natural  right  and  justice, 
unless  led  to  such  a  result  by  the  adoption  of  the  arbitrary 
rule  to  which  we  have  before  referred. 


Digitized  by 


Google 


320  NEW  HAVIN  COUNTY. 

Wheeler's  Appeal  from  Probate. 

The  act  at  the  most  only  afiects  the  remedy,  but  not  the 
debt,  or  any  of  the  grounds  on  which  it  rests ;  it  determines 
no  right  of  the  appellant,  and  affects  injuriously  no  right  of 
•jthe  appellee.  And  in  tliese  respects  it  may  be  distinguished 
{from  an  act  extending  the  period  of  the  statute  of  limitations 
j  after  it  had  already  run  against  the  claim ;  for  in  such  case 
I  it  is  considered  that  no  further  legal  obligation  rests  on  the 
;  debtor,  and  he  has  a  perfect  defense  in  ^aw,  of  which  he 
I  should  not  be  deprived  without  his  consent.  There  are  legal 
authorities  of  great  weight  which  declare  such  an  act  invalid; 
but  how  it  would  be  regarded  in  this  state  we  have  no  occa- 
sion now  to  decide. 

Our  attention  has  recently  been  called  to  the  case  of  Mayor 
^  Council  of  Ifagerstown  v.  Schtter,  37  Maryland,  180,  where 
the  court  thought  "  it  was  not  clear  that  it  was  not  within  the 
scope  of  legislative  power  to  pass  an  act  that  might  have  the 
effect  to  revive  as  between  individuals  a  cause  of  action  com- 
pletely barred  by  limitation  before  its  passage." 

In  regard  to  the  decisions  of  the  courts  of  other  states  that 
are  adverse  to  our  view  of  the  present  case,  we  have  previ- 
ously intimated  that  many  of  them  were  rendered  in  view  of 
special  Constitutional  provisions  much  more  explicit  than  our 
own  in  limiting  legislative  action.  For  example,  the  consti- 
tution of  Massachusetts,  adopted  in  1780,  expressly  provides 
in  article  30,  that: — "In  the  government  of  this  Common- 
wealth, the  legislative  department  shall  never  exercise  the 
executive  and  judicial  powers,  or  eitlier  of  them.  Tlie 
executive  shall  never  exercise  the  legislative  and  judicial 
powers  or  either  of  them.  The  judicial  shall  never  exercise 
the  legislative  and  executive  powers  or  either  of  them ;  to  tlie 
end  it  may  be  a  government  of  laws  and  not  of  men."  And 
*^the  constitution  of  Maine,  adopted  in  1820,  provides  (Art. 
III.,  sec.  2,)  that:— "No  person  or  persons  belonging  to  one 
of  these  departments  shall  exercise  any  of  the  powers  prop- 
erly belonging  to  either  of  the  others,  except  in  cases  herein 
expressly  directed  or  permitted."  And  to  the  same  effect  are 
tlie  constitutions  of  Vermont,  adopted  in  1798,  (part  2,  sec. 
6);  of  Ohio,  adopted  in  .1861,  (Art.  2,  sec.  82);  of  New 
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Jersey,  adopted  in  1844,  (Art.  8,  sec.  1) ;  of  Indiana,  adopted 
in  1851,  (Art.  8,  sec.  1);  and  of  Tennessee,  adopted  in 
1839,  (Art.  2,  sec.  2),  The  same  also  is  true  of  many  otlier 
states. 

In  tlie  constitution  of  New  Hampshire,  adopted  in  1792, 
(Part  1,  Art.  28),  it  is  provided  that:  "Retrospective  laws! 
are  highly  injurious,  oppressive  and  unjust.    No  such  laws  / 
therefore  shall  be  made,  either  for  the  decision  of  civil  causes, ' 
or  the  punishment  of  offenses."   And  article  37  provides  that : 
— ^*  In  the  government  of  this  state  the  three  essential  powers 
thereof,  to  wit,  the  executive,  the  legislative,  and  judicial, 
ought  to  be  kept  as  separate  from  and  independent  of  each, 
other  as  the  nature  of  free  government  will  admit." 

If  such  explicit  provisions  were  in  our  state  constitution  we 
might  perhaps  be  led  to  the  same  result  that  has  been  reached : 
in  other  states. 

It  is  also  to  bo  observed  that  article  V.  of  our  constitution,  '^ 
after  vesting  judicial  power  in  certain  courts,  adds: — ^'Hhe  \ 
powers  and  jurisdiction  of  which  courts  shall  be  defined  by 
law."     This  'clause  is  omitted  in  the  states  referred  to,  and 
may  be  of  some  significance  on  the  question  of  the  reserved 
powers  of  the  legislature. 

So  far  we  have  conducted  the  discussion  without  calling  to 
our  aid  any  decisions  of  other  states.  There  are  howevei* 
several  decisions  in  Maryland  and  one  in  Iowa  directly  in 
point. 

In  Calvert  v.  WiUiamSy  10  Maryland,  478,  a  special  act  of 
the  legislature  was  held  constitutional  and  valid  which  author- 
ized a  court  of  equity,  upon  the  application  or  petition  of  the 
defendant  in  a  certain  cause  and  upon  the  establishment  of 
a  satisfactory  ^>nw4  fade  case,  to  open  any  decree  which  had 
been  passed  against  him  in  said  cause,  "  to  the  end  that  he 
may  account  fully,  fairly  and  equitably  for  the  estate,"  which 
had  been  under  his  management,  and  for  a  settlement  of 
which  the  suit  was  brought,  "provided  the  said  court  shall  bo 
satisfied  that  justice  will  be  promoted  by  opening  such  decree 
or  order,  and  provided  it  be  opened  upon  such  terms"  as  to 
cost,  the  nature  of  the  defences  to  be  relied  on,  the  taking  of 
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testimony,  Ac,  "as  to  the  court  may  seem  consistent  with 
equity  it  being  the  design  of  this  act  to  remove  any  legal 
impediment  to  the  granting  of  such  application  and  to  afford 
the  defendant  such  redress  upon  the  principles  of  justice  and 
equity  as  ho  may  show  himself  entitled  to,  when  relieved 
from  the  operation  of  any  technical  or  rigid  rule  of  law." 

Tliis  seems  to  cover  the  entire  ground  of  the  case  at  bar. 
After  a  legal  judgment  in  a  suit  pending  in  court,  the  Icgisla- 
tare^authorizgi  the  court  to  reopen  the  case  and  give  the 
defendant  a  new  trial ;  it  also  authorized  the  stay  of  execution 
until  the  new  hearing  should  be  had,  and  after  the  hearing  a 
still  further  right  of  appeal.  The  accompanying  statement 
of  reasons,  purposes  and  conditions,  has  no  bearing  on  the 
question  of  the  power  of  the  legislature  to  pass  such  an  act. 
Tliese  things  show  a  careful  and  prudent  exercise  of  tiro 
power  which  they  possessed.  The  love  of  equity  and  the 
sense  of  justice  which  the  legislature  of  Maryland  expressed, 
may  all  be  presumed  in  favor  of  our  own  legislature. 

In  Johnson  v.  Semphy  81  Iowa,  49,  after  a  trial  and  judg- 
ment for  the  plaintiff,  and  no  motion  for  new  trial  made  and 
no  such  privilege  existed,  the  legislature  passed  an  act 
dispensing  with  motions  for  new  trials,  and  so,  in  effect, 
extended  the  privilege  to  cases  where  it  did  not  before  exist. 
*  The  act  was  held  to  be  constitutional,  because  it  affected  only 
the  remedy.  Judge  Cole  however,  while  fully  sustaining  the 
validity  of  the  act,  intimated  his  opinipn  of  its  propriety,  by 
adopting  the  suggestion  of  the  opposing  counsel,  who  said  tlie 
act  should  have  been  entitled,  "an  act  for  the  relief  and 
benefit  of  lazy  and  careless  lawyers." 

For  the  foregoing  reasons  we  affirm  both  the  validity  of  the 
appeal  and  the  act  authorizing  it,  and  advise  that  the  first 
ground  of  the  appellee's  plea  in  abatement  is  insufficient, 
and  that  the  replication  to  the  second  ground  of  the  plea  is 
Bufficient. 

In  this  opinion  the  other  judges  concurred;  except  Cae- 
PENTEB,  J.,  who  did  not  sit. 
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Henry  T.  Blake  vs.  Thomas  L.  Watson  and  another. 

A  statement  in  nn  adrertisement  of  railroad  bonds  for  sale,  that  "  the  road  is 
in  snccessfol  operation  and  earning  net  more  than  the  interest  on  all  its  bonds" 
— ^held  to  be  a  representation,  not  that  the  road  was  earning  that  amount  at 
the  exact  date  of  the  advertisement  or  during  the  time  it  might  appear  in  the 
newspaper,  bnt  that  the  road  was  then  on  a  paying  basis  and  was  steadily 
eaming  net  more  than  the  interest  on  all  its  bonds. 

Assumpsit  upon  a  warranty  of  certain  railroad  bonds  sold 
by  the  defendants  to  the  plaintiff  ;  brought  to  the  Superior 
Court.  The  facts  were  found  by  a  committee,  and  judgment 
rendered  by  the  court  (iEwey,  tT".,)  for  the  plaintiff.  Motion 
in  error  by  the  defendants.  The  case  is  fully  stated  in  the 
opinion. 

H.  W.  Seymour  J  with  whom  was  /.  M.  BuUock^  for  the 
plaintiffs  in  error. 

H.  B.  Hdrriionj  for  the  defendant  in  error. 

LooMis,  J.  This  is  an  action  for  a  breach  of  warranty 
contained  in  an  advertisement  for  the  sale  of  the  second 
mortgage  eight  per  cent,  convertible  bonds  of  the  Indian- 
apolis, Bloomington  &  Western  Railway  Company,  published 
in  the  Bridgeport  Standard,  a  daily  newspaper,  and  continued 
in  the  daily  issue  of  that  paper  from  the  7th  day  of  March, 
1872,  to  the  27th  day  of  April  of  the  same  year.  The  plain- 
tiff noticed  the  advertisement  soon  after  it  appeared,  and 
believing  the  representations  therein  made,  and  relying  upon 
them  as  true,  called  upon  the  defendants,  who  were  respon- 
sible for  the  advertisement,  and  purchased  of  them,  on  the 
12th  and  18th  days  respectively  of  March,  1872,  the  bonds 
mentioned  in  the  declaration. 

The  advertisement,  among  other  things,  contained  the 
statement  that  the  railway  referred  to  "  is  in  successful  ope- 
ration, and  earning  net  more  than  the  interest  on  all  its 
bonds,"  and  the  plaintiff's  action  is  for  a  breach  of  this  par- 
ticular warranty. 
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Tlio  facts  were  found  by  a  committee  and  the  court  ren- 
dered judgment  for  the  plaintiff,  which  the  defendants  claim 
was  erroneous,  because  tlie  finding  of  the  facts  upon  which 
the  judgment  was  based  shows  no  breach  of  the  warranty. 

In  oi*der  to  uphold  the  judgment,  it  must  appear  that  the 
railway  referred  to,  at  the  time  of  the  warranty,  to  wit,  on 
the  12th  and  18th  days  of  March,  1872,  was  not  earning  net 
more  than  the  interest  on  all  its  bonds,  within  the  meanmg 
of  the  warranty. 

The  finding  of  the  court  expressly  affirms  this  proposition 
in  the  very  language  of  the  issue,  as  follows : — "  The  com- 
mittee find,  however,  upon  the  facts  as  above  stated,  the 
branches  of  the  warranties  are  alleged  in  said  last  four  counts 
of  the  plaintiff's  declaration,  to  wit,  that  at  the  time  the 
warranties  were  made  in  said  sales  of  the  12th  and  18th  of 
March,  1872,  the  said  road  was  not  earning  net  more  than 
the  interest  on  all  its  bonds,  and  thereby  was  not  in  successful 
operation." 

This  would  seem  to  be  conclusive  of  the  fact  against  the 
defendants,  unless  indeed  the  facts  referred  to  are  so  incon- 
sistent with  the  latter  finding  that  it  cannot  stand,  or  unless 
the  committee  were  led  to  the  result  by  an  erroneous  con- 
struction of  the  contract  of  warranty. 

None  of  the  facts  referred  to  are  claimed  to  be  inconsistent 
with  the  finding  of  the  issue  as  above  mentioned,  except  the 
fact  that,  in  tlie  months  of  March  and  April,  1872,  the  road 
did  in  fact  earn  a  little  more  than  the  proportionate  part  of 
the  interest  on  the  bonds.  Tliis  was  an  item  of  evidence  in 
favor  of  the  defendants  to  be  considered,  but  it  is  not  conclu- 
sive, even  upon  the  defendants'  construction  of  the  warranty ; 
for  it  merely  shows  that  at  the  end  of  the  month  of  March 
the  road  had  earned  more  than  one  month's  proportion  of 
the  interest,  but  it  nowhere  appears  that  up  to  the  12th  and 
18th  days  of  that  month,  or  for  the  month  just  prior  to  these 
dates,  the  road  had  earned  more  than  the  interest  on  the 
bonds ;  and  considering  the  large  deficiency  at  the  end  of  the 
month  of  February  next  preceding,  and  the  very  small  excess 
of  earnings  over  the  interest,  (being  only  about  $285,)  at  the 
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end  of  March,  the  probability  would  be  that  up  to  the  12th  of 
March,  or  even  the  18th  of  March,  there  would  be  no  excess 
01  earnings  over  the  interest.  It  is  further  found  that  from 
October,  1870,  down  to  the  month  of  March,  1872,  there  was 
no  single  month  in  which  the  net  earnings  equaled  a  month^s 
proportion  of  the  interest ;  and  there  was  no  period  of  six 
months  in  the  history  of  the  road,  so  far  as  traced,  when  the 
road  earned  net  more  than  the  interest  on  its  bonds. 

It  is  not  our  province  to  revise  the  finding  of  the  commit- 
tee or  the  court  upon  matters  of  fact,  and  we  have  only 
referred  to  the  facts  to  show  that  there  is  nothing  necessarily 
inconsistent  with  the  literal  truth  of  the  above  mentioned 
finding  of  the  breach  of  warranty,  adopting  even  the  con- 
struction of  the  contract  claimed  by  the  defendants.  And 
this  brings  us  to  the  only  question  of  law  raised  in  the  court 
below.  The  defendants  claim  in  substance  that  the  finding 
of  a  breach  of  the  warranty  by  the  committee  was  the  logical 
result  of  a  misconstruction  of  the  contract,  and  a  consequent 
misapplication  of  the  evidence.  The  record  shows  the  re- 
spective claims  of  the  parties  on  this  point  as  follows :  ^'The 
plaintiff  claimed  that,  it  being  proved,  as  the  committee  haa 
found,  that  the  railroad  company  had  never  in  any  six 
months  since  it  commenced  operating  the  road,  until  and 
including  the  month  of  February,  1872,  earned  net  more 
than  the  interest  on  all  its  bonds,  a  breach  of  the  warranties 
in  that  particular  was  established ;  and  denied  the  defendants* 
claim,  on  the  other  hand,  that  to  show  such  breach  of  war- 
ranties the  plaintiff  must  prove  that  at  the  very  dates  of  the 
warranties  the  road  was  not  earning  net  more  than  the  inter- 
est on  all  its  bonds,  however  it  might  be  that  until  then  such 
earnings  may  have  been  insufficient  for  such  interest." 

Ought  the  defendants'  construction  of  the  contract  to  have 
prevailed?  We  tliink  not.  A  reasonable  and  common-sense 
construction  should  be  given  to  such  a  warranty. 

The  object  was  to  induce  persons  who  might  read  the 
statement  to  invest  their  money  in  the  interest-bearing  bonds 
of  the  railroad  company,  by  inducing  a  firm  belief  that  the 
interest  could  and  would  be  paid  when  due. 
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The  warranty  covered,  and  was  intended  to  cover,  the  con- 
dition and  ability  of  the  road  to  earn  money.  To  confine 
the  statement  to  the  very  day  or  week  or  even  month  of  the 
warranty,  seems  to  us  absurd.  If  it  had  appeared  with  an 
express  limitation  of  tliat  character  it  would  have  surely 
repelled  instead  of  attracting  purchasers. 

It  is  quite  obvious  that  there  must  be  exceptional  days  and 
weeks,  and  even  months,  when  the  earnings  of  a  railroad, 
from  special  and  transient  causes,  will  be  carried  far  above 
the  average.  When  therefore  the  advertisement  stated  that 
the  road  "  is  in  successful  operation  and  earning  net  more 
than  the  interest  on  all  its  bonds,"  it  could  not  be  taken  to 
refer  to  exceptionally  large  earnings  at  the  very  date  of  the 
advertisement,  nor  to  the  time  it  might  appear  in  the  news- 
paper ;  but  that  the  road  was  then  on  a  paying  foundation — 
that  it  was  regularly,  habitually,  earning  net  more  than  the 
interest  on  all  its  bonds. 

The  legal  issue  was  of  course  whether  on  the  very  day  of 
the  purchase  of  these  bonds  the  statement  which  induced 
the  purchase  was  true  or  false,  but  the  evidence  oearing  on 
the  issue  would  properly  take  a  wider  range  to  show  the  reg- 
ular and  reliable  earnings  of  the  road ;  and  such  a  course  is 
very  common  in  actions  for  the  breach  of  contracts  of  war- 
ranty ;  tlie  condition  of  the  thing  warranted,  both  before  and 
after  the  precise  date  of  the  warranty,  tends  to  show  its 
condition  at  the  time. 

As  the  interest  on  these  bonds  was  payable  every  six 
months,  the  plaintiff  quite  naturally  claimed  that,  as  the 
railroad  company  had  never  in  any  six  months  since  it  com- 
menced operating  the  road,  until  and  including  the  month  of 
February,  1872,  earned  net  more  than  the  interest  on  all  its 
bonds,  a  breach  of  warranty  was  thereby  established. 

This  was  very  strong  evidence  tending  to  show  a  breach 
of  warranty,  but  upon  the  construction  of  the  contract  we 
have  indicated  it  would  not  necessarily  be  conclusive  in  law ; 
for  these  facts  might  be  true  and  yet  it  might  also  appear 
that  during  the  same  time  the  financial  condition  and  earn- 
ings of  the  road  had  been  gradually  improving,  until  at  the 
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time  of  the  warranty  it  was  on  a  permanent  paying  founda- 
tion. In  such  case,  notwithstanding  the  prexious  liistory  of 
the  road,  the  warranty  might  have  been  made  good.  But  if 
this  was  the  case,  the  after-history  of  the  road  would  become 
all  important. 

In  the  case  at  bar,  however,  no  such  permanent  condition 
as  to  earnings  was  ever  reached,  and  the  only  fact  in  the 
after-history  of  the  company  which  is  disclosed  by  the  find- 
ing, shows  that  it  became  insolvent,  and  in  December,  1874, 
went  into  the  hands  of  a  receiver. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred ;  except  Cab- 


•  ♦• 


Lucros  N.  Beabdsley,  Administrator,  vs.  The  American 
Home  Missionary  Society  and  others. 

A  bequest  to  the  "Home  Mission  Society"  construed  as  a  beqaest  to  the 
"American  Home  Missionary  Society/'  upon  proof  of  facts,  ontside  of  the 
win,  showing  that  that  society  must  have  been  the  one  intended,  and  there 
being  no  society  of  the  former  name. 

Petition  to  the  Superior  Court  for  advice  as  to  the  con- 
struction of  the  will  of  Catherine  P.  Beard,  the  petitioner 
being  administrator  of  her  estate  with  the  will  annexed.  The 
respondents  were  the  American  Home  Missionary  Society 
and  the  heirs  at  law  of  the  testatrix.  The  following  facts 
were  found  by  a  committee : 

Catherine  P.  Beard,  the  testatrix,  died  on  the  7th  day  of 
April,  1863,  at  Milford  in  this  state,  where  she  had  resided, 
leaving  the  will  in  question,  which  was  executed  on  the  22d 
day  of  May,  1860.  By  it  she  disposed  of  all  her  property  in 
tlie  following  clause : 

"To  the  Home  Mission  Society  T  give,  devise  and  bequeath 
wU  my  estate^  both  real  and  personal,  and  request  that  it  may 
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all  be  used  for  the  benefit  of  those  located  west  of  the 
Mississippi." 

There  was  in  fact  no  missionary  society  named  the  "Home 
Mission  Society;"  but  there  were  the  Home  Missionary 
Society,  located  in  the  city  of  New  York,  and  which  employed 
missionaries  in  several  states  and  territories  west  of  the 
Mississippi  river;  an  incorporation  of  this  state  named  the 
Trustees  of  the  Missionary  Society  of  Connecticut,  commonly 
known  as  the  Missionary  Society  of  Connecticut,  wliich  was 
carrying  on  missionary  operations  to  some  extent  west  of 
the  Mississippi,  but  wliich  had  for  some  time  ceased  to  solicit 
contributions  from  the  public,  deriving  the  fimds  needed  for 
its  work  from  the  income  of  certain  investments ;  and  also 
certain  societies  auxiliary  to  the  American  Home  Missionary 
Society,  named  the  "  Massachusetts  Home  Missionary  Soci- 
ety," the  "Rhode  Island  Home  Missionary  Society,"  and  the 
"Connecticut  Home  Missionary  Society,"  whose  operations 
were  mainly  confined  to  their  own  states. 

The  American  Home  Missionary  Society  was  often  called 
the  Home  Mission  Society  or  Home  Missionary  Society,  was 
sustained  almost  wholly  by  churches  and  Christians  of  the 
Congregational  order,  and  was  in  the  habit  of  soliciting 
contributions  among  the  Congregationalists  of  the  town  of 
Milford  and  in  the  First  Congregational  Church  of  that  place, 
at  which  the  testatrix  was  a  regular  attendant,  and  at  which, 
by  the  manual  of  the  church,  it  was  one  of  the  charitable 
institutions  for  which  church  contributions  were  regularly 
taken.  The  testatrix  for  several  years  before  the  execution 
of  the  will  had  contributed  regularly  to  the  support  of  this 
society  and  continued  to  do  so  afterwards. 

If  upon  these  facts  the  committee  was  warranted  in  finding 
that  the  testatrix  intended,  by  the  clause  in  question,  the 
American  Home  Missionary  Society,  then  the  committee  found 
that  to  be  her  intention. 

The  case  was  reserved,  upon  the  report  of  the  committee, 
for  the  advice  of  this  court. 

H.  B.  Sdrrisan^  for  the  American  Home  Missionary 
Society. 
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S.  JE.  Baldwin  and  J.  S.  WhUing,  for  the  heirs  at  law. 

Park,  C.  J.  We  think  this  case  comes  within  the  principle 
established  by  this  court  in  the  case  of  Dunham  v.  AveHll^ 
ante^  page  61.  In  that  case  a  bequest  was  made  in  these 
words:  "To  the  American  and  Foreign  Missionary  Society," 
■fee.  There  was  no  society  or  corporation  by  that  name,  but 
there  was  a  corporation  by  the  name  of  the  "American  Board 
of  Commissioners  for  Foreign  Missions."  It  was  held  by 
this  court  that  evidence  dehors  the  will  was  admissible  to 
show  that  the  testator  intended  this  corporation  when  he  said 
in  his  will  "  The  American  and  Foreign  Missionary  Society.'* 
In  the  case  at  bar  the  committee  has  foimd  as  a  fact  from 
similar  evidence,  which  was  held  admissible  in  the  case 
referred  to,  that  the  testatrix  intended  the  "American  Home 
Missionary  Society"  as  the  object  of  her  bounty,  when  she 
said  in  her  will  "The  Home  Mission  Society." 

We  advise  the  Superior  Court  that  the  American  Home 
Missionary  Society  is  entitled  to  the  legacy. 

In  this  opinion  the  other  judges  concurred;  except  Cab- 
PENTEB,  J.)  who  did  not  sit. 


•  ♦• 


Hiram  B.  Welton  vs.  The  Town  op  Wolcott. 

The  statute  (Gen.  Statutes,  tit  15,  ch.  2,  part  1,  sec.  5,)  provides  that  "when  a 
person  not  an  inhabitant  shaU  become  poor  and  unable  to  support  himself,  the 
selectmen  of  the  town  shall  furnish  him  with  necessary  support  as  soon  as  his 
condition  shall  come  to  their  knowledge."  Held  not  necessary  that  the  select* 
men  should  act  as  a  body,  or  upon  consultation,  in  such  a  case,  but  that  any 
one  of  them  was  empowered  to  furnish  the  relief  needed. 

And  held  therefore  that  a  town  was  liable  for  necessaries  furnished  to  such  a 
person  upon  the  request  of  one  of  the  selectmen. 

Wrft  op  Errob  to  reverse  a  judgment  of  the  Court  of 
Common  Pleas  in  New  Haven  County  in  favor  of  the  defend- 
ants in  an  action  of  assumpsit  for  supplies  furnished  to  a 
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pauper;  the  case  having  been  tried  below  on  the  general 
issue,  closed  to  the  court,  before  Peckj  tTi,  who  made  a  finding 
of  the  facts.    The  case  is  sufficiently  stated  in  the  opinion. 

W.  Oothreriy  for  the  plaintiff. 

J.  O^Neilly  for  the  defendants. 

Pardee,  J.  William  Brown,  a  pauper  having  his  settle- 
ment in  the  town  of  Morris,  was  temporarily  in  the  town  of 
Wolcott,  and  in  want.  Of  these  facts  the  plaintiff  gave 
notice  to  one  of  the  selectmen  of  Wolcott,  who  said  to  him 
that  if  he  would  furnish  necessaries  to  the  pauper  the  town 
would  pay  him  therefor ;  whereupon  he  furnished  them.  Pay- 
ment not  being  made  he  brought  his  action  to  tlie  Court  of 
Common  Pleas,  which  decided  that  the  town  was  not  liable. 

Tlie  statute  (Revision  of  1875,  p.  199,  sec.  5,)  provides 
that  "when  a  person  not  an  inhabitant  of  the  town  in  which 
he  resides  shall  become  poor  and  unable  to  support  himself, 
the  selectmen  of  such  town  shall  furnish  him  with  necessary 
support  as  soon  as  his  condition  shall  come  to  their  knowl- 
edge; and  each  selectman  neglecting  such  duty  shall  forfeit 
seven  dollars  to  him  who  shall  sue  for  the  same." 

This  statute,  framed  in  the  interest  of  humanity,  is 
intended  to  make  the  provision  for  the  poor  so  complete  that 
if  a  man  is  overtaken  by  want  when  he  is  absent  from  home, 
and  the  fact  comes  to  the  knowledge  of  any  of  the  selectmen 
of  the  town  in  which  he  happens  to  be,  there  instantly  springs 
up  the  duty  to  give  him  food  if  he  is  hungry  or  medicine  if 
he  is  sick.  In  this  particular  matter  this  section  of  the  stat- 
ute does  not  intend  to  give  time  for  investigation  as  to  where 
his  legal  settlement  may  be,  before  action ;  nor  does  it  allow 
of  the  operation  of  that  rule  of  law  which  determines  that 
when  power  is  given  to  two  or  more  selectmen  for  public  pur- 
poses, and  especially  for  purposes  of  a  judicial  character,  it 
shall,  when  all  have  been  legally  notified,  be  executed  by  a 
majority,  and  not  by  one  of  them.  This  necessary  assistance 
is  not  a  matter  of  discretion  and  is  not  to  depend  upon  the 
result  of  a  consultation;  the  mandate  seems  to  be  to  each 
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selectman ;  and  it  requires  action  as  soon  ^s  there  is  knowl- 
edge. Tlie  intent  to  furnish  immediate  relief  is  the  marked 
characteristic  of  the  section ;  and  we  should  nullify  its  whole 
purpose  if  we  determined  that  it  imposes  no  duty  upon  and 
requires  no  action  from  one  until  notice  has  been  given  to  all. 

We  think  that  the  one  selectman  who  was  notified  could 
without  conference  with  his  associates  have  used  the  public 
money  for  the  immediate  relief  of  the  person  in  want ;  could 
have  fed  him  at  his  own  house  and  charged  the  town  with  the 
expense;  could  have  furnished  the  food  at  the  house  of 
another ;  or  could  ask  that  other  to  furnish  the  food  and  could 
bind  the  town  to  pay  for  it. 

In  view  of  the  nature  of  the  relief  and  of  the  circum- 
stances under  which  it  is  to  be  granted,  we  think  that  this 
section  of  the  statute  makes  the  town  of  Wolcott  responsible 
for  the  promise  made  in  this  case  by  one  of  its  selectmen. 

We  advise  the  Court  of  Common  Pleas  that  there  is  error 
in  the  judgment  complained  of,  and  that  judgment  should  be 
rendered  for  the  plaintiff  for  the  sum  of  $150  and  his  costs. 

In  this  opinion  the  other  judges  concurred. 


State  op  Connecticut  vs.  The  New  Haven  &  Northampton      Its  bob 

Company. 

The  charcer  of  a  railroad  company  provided  that  if  the  road  in  its  location 
should  intersect  any  highway,  the  company  should  restore  it  to  its  former 
state  in  such  a  manner  as  not  to  impair  its  usefulness;  and  that  the  railroad 
should  be  so  located  within  the  town  of  H  that  in  its  construction  and  use  it 
should  not  interfere  with  a  certain  turnpike  road  so  as  to  obstruct,  impede  or 
endanger  public  travel.  The  location  of  the  road  was  to  be  approved  by  the 
railroad  commissioners,  and  a  special  committee  appointed  by  the  Superior 
Court  was  to  determine  whether  the  company  had  complied  with  the  require- 
ments of  its  charter  as  to  the  tnmpike  road.  The  road  was  located  for  two 
miles  in  the  town  of  H  close  beside  the  turnpike,  the  traveled  path  of  which 
was  in  some  places  changed  to  make  room  for  the  road.  The  commissioners 
approved  the  location,  and  the  committee  reported  that  the  company  had  com* 


Digitized  by 


Google 


882  NEW  HAVEN  COUNTY. 

State  17.  New  Haven  &  Northampton  Co. 

plied  with  the  requirements  of  its  charter.  Thirty  j^ars  afterwards,  when  the 
turnpike  had  become^  town  highway,  the  increase  of  travel  npon  the  highway, 
and  of  the  number  and  speed  of  the  trains  on  the  railroad,  had  rendered  the 
proximity  of  the  railroad  to  the  highway  a  much  greater  injury  to  the  public 
than  it  was  at  first,  and  the,  Attorney  for  the  State  applied  for  a  mandamus  to 
compel  the  railroad  company  to  change  the  location  of  its  road  and  to  restore 
the  highway  to  its  former  usefulness.    Held — 

1 .  That  the  case  was  not  one  of  the  "  intersecting  **  of  a  highway  by  the  railroad, 
that  term  applying  only  to  the  case  of  a  railroad  crossing  a  highwiEiy. 

S.  That  the  provisions  of  the  charter  were  not  intended  to  impose  upon  the 
railroad  company  the  duty  of  removing  all  danger  incident  to  the  operation 
of  the  railroad. 

3.  That  the  duty  imposed  npon  the  company  was  not  a  continuing  duty. 

4.  That  the  action  of  the  railroad  commissioners  and  of  the  special  committee 
was  final  as  to  the  propriety  of  the  original  location  of  the  road  and  as  to  the 
compliance  of  the  company  with  the  requirements  of  its  charter  in  respect  to 
the  turnpike  road. 

5.  That  no  further  legal  duty  was  imposed  npon  the  company  by  reason  of  the 
increased  danger  from  the  increase  of  travel  on  the  highway  and  of  the  num- 
ber and  speed  of  the  trains. 

6.  That  it  did  not  affect  the  case  that  the  commissioners  and  committee  had 
dealt  with  the  questions  to  be  determined  by  them  as  questions  of  property 
rights,  giving  notice  only  to  the  turnpike  company  and  property  owners,  and 
none  to  the  public  The  legislature  intended  by  their  action  to  protect  the 
interests  of  the  public,  and  if  they  were  not  sufficiently  secured  it  was  a  matter 
for  the  legislature  and  not  for  the  courts. 

The  writ  of  mandamus  is  designed  to  enforce  a  plain  positive  duty,  npon  the 
relation  of  one  who  has  a  clear  right  to  have  it  performed,  and  where  there  is 
no  other  adequate  legal  remedy. 

Applicaiion  for  a  mandamus;  brought  to  the  Superior 
Court,  to  compel  the  defendants,  a  railroad  company,  to 
restore  to  its  former  state,  or  in  sufficient  manner  not  to 
impair  its  usefulness,  a  portion  of  the  highway  in  the  town  of 
flamden,  known  as .  the  Cheshire  Turnpike,  and  which  was 
interfered  with  by  the  location  of  the  defendants^  railroad, 
and  to  re-locate  their  road  in  such  a  way  as  not  to  interfere 
with  the  highway  or  obstruct  or  endanger  travel  thereon. 

The  application  alleged  that  the  defendants  were  required 
by  their  charter  to  make  and  keep  up  such  a  restoration  of 
the  highway  and  that  they  had  disregarded  their  duty  in  this 
respect,  and  that  by  reason  of  the  location  of  the  railroad  for 
a  long  distance  in  close  proximity  to  the  traveled  path  of  the 
highway,  and  of  the  greater  number  and  speed  of  the  trains 
now  run  upon  the  road,  the  public  travel  was  greatly  obstructed 
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and  endangered.  The  answer  of  the  defendants  averred  that 
the  road  was  legally  located  and  constructed  in  its  present 
place  in  the  year  1847,  and  had  ever  since  been  legally  oper- 
ated where  so  located  and  constructed;  and  that  all  the 
requirements  of  the  charter  and  of  the  general  laws  of  the 
state  in  reference  to  the  matter  had  been  fully  complied  with, 
and  especially  that  the  location  of  the  railroad  and  restoration 
of  the  highway  had  been  approved  by  the  commissioners  of 
the  road  and  a  special  committee  appointed  by  the  Superior 
Court  for  the  purpose,  whose  judgment  in  the  matter  was 
final. 

The  court  made  a  finding  of  the  facts  and  reserved  the 
case  for  the  advice  of  this  court. 

The  facts  of  the  case  are  more  fully  stated  in  the  opinion. 

T.  E.  BooliUle  and  W.  L.  BenneU^  for  the  State. 

First.  Tliis  application  is  brought  in  behalf  of  the  public. 
The  estoppel  must  be  proved  against  the  public.  The  appli- 
cation alleges,  1st,  that  the  respondents  have  wrongfully  so 
located  their  railroad  that  in  its  construction  and  use  it  has 
always  interfered  with  the  turnpike  road  of  the  Cheshire 
Turnpike  Company,  so  as  to  obstruct  and  endanger  the  public 
travel  thereon;  and  2d,  that  where  the  railroad  intersects  said 
road  the  respondents  have  wholly  failed  to  restore  the  same 
to  its  former  state  or  in  sufficient  manner  not  to  impair  its 
usefulness.  It  is  claimed  by  the  respondents  that  the 
approval  of  the  location  of  the  railroad  by  the  commissioners 
appointed  by  the  legislature,  and  the  certificate  of  the  com- 
mittee appointed  by  Judge  Storrs,  preclude  the  court  from 
inquiring  into  these  allegations.     We  reply — 

1.  The  approval  of  the  commissioners  appointed  by  the 
legislature  does  not  affect  the  case.  In  the  first  place,  what- 
ever its  effect,  as  the  road  at  that  time  was  but  a  line  described 
upon  paper  by  a  surveyor,  it  is  apparent  that  this  approval 
can  have  no  bearing  upon  questions  as  to  restorations  made 
afterwards  by  the  respondents  in  the  construction  of  their 
road,  upon  intersected  highways.  This  approval  was  not 
final  even  aa  to  the  location  of  the  road  upon  the  Cheshire 
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turnpike.  In  the  third  section  of  the  charter  proTiaion  is 
made  only  for  notice  to  land  owners,  and  they  alone  could  be, 
and  were  in  fact,  notified  and  heard  by  the  commissioners. 
The  Cheshire  Turnpike  Company  was  not  notified.  It  was 
not  an  owner  of  land  upon  the  line  of  the  road ;  but  it  held 
a  valuable  franchise,  and  its  road  was  a  matter  of  public 
necessity,  and  on  this  account  it  was  entitled  to  be  heard  as 
to  the  location  of  the  railroad.  Tliere  was  no  opportunity  for 
the  public  to  be  heard.  The  land-owners  were  notified  and 
heard ;  but  the  larger  portion  of  the  public  which  used  the 
turnpike  .road,  but  pwned  no  land  upon  the  line  of  the  rail- 
road, were  not  notified  or  heard. 

2.  Section  sixth  of  the  charter  of  the  respondents  pro- 
vides, 1st,  for  the  restoration  of  highways  intersected  by  the 
railroad,  and  2d,  for  the  location  of  the  road  in  regard  to  the 
turnpike  road  of  the  Cheshii'e  Turnpike  Company.  And  at 
the  end  of  the  section  a  tribunal  is  created  in  the  following 
words:  "And  said  corporation  may  apply  to  any  judge  of  the 
Superior  Court,  who  may  by  law  judge  between  the  parties, 
who,  after  notice  given,  may  appoint  three  disinterested  per- 
sons to  determine  whether  said  corporation  has  complied  with 
the  provisions  aforesaid;  and  if  approved  by  them,  their 
decision  shall  be  final."  Now  it  is  an  open  question  whether 
under  this  section  of  the  charter  a  decision  by  a  committee 
appointed  by  a  judge  of  the  Superior  Court  could  bind  the 
public.  But  however  that  may  be,  the  proceedings  which 
were  actually  had  are  binding  between  the  turnpike  company 
and  the  respondents  only.  The  question  that  the  committee 
was  created  to  answer  was,  whether  the  railroad  was  so 
located  that  it  would  not  interfere  with  the  turnpike  road. 
The  turnpike  company  was  the  only  party  notified  to  be  heard 
as  to  the  appointment  of  the  committee,  and  the  only  one 
heard  before  the  committee.  It  was  a  matter  entirely  between 
the  two  corporations.  The  turnpike  company  had  its  stock- 
holders to  protect,  for  tlie  railroad,  if  located  near  it,  might 
reduce  the  amount  of  tolls.  If  it  was  the  duty  of  the  turn- 
pike company  to  protect  the  interest  of  the  public,  it  is  mani- 
fest that  in  regarding  its  own  interest  it  wholly  neglected  this 
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duty.  It  acted  towards  the  railroad  corporation  as  if  its  own 
pecuniary  interests  were  alone  at  stake,  and  having  arranged 
to  receive  the  sum  of  $2,000  for  the  right  of  way  and  damage, 
allowed  the  respondents  to  do  as  they  pleased.  The  respond- 
ents were  really  both  plaintiffs  and  defendants  before  the 
committee.  What  the  respondents  did. was  of  no  concern  to 
the  turnpike  company,  so  long  as  that  company  lost  no  money. 
But,  however  convenient  and  satisfactory  this  arrangement 
was  to  the  two  corporations,  the  rights  of  the  public  were  in 
no  way  regarded.  The  public  had  a  right  to  travel  over  the 
whole  of  the  highway,  and  by  the  provisions  of  the  6th  sec- 
tion of  the  charter  the  legislature  evidently  intended  to  guard 
against  any  infringement  of  this  right,  and  to  insure  the 
safety  of  the  traveling  public;  and  now  the  very  means 
adopted  by  the  legislature  for  that  purpose  are  sought  to  be 
used  by  the  respondents  through  a  fraudulent  agreement  with 
another  corporation,  to  defeat  the  intention  of  the  legislature. 
It  is  evident  from  the  charter  itself,  that  the  legislature  never 
contemplated  that  the  railroad  should  be  located  upon  the 
highway,  but  so  far  from  it  as  not  to  interfere  with  the  safety 
of  the  traveling  public.  The  public  have  always  used  the 
highway.  Before  the  turnpike  was  constructed  it  was  the 
main  street  of  Hamden.  It  is  difficult  to  see  why  the  public 
should  suffer  inconvenience  and  danger  without  remedy, 
because  the  turnpike  company  for  a  consideration  saw  fit  to 
allow  the  respondents  to  build  their  road  in  the  highway. 

8.  The  certificate  of  the  committee  appointed  by  Judge 
Storrs  does  not  decide  whether  the  respondents  have  ever 
complied  with  the  provisions  contained  in  section  6th  of  their 
charter,  concerning  the  restoration  of  highways  intersected 
by  the  railroad.  The  proceedings  upon  their  face  show  that 
they  were  brought  only  to  decide  the  question  of  the  location 
of  the  road  between  the  two  corporations,  and  there  is  nothing 
in  the  papers  tending  to  show  that  the  committee  passed  upon 
the  restoration  of  the  highway.  At  the  time  the  certificate 
was  given  the  road  was  m  course  of  construction.  It  was 
not  completed  until  1848. 

4.    If  it  had  been  expressly.decided  in  1847  that  the  rail- 


Digitized  by 


Google 


886  NEW  HAVEN  COUNTY. 

State  V.  New  Haven  &  Morthampton  Co. 

road  company  had  restored  the  turnpike  to  its  former  state  or 
in  sufficient  manner  not  to  impair  its  usefulness,  such  decision 
would  not  bar  us  from  inquiring  whether  now  they  kept  the 
highway  in  repair.  This  section  of  the  charter  has  been 
repeatedly  construed  by  this  court  to  require,  not  a  single  act 
of  restoration,  but  a  new  and  additional  act  as  often  as  public 
convenience  or  necessity  might  require.  The  duty  of  the 
corporation  is  a  continuing  duty.  Burritt  v.  City  of  New 
Haven,  42  Conn.,  174,  .197 ;  English  v.  N.  Haven  ^  North- 
ampton  Co.,  32  id.,  240;  CoU  t.  Letmton  R.  R.  Co.,  86  N. 
York,  214;  Chicago,  Rock  Inland  ^c.  R,  R.  Co.  v.  Moore,  75 
111.,  624. 

Second.  Without  the  authority  of  the  legislature  the  rail- 
road company  would  have  no  right  to  interfere  in  any  way 
with  any  highway.  If  the  power  is  given  them  accompanied 
by  conditions,  the  conditions  must  bo  strictly  performed  or 
the  railroad  will  be  a  continuing  nuisance.  Hamden  v.  N. 
Haven  ^  Northampton  Co.,  27  Conn.,  158;  Inhabitants  of 
Springfield  v.  Conn.  River  R.  R.  Co,,  4  Cush.,  63;  Common- 
wealth V.  Erie  ^  North  Hast  R.  li.  Co.,  27  Penn.  S.  Jl.,  339; 
Queen  v.  Scott,  3  Queen's  Bench,  543.  The  powers  given 
them  are  to  be  strictly  construed.  Commonwealth  v,  Hrie  ^ 
North  East  R.  R.  Co.,  27  Penn.  S.  R.,  339.  Tlie  conditions 
upon  complying  with  which  the  respondents  may  interfere 
with  the  highway  in  question,  are,  1st,  that  they  shall  restore 
it  to  its  former  state  or  in  sufficient  manner  not  to  impair  its 
usefulness;  2d,  that  the  railway  shall  be  so  located  that  in  its 
construction  and  use  it  shall  not  interfere  with  the  turnpike 
road  so  as  to  obstruct  or  endanger  public  travel.  If  a  locar 
tion  was  to  be  selected  for  the  purpose  of  obstructing  and 
endangering  public  travel,  the  present  location  of  the  road 
would  be  well  chosen  for  the  purpose.  The  center  line  of  the 
railroad  for  more  than  a  mile  is  within  the  limits  of  the  high- 
way. The  surface  width  of  the  road  bed,  without  counting 
the  spread  of  the  embankments,  is  twelve  feet.  The  actual 
width  of  their  road  the  respondents  have  never  seen  fit  to  fix. 
But  they  have  placed  in  the  center  of  the  traveled  track  of 
the  highway  a  substantial  railing.    Can  it  be  supposed  that 
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this  location  complies  with  the  provision  of  the  charter,  which 
demands  that  it  shall  not  in  any  way  interfere  with  the  turn* 
pike?  It  actually  takes  the  traveled  track,  diminishes  the 
width  of  the  way,  and  without  regard  to  accidents,  leaves  the 
public,  who  must  use  the  highway,  to  avoid  the  engines  and 
cars  as  best  they  may,  over  the  two  nyles  or  more  of  narrowed 
road.  In  the  case  of  Commonwealth  v.  Erie  ^  North  EaM 
JR.  R.  Co. J  27  Penn.  S.  R.,  389,  the  railroad  company  built 
their  road  eighty  rods  along  a  country  road,  under  an  act 
which  provided  that  the  railroad  should  be  so  **tonstructed  as 
not  to  impede  or  obstruct  the  free  use  of  any  public  road  now 
laid  out,  opened  or  built."  The  court  held  that  they  should 
remove  their  railroad  wholly  from  the  highway,  saying,  (p. 
866:)  "It  is  idle  to  talk  of  laying  down  a  railway  in  tlie 
middle  of  a  common  country  road,  and  running  locomotives 
and  cars  over  it  constantly  without  impeding  or  obstructing 
the  free  use  of  it  by  the  public.  The  commonest  kind  of 
common  sense  forbids  us  to  believe  such  a  thing  at  all  possi- 
ble." But  the  other  condition  imposed  upon  the  respondents 
has  still  less  been  f  uliSUed.  We  have  claimed  that  no  tribunal 
has  yet  had  before  it  the  question  whether  the  respondents 
restored  this  highway  when  intersected  by  the  railroad;  and 
moreover,  that  the  duty  to  restore  is  a  continuing  duty,  and 
that  even  if  performed  once,  such  performance  will  not  debar 
ua  from  enquiring  whether  now  the  highway  is  in  its  former 
state  or  in  sufficient  manner  not  to  impair  its  usefulness.  But 
the  highway  was  not,  when  the  road  was  completed,  restored 
in  sufficient  manner  not  to  impair  its  usefulness.  After  build- 
ing th^ir  road  upon  the  highway  nothing  was  done  to  it  by 
the  respondents  either  to  alter  its  course  or  to  protect  the 
public  upon  it.  It  remained  the  same  country  road  without 
alteration,  restoration  or  change,  except  that  the  railroad  of 
the  respondents  was  built  upon  it,  and  its  usefulness  was 
impaired.  It  is  contrary  to  common  sense  to  say  that  a  por- 
tion of  a  highway  can  be  taken,  a  railroad  with  wide  spread- 
ing embankments  built  upon  it,  locomotives  and  cars  run  over 
it,  and  yet  the  highway  be  not  impaired  in  usefulness.  Peo^ 
pU  ex.  rel.  (Sheeny.  Dutchess  ^  Columbia  B.  B.  Co.j  68  N; 
Vol.  xlv. — 48 
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York,  152, 164.  The  whole  of  the  highway  should  be  restored 
and  not  the  traveled  track  alone.  Judsan  v.  N.  York  ^  N. 
Haven  R.  It.  Co.,  29  Conn.,  434.  An  obstruction  placed 
upon  the  unworked  portion  of  the  liighway  is  a  nuisance. 
Commonwealth  v.  Boston  ^  Lowell  H.  R.  Co.^  12  Cush.,  254. 
At  the  present  time  the  travel,  both  over  the  railroad  and  the 
highway,  has  greatly  increased.  Tlie  population  has 
increased,  and  with  it  the  travel,  and  the  necessity  of  having 
a  safe  and  unobstructed  road.  When  the  railroad  was  opened 
for  use  the  trains  were  few ;  now  they  are  many,  and  run  at  a 
higher  rate  of  speed  and  at  irregular  hours.  The  railroad 
remains  in  the  highway,  as  before,  but  it  is  so  used  that  now, 
if  not  when  it  was  made,  it  impairs  the  use  of  the  highway. 
And  within  a  few  years  the  respondents  have  placed  a  fence 
directly  in  the  center  of  the  traveled  track  of  the  highway. 
Not  only  the  portion  of  the  highway  taken  before,  but  a 
greater  portion,  half  even  of  its  traveled  track,  is  now  occu- 
pied. We  claim  that  under  these  facts  common  convenience 
cud  necessity  demand  now,  if  never  before,  that  the  respond- 
ents should  restore  this  highway.  A  new  and  additional  duty 
now  rests  upon  the  respondents  created  by  a  change  of  cir- 
cumstances.    Burrett  v.  New  Haven^  42  Conn.,  197. 

J.  S.  Beach  and  (7.  S.  WatrotUy  for  the  defendants. 

1.  Mandamus  is  a  remedy  at  law  available  only  when 
there  is  a  clear  legal  right  on  the  one  side  and  a  clear  legal 
duty  on  the  other,  and  when  there  is  no  other  remedy.  Chief 
Justice  Waite,  in  £x  parte  Cutting^  (Am.  Law  Times,  March, 
1877,  p.  36,)  says :  "  The  office  of  a  mandamus  is  to  compel 
the  performance  of  a  plain  and  positive  duty.  It  is  issued 
upon  the  application  of  one  who  has  a  clear  right  to  demand 
such  a  performance,  and  who  has  no  other  adequate  remedy." 
See  also  High's  Ext.  Remedies,  §§  7,  8,  9. 

2.  The  defendants'  railroad  was  legally  located  where  it 
now  is.  The  proviso  in  section  6th  of  their  charter  regarding 
the  Cheshire  turnpike  was  fully  complied  with.  The  turnpike 
company  was  legally  notified  of  the  application  for  the 
appointment  of  and  hearing  before  the  special  committee, 
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ai\d  no  other  party  was  entitled  to  notice;  no  other  party  had 
any  interest  in  the  question  to  be  submitted  to  the  committee. 
This  hearing  was  closed  on  the  25th  of  October,  1847.  The 
location  of  the  railroad  in  this  place  had  been,  as  against  the 
public  and  as  against  all  private  parties  except  the  turnpike 
company,  legally  fixed  on  the  19th  of  November,  1846.  Tlie 
property  of  the  turnpike  company  being  a  franchise,  and 
extraordinary  in  character,  the  legislature  granted  to  it  a 
special  tribunal  to  pass  upon  its  rights  as  involved  in  the 
location  of  this  railroad.  This  was  the  sole  object  of  the 
proviso  to  the  6th  section  of  the  charter.  The  public  £tnd 
other  private  parties  had,  in  connection  with  the  location  of 
the  road,  the  same  kind  of  tribunal  and  notice  which,  under 
the  general  statutes,  are  provided  in  all  similar  cases.  If  this 
proviso  is  for  the  benefit  of  any  party  besides  the  turnpike 
company,  then  it  is  for  the  benefit  of  all  other  parties ;  and 
the  public,  including  everybody  on  the  line  of  the  location, 
was  entitled  to  two  hearings  on  the  subject  of  the  location  of 
the  road  on  the  west  side  of  this  turnpike;  one  before  the 
general  commission,  and  one  before  the  special  commission. 
Tliis  would  be  absurd,  and  the  legislature  will  not  be  presumed 
to  have  enacted  an  absurdity.  The  judgment  of  the  special 
court,  rendered  on  the  26th  of  October,  1847,  was  not  obtained 
by  fraud,  and  the  receipt  for  $2,000,  dated  December  28th, 
1847,  (the  only  evidence  offered  in  support  of  that  claim), 
does  not  even  tend  to  show  fraud  in  that  judgment.  That 
money  was  paid  for  so  much  of  the  right  of  way  as  was 
taken  from  the  turnpike  company.  IS  it  had  been  paid  to 
extinguish  the  turnpike  franchise,  or  buy  up  the  control  of 
the  stock,  there  could  have  been  no  fraud,  for  no  parties  were 
interested  but  the  parties  to  the  transaction ;  all  otlier  parties 
were  protected  by  the  prior  proceedings.  The  action  of  these 
two  tribunals  being  authorized  and  legal  was,  and  is,  final ; 
at  least  so  far  as  the  courts  are  concerned.  Waierbury  y. 
Hixrtford,  Prov,  ^  MsKkill  R.  R.  Co.,  27  Conn.,  146 ;  Che%Ur 
V.  Conn.  Valley  R.  R.  Co.^  41  id.,  348,  855.  K  these  posi- 
tions are  well  taken,  then  it  follows  that  the  court  below  erred 
in  receiving  testimony  as  to  the  location  of  the  railroad. 
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8.  The  town  of  Hamden  claims  that,  even  if  the  location 
was  originally  legal,  it  has  become  illegal  by  reason  of  what 
has  happened  since  the  location  was  made.  But  the  railroad 
company  has  done  nothing  since  the  location  that  it  has  not 
a  right  to  do.  Surely  more  and  faster  and  extra  trains  can- 
not make  the  location  of  the  railroad  illegal,  for  when  that 
location  was  made,  and  the  railroad  built,  it  was  intended  that 
there  should  be  such  increased  use  of  the  road  if  the  public 
convenience  should,  as  was  expected  to  be  tiie  case,  require  it. 
TJie  increase  of  population  cannot,  nor  can  the  erection  of  a 
railing,  make  that  location  illegal.  No  other  changes  can  be 
suggested. 

4.  If  the  location  of  the  railroad  ought  to  be  changed  it 
manifestly  ought  to  be  done  by  somebody  having  the  legal 
power  to  do  it.  The  railroad  company  has  no  such  power. 
Its  power  of  location  was  exhausted  when  its  railroad  was 
built  on  the  original  location.  The  railroad  company  has  not 
even  the  legal  power  to  cease  to  operate  its  railroad,  and 
mandamus  would  lie  to  compel  it  to  go  on  if  it  should  attempt 
to  stop.  State  v.  Hartford  ^  N.  Haven  iZ.  R.  Co.^  29  Conn., 
688. 

5.  But  it  is  claimed  that,  even  if  the  road  was  legally 
located,  and  the  highway  legally  "  restored  to  its  former  con- 
dition so  as  not  to  impair  its  usefulness,"  yet  it  has  not  been 
kept  restored.  To  this  claim  there  are  two  answers,  each  of 
which  is  complete. — Ist.  This  language  has  reference  to  the 
highway  as  a  structure,  and  not  to  the  railroad,  and  it  is  not 
the  duty  of  the  defendants  to  keep  the  highway  restored.  Its 
continued  reparation  remains,  as  it  was  before,  the  duty  of 
the  turnpike  company,  or  of  the  town,  as  the  case  may  be. — 
2d.  If  this  duty  of  restoration  includes  the  railroad  as  well 
as  the  highway,  and  if  the  law  raises  a  duty  to  keep  both 
restored,  that  does  not  require  or  permit  any  change  by  the 
railroad  company  in  the  location  of  either  the  railroad  or  the 
highway.  The  most  that  could  be  claimed,  under  this  broad 
view,  would  be  that  both  the  railroad  and  the  highway  should 
be  kept  as  and  where  they  were  when  restored.  This  has 
been  done,  and  there  is  no  claim  that  they  are  not  noT  so 
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kept.  At  least  there  has  not  been  the  slightest  change  in  the 
condition  or  location  of  either,  unless  the  erection  of  a  railing 
as  ordered  by  the  railroad  conunissioners  makes  a  change. 
But  that  railing  must  be  presumed  by  this  court  to  have  been 
properly  ordered  and  hence  properly  there.  If  otiierwise,  its 
presence  there  could  not  invalidate  the  location  of  the  railroad 
or  impair  the  restoration  of  the  highway. 

6.  The  real  trouble  with  the  people  of  Hamden  is,  that 
their  horses  when  on  the  highway  are  sometimes  scared  by 
the  trains  passing  on  the  railroad.  But  this  matter  is  not  an 
open  one.  So  far  as  it  is  an  evil  growing  out  of  the  conti- 
guity of  the  railroad  and  highway  it  is  res  adjvidicata.  The 
legislature  never  intended  that  the  liability  of  animals  to  be 
frightened  should  defeat  the  location  of  a  railroad,  or  that  a 
highway  should  be  deemed  not  restored,  or  not  kept  restored, 
because  animals  might  be  frightened  at  the  sight  of  passing 
trains.  B(»rdentown  ^c.  Turnpike  Co.  v.  Camden  ^  Amboy 
B.  B.  Co.^  2  Hat-rison,  814;  Baltimore  ^e.  Turnpike  Co.  v. 
Union  B.  B.  Co.y  35  Maryl.,  224.  There  is  not  a  railroad  in 
the  country  that  is  legally  located,  nor  a  highway  that  is 
legally  restored,  if  such  was  the  intention  of  the  legislature, 
for  there  is  not  ^  railroad  in  the  country  at  sight  of  whose 
passing  trainis  toimals  are  not  more  or  less  frightened  while 
on  the  highway.  Whether  the  railroad  intersects  a  highway, 
or  passes  alongside  of,  or  even  in  sight  of  it,  the  effect  on 
animals  is  the  same.  These  are  evils  inseparable  from  having 
railroads,  and  yet  the  benefits  are  greater  than  all  the  inci- 
dental evils.  If,  however,  the  evil  becomes  great  the  legisla- 
ture has  provided  a  remedy  which  is  entirely  effectual  and 
which  does  not  destroy  the  railroad.  Gen.  Stat.,  p.  287,  §  86. 
In  this  particular  case  the  legislature  in  1876  passed  a  law 
providing  for  the  supposed  danger  in  the  precise  locality  to 
which  these  proceedings  have  refereiioe.  Special  Laws,  1875, 
p.  186. 

Carpbnteb,  J.  Over  thirty  years  ago  the  defendants  were 
duly  incorporated,  and  authorized  to  lay  out  and  construct  a 
railroad  along  or  near  the  line  of  the  Farmington  Canal  from 
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New  Haven  northerly  to  the  town  of  Farmington,  The  road 
was  located  in  1846.  The  location  in  the  town  of  Hamden 
was  very  near  a  highway,  then  the  Cheshire  turnpike  road, 
and  now  an  ordinary  town  road,  which  location  was  approved 
by  the  board  of  commissioners  appointed  for  that  purpose  by 
the  General  Assembly.  Tlie  road  was  constructed  as  located, 
and  has  been  in  operation  since  1848. 

The  State's  Attorney  for  New  Haven  County  now  files  an 
application  for  a  mandamus. 

After  alleging  the  powers  and  duties  of  the  railroad  com- 
pany in  locating  and  constructing  their  railroad  with  reference 
to  highways  generally,  and  with  reference  to  the  Cheshire 
turnpike  road  in  particular,  he  avers  that  said  corporation  in 
constructing  their  railroad  through  the  town  of  Hamden 
located  and  constructed,  the  same  so  that  it  intersects  and 
crosses  the  road  of  the  Cheshire  Turnpike  Company,  and  that 
portion  of  the  same  which  had  been  constructed  upon  an 
ancient  highway;  and  that  it  ran  and  still  does  run  along  and 
upon  said  highway  for  a  distance  of  more  than  two  miles ; 
that  said  corporation  did  not  then  and  have  not  since  restored 
said  road  to  its  former  state,  or  in  suflScient  manner  not  to 
impair  its  usefulness,  but  left  the  sarnie  and  have  ever  since 
suffered  and  allowed  the  same  to  remain  and  become  out  of 
repair,  in  dangerous  condition,  and  impaired  in  usefulness ; 
that  said  corporation  did  not  so  locate  their  railway  that  in 
the  construction,  completion,  use  and  occupation  thereof,  it 
should  not  in  any  way  interfere  with  the  said  turnpike  road, 
so  as  to  obstruct,  impede  or  endanger  the  safety  of  the  public 
traveling  thereon,  but  so  located  the  same  that  in  its  construc- 
tion, completion,  use  and  occupation,  it  then  was,  ever  since 
has  been,  and  now  is,  an  interference  with  the  said  road,  so  as 
to  obstruct,  impede,  and  endanger  the  safety  of  the  public 
traveling  thereon.  The  Attorney  then  prays  for  a  mandamus 
commanding  the  defendants  to  restore  said  highway,  to  its 
former  state,  or  in  suflScient  manner  not  to  impair  its  useful- 
ness, and  to  keep  the  same  in  its  former  condition,  or  in  such 
condition  that  its  usefulness  is  not  impaired ;  also  "  to  so  locate 
their  said  railroad  that  in  the  construction,  completion,  use 
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and  occupation  thereof,  it  shall  not  in  any  way  interfere  with 
said  turnpike  road,  so  as  to  obstruct,  impede  or  endanger  the 
safety  of  the  public  in  traveling  thereon.  The  defendants, 
in  answer  to  said  application,  set  up  the  proceedings  in  the 
location  and  construction  of  the  railroad,  the  action  of  the 
railroad  commissioners  thereon,  and  the  action  of  a  special 
committee  appointed  by  a  judge  of  the  Superior  Court,  accord- 
ing to  tlie  provisions  of  the  charter,  to  determine  whether  the 
defendants  had  complied  with  their  charter  in  regard  to  said 
turnpike  road. 

The  Superior  Court,  after  stating  the  formal  and  undisputed 
facts  alleged  in  the  application  and  answer,  finds  as  follows: 
— ^'*That  the  location  of  said  railroad  in  relation  to  said  turn- 
pike between  the  termini  aforesaid  is  now,  at  the  time  thereof 
was,  and  ever  since  has  been,  fiuch  that  the  use  and  occupa- 
tion thereof  by  transporting  persons  and  property  thereon,  by 
the  power  and  force  of  steam,  do  expose  persons  traveling 
upon  said  turnpike  to  the  danger  of  accident  by  their  horses 
becoming  frightened,  and  if,  within  the  meaning  of  the 
defendants'  charter,  this  makes  said  railroad  obstruct,  impede 
or  endanger  the  safety  of  the  public  traveling  on  said  high- 
way, then  I  find  that  said  railroad  does  obstruct,  impede  or 
endanger  the  safety  of  the  public  traveling  on  said  highway; 
and  if  the  foregoing  facts,  within  the  meaning  of  the  defend- 
ants' charter,  constitute  a  failure  on  the  part  of  the  defend- 
ants to  restore  said  highway  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  impair  its  usefulness,  then  I  find  that  the 
defendants  did  fail  to  restore  said  highway  to  its  former  state, 
or  in  a  sufficient  manner  not  to  impair  its  usefulness." 

The  case  thus  presented  is  reserved  for  the  advice  of  this 
court. 

The  writ  of  mandamus  is  designed  to  enforce  a  plain  posi- 
tive duty,  upon  the  relation  of  one  who  has  a  clear  legal  right 
to  have  it  performed,  and  where  there  is  no  other  adequate 
legal  remedy. 

Tlie  first  question  which  presents  itself  for  our  considera- 
tion is,  whether  it  is  now  the  plain  positive  duty  of  these 
defendants  to  restore  the  highway  to  its  former  condition  of 
usefulness ;  that  is,  to  remove  the  danger  incident  to  its  use. 
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The  solution  of  this  question  depends  upon  the  proper 
construction  and  application  of  the  first  clause  of  the  sixth 
section  of  the  charter,  (Private  Laws,  Vol.  4,  p.  890,)  -which 
is  as  follows: — ^'^That  whenever  it  shall  be  necessary  for  the 
construction  of  their  single  or  double  railroad  or  way  to  inter- 
sect or  cross  any  stream  of  water  or  watercourse,  or  any  road 
or  highway,  it  shall  be  lawful  for^aid  company  to  construct 
said  railroad  across  or  upon  the  same;  but  the  said  company 
shall  restore  the  said  stream  or  watercourse,  or  road  or 
highway  thus  intersected,  to  its  former  state,  or  in  suffident 
manner  not  to  impair  its  usefulness.'' 

Tlie  railroad  does  not  cross  this  highway.  The  word 
"intersect"  ordinarily  means  the  same  as  to  cross;  literally 
to  cut  into  or  between.  The  two  words  seem  to  be  used  in 
the  same  sense,  as  is  apparent  from  the  fact  that  the  word 
intersected  only  is  used  in  the  ^latter  part  of  tlie  quotation ; 
whereas,  if  they  were  used  in  different  senses,  we  should 
expect  to  find  the  words  "or  crossed  "  also  used.  But  if  it  be 
conceded  that  the  word  "  intersect"  is  to  be  understood  in  tlie 
sense  of  touching,  or  coming  in  contact  with,  we  think  it 
cannot  be  extended  so  as  to  embrace  a  case  like  this,  where 
the  lay-out  of  the  railroad  covers  a  portion  of  the  lay-out  of 
tlie  highway  without  disturbing  or  mterferhig  with  the  trav- 
eled part  of  the  highway.  The  word  "restore**  imports  a 
physical  impairment  of  the  road  bed  itself.  It  is  an  apt  word 
when  used  with  reference  to  such  a  road,  but  is  inappropriate 
when  used  with  reference  to  a  road  physically  complete,  and 
to  indicate  the  removal  of  an  obstruction  which  has  no  con- 
nection with  the  traveled  patii,  but  is  an  obstruction  only  as  it 
is  calculated  at  certain  times  to  frighten  horses.  If,  in  auj 
sense,  a  highway,  the  use  of  which  is  dangerous,  may  be  said 
to  be  restored  when  the  danger  is  removed,  it  is  manifest  that 
such  a  restoration  is  not  contemplated  in  this  portion  of  the 
charter.  A  large  majority  of  the  cases  to  which  this  clause 
applies  are  road-crossings.  Whether  the  crossing  is  at  grade 
or  effected  by  means  of  a  bridge,  there  is  usually  some  change 
in  the  construction  of  the  highway  which  involves  a  restora- 
tion.   However  complete  that  restorati(Mi  may  be,  the  danger 
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that  horses  will  be  frightened  still  remains.  That  danger  ig 
inevitable  wherever  the  two  ways  are  in  close  proximity  to 
each  other.  If  there  is  no  crossing,  and  the  road  bed  itself 
is  nndisturbed,  no  structural  restoration  is  required.  Resto- 
ration in  the  sense  of  removing  all  danger  is  impossible. 

iTiis  clause  in  the  clmrter  therefore  was  not  intended  to 
impose  upon  the  corporation  the  duty  of  removing  all  danger 
incident  to  the  use  of  the  railroad;  consequently,  a  writ  com- 
pelling a  restoration  of  the  highway  must  be  denied. 

The  next  question  is,  whether  a  writ  should  be  granted,  as 
prayed  for,  compelling  the  corporation  to  locate  their  railroad 
80  as  to  avoid  this  danger.  The  object  is  to  compel  the 
defendants  to  re-locate  their  railroad. 

The  facts  of  the  case  more  particularly  pertinent  to  this 
inquiry  are  the  following: — ^The  lay-out  of  the  railroad  covers 
a  portion  of  the  western  limits  of  the  turnpike  the  greater 
part  of  the  way  for  more  than  two  miles.  The  space  between 
the  center  line  of  the  railroad,  (which  is  also  the  center  of 
the  track,)  and  the  east  line  of  the  turnpike,  varies  in  width 
from  forty-five  to  sixty-six  feet,  except  for  a  short  distance 
where  it  is  only  thirty-six  feet,  and  the  travel  is  obliged  to 
pass  east  of  the  railroad.  Trains  run  much  faster  and  more 
frequently  than  they  formerly  did,  and  by  reason  of  the 
increase  of  population  and  business  there  is  more  travel  on 
the  highway  than  formerly.  On  the  east  of  the  railroad  track 
and  about  one  rod  distant  from  the  center  line  is  a  substantial 
railing,  erected  by  the  defendants  about  three  years  since  by 
order  6f  the  railroad  commissioners.  In  many  places  for  a 
considerable  distance  this  railing  was  placed  nearly  in  the 
center  of  the  then  traveled  path. 

It  cannot  be  denied  that  this  is  an  unusually  dangerous 
place.  It  would  seem  that  something  ought  to  be  done  to 
make  it  less  dangerous  and  more  convenient  for  the  public. 
It  is  not  for  us  however  to  indicate  the  remedy.  The  question 
is,  whether  any  legal  duty  now  rests  upon  these  defendants  to 
change  the  location  of  their  railroad.  If  any  such  duty  exists, 
it  will  be  found  in  some  statute,  public  or  private. 

The  charter  authorizes  the  company  to  locate  and  construct 

Vol.  xlv. — 4A 


Digitized  by 


Google 


346  NEW  HAVEN  COUNTY. 

State  V.  New  Haven  &  Northampton  Co. 

within  certain  limits  a  railroad.  They  located  the  road,  the 
location  was  approved  by  the  railroad  commissioners,  and  the 
road  was  constructed.  In  exercising  the  power  thus  con- 
ferred upon  them  they  exhausted  it.  We  find  nothing  in  the 
charter  which  authorizes  them  to  re-locate  tlie  road  or  any 
part  of  it.  Indeed  it  is  not  claimed  that  such  power  is  con,- 
ferred.  But  it  is  strenuously  urged  that  the  road  was  not 
located  and  constructed  as  required  by  the  charter.  In  the 
sixth  section  it  is  provided  "that  said  railway  shall  be  so 
located  that  in  the  construction,  completion,  use  and  occupa- 
tion thereof,  it  shall  not  in  any  way  interfere  with  the  turn- 
pike road  of  the  Cheshire  Turnpike  Company,  so  as  to  obstruct, 
impede  or  endanger  the  safety  of  the  public  in  traveling 
thereon."  It  is  now  insisted  that  the  use  and  occupation  of 
the  railroad  does  obstruct,  impede  and  endanger  the  public. 
If  this  was  an  open  question  it  is  difiicult  to  see  what  answer 
could  be  made  to  this  claim.  But  unfortunately  it  is  res 
adjudicata.  The  same  section  further  provides : — ^"  And  said 
corporation  may  apply  to  any  judge  of  the  Superior  Court, 
who  may  by  law  judge  between  the  parties,  who,  after  notice 
given,  may  appoint  three  disinterested  persons  to  determine 
whether  said  corporation  has  complied  with  the  provisions 
aforesaid ;  and  if  approved  by  them,  their  decision  shall  bo 
final." 

Pursuant  to  this  provision  three  disinterested  persons  were 
duly  appointed  by  the  Hon.  William  L.  Storrs,  then  a  judge 
of  the  Superior  Court,  to  determine  whether  the  company  had 
complied  with  the  provisions  of  the  sixth  section.  The  per- 
sons so  appointed,  after  hearing  the  railroad  company  and  the 
Cheshire  Turnpike  Company,  and  after  having  carefully 
examined  the  railroad  as  located  and  constructed,  concluded 
a  report  of  their  doings  in  the  premises  as  follows : — ^'^We  are 
of  opinion  and  do  find  that  the  New  Haven  &  Northampton 
Company  have  so  located  their  said  railroad,  as  that  in  the 
constniction,  completion,  use  and  occupation  thereof,  it  will 
not  in  any  way  interfere  with  the  turnpike  road  of  the  said 
turnpike  company,  so  as  to  obstruct,  impede  or  endanger  the 
safety  of  the  public  in  traveling  thereon;  and  we  are  of  the 
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opinion  and  do  find  that  said  New  Haven  &  Northampton 
Company  have  fully  complied  with  the  provision  of  said  sixth 
section  of  the  act  aforesaid,  and  we  do  hereby  approve  of  the 
same." 

We  can  entertain  no  doubt  that  after  that  decision  the 
location  of  the  railroad  under  the  charter  was  conclusively 
determined.  It  is  impossible  without  doing  violence  to  the 
language  used  to  give  to  the  charter  and  the  proceedings 
under  it  any  other  interpretation.  Neither  the  public  nor 
individuals,  unless  by  legislative  action,  had  any  power  or 
right,  directly  or  indirectly,  to  change  or  cause  to  be  changed 
the  line  of  the  railroad  or  any  part  of  it.  Nor  had  the  raiL 
road  company  itself  any  such  power.  Tlie  railroad  could  be 
located  but  once  and  that  had  been  done.  Subsequent  legis- 
lation allowed  and  provided  for  certain  changes  for  the  pur- 
pose of  straightening  curves  and  improving  the  lines  of  sight, 
but  we  are  not  aware  of  any  enactment  which  authorized  an 
entire  change  of  the  track  for  two  miles,  involving  as  it  does 
the  taking  of  other  lands  and  iuterferinjg  with  individual 
rights  of  property;  much  less  do  we  find  in  the  statute  any 
positive  command  to  make  the  contemplated  change.  Hence 
the  duty  to  do  so  is  not  clear,  and  the  power  and  right  to  do 
so  are  at  least  doubtful. 

We  think  therefore  that  this  whole  matter,  including  the 
location  of  the  railroad,  its  construction,  and  the  effect  of 
operating  it  upon  travel  over  and  along  the  Cheshire  turnpike 
road,  is  res  adjudicata. 

The  only  change  which  has  since  taken  place  is  that  now 
a  greater  number  of  persons  are  exposed  to  the  danger  and 
the  danger  itself  is  increased  by  reason  of  the  greater  speed 
and  number  of  trains.  But  such  change  of  itself,  in  the 
absence  of  further  legislation,  imposes  upon  the  defendants 
no  plain,  positive  duty.  The  increase  of  danger  in  the  man- 
ner indicated  and  the  increase  of  travel  must  have  been 
anticipated  and  considered  in  the  former  proceedings.  Such 
increase  therefore  will  not  justify  the  court  in  compelling  the 
defendants  to  exercise  a  doubtful  power. 

In  opposition  to  this  view  it  is  claimed  that  the  powers  and 
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duties  of  the  railroad  commissioners  and  of  tlie  special  com- 
mittee related  only  to  property  rights,  and  that  they  had 
jurisdiction  only  of  questions  between  the  defendants  and 
persons  whose  property  was  affected,  and  therefore  that  this 
proceeding,  instituted  as  it  is  in  behalf  of  the  public,  is 
unaffected  by  the  doings  of  those  tribunals. 

In  support  of  this  claim  stress  is  laid  upon  the  fiact  that  tlie 
commissioners  only  gave  notice  to  tlie  owners  of  land  taken, 
and  that  the  special  committee  only  gave  notice  to  the 
Cheshire  Turnpike  Company,  and  that  the  public  had  no 
notice  to  appear  before  either  of  these  tribunals. 

We  cannot  doubt  that  the  legislature  intended  to  protect, 
as  far  as  practicable,  every  right  and  interest,  either  of  indi- 
viduals or  of  the  public,  which  could  be  affected  by  the  con- 
struction and  operation  of  this  railroad.  Of  course  it  was 
foreseen  that  its  operation  along  its  entire  length  would  be 
attended  with  more  or  less  danger.  In  the  country  where 
population  is  sparse  the  danger  is  comparatively  slight. 
There  the  wisdom  and  vigilance  of  the  commissioners  and  tlie 
interest  of  the  railroad  company  to  avoid  as  far  as  possible 
all  danger  were  relied  on  to  secure  the  construction  of  the 
road  in  the  best  place  for  safety.  In  the  city  of  New  Haven 
the  charter  provides  that  the  company  shall  construct  and  use 
their  road  in  such  manner  and  subject  to  such  rules  and  reg- 
ulations as  the  common  council  of  the  city  shall  prescribe. 
Between  these  two  extremes  is  the  case  of  the  Cheshire  turn- 
pike road.  There  it  was  obvious  tliat  the  operation  of  the 
road  would  be  attended  with  morfe  than  ordinary  danger. 
Hence  tlie  special  commission  was  to  betippointed  to  see  that 
the  construction,  use  and  occupation  of  the  railroad  near  the 
turnpike  road  did  not  "obstruct,  impede  or  endanger  the 
safety  of  the  public  in  traveling  thereon."  Thesie  precautions 
the  legislature  deemed  sufficient  for  the  protection  of  the 
public.  If  now  they  are  found  inadequate  the  remedy  is  not 
with  the  courts  but  with  the  legislature.  It  will  hardly  be 
contended  that  the  Superior  Court  upoh  the  complaint  of  the 
State's  Attorney  has  power  to  compel  the  company  to  cany 
their  road  over  or  und^r  a  hiehwiy  by  means  of  a  bridge, ' 
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however  dangerous  such  crossing  may  be.  A  special  act  of 
the  legislature  was  deemed  essential  for  such  a  purpose  in  the 
case  of  The  Norwich  ^  Wercester  BaUroad  Oompant/.  y. 
KilUngly^  25  Conn.,  402.  The  case  supposed  and  the  case  at 
bar  are  precisely  the  same  in  principle. 

It  is  further  contended  that  the  sixth  section  imposes  upon 
the  defendants  a  continuing  obligation;  that  although  the 
turnpike  road  may  have  been  restored  to  its  former  condition 
of  usefulness,  and  so  left  at  first  that  travel  thereon  was  not 
obstructed  or  endangered,  yet  the  road  in  its  present  state  is 
such  that  travel  thereon  is  obstructed  and  endangered  and  its 
usefulness  is  impaired.  Tlie  authorities  cited  from  our  own 
reports  in  support  of  this  claim  do  not  fully  sustain  it.  Buv'* 
ritt  v.  City  of  New  Haven^  42  Conn.,  174;  English  v.  New 
Haven  ^  Northampton  Co.^  82  Conn.,  240.  Both  these  cases 
arose  in  the  city  of  New  Haven.  By  a  reference  to  the  fifth 
section  of  the  charter  it  will  be  seen  that  the  company  is 
required  to  "construct  and  use  that  part  of  said  road  within 
the  limits  of  the  city  of  New  Haven  in  such  manner  and  sub- 
ject to  such  rules  and  regulations  as  the  common  council  of 
said  dty  shall  prescribe."  By  an  act  of  the  legislature  passed 
in  1867,  amending  the  charter  of  the  city  of  New  Haven,  it 
is  provided  that  the  "court  of  common  council  shall  have 
supervision  over  all  bridges  crossing  railroads  in  said  city, 
and  may  from  time  to  time  order  the  widening  or  repairing  of 
said  bridges  in  such  manner  and  within  such  times  as  in  their 
judgment  public  convenience  may  require."  This  act  further 
provides  that  if  any  railroad  company  shall  neglect  to  obey 
such  order,  the  city  may  do  the  act  required,  and  recover  the 
expense  of  the  railroad  company.  These  acts  controlled  the 
cases  cited,  but  they  have  no  application  to  the  case  at  bar. 

For  'these  reasons  we  advisa  the  Superior  Court  that  this 
application  must  be  dismissed. 

In  this  opinion  the  other  judges  concurred. 
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The  Town  op  Wallingpord  vs.  Henbt  F.  Hall,  Jr. 

In  debt  on  a  bond  given  to  a  town  in  a  criminal  cause,  the  defendant  can  not  set 
off  a  claim  against  the  town,  l^he  debts  are  not  "mutual  debts"  within  the 
meaning  of  the  statute. 

The  town  in  taking  the  bond  acts  as  the  representatire  Of  the  sovereignty  of 
the  state,  and  is  not  in  the  ordinary  sense  a  creditor. 

It  is  no  defense  against  such  a  bond  that  the  grandjuror  who  made  the  complaint 
in  tlie  criminal  cause  was,  at  the  time  the  bond  was  given,  the  tenant  of  the 
magistrate  before  whom  the  case  was  brought  and  who  took  the  bond. 

Nor  -that  the  magistrate  had  been  previously  consulted  with  regard  to  matters 
connected  with  the  ofifvnse,  which  was  an  assault,  by  the  person  upon  whom 
the  assault  was  committed. 

Nor  that  at:  the  time  the  complaint  was  made  the  accused  had  been  previously 
arrested  for  tae  same  offense,  given  bond  for  his  appearance,  and  forfeited  his 
bond. 

On  tne  record  of  the  magistrate  being  offered  in  evidence  in  the  suit  on  the  bond, 
the  defendant  objected  generally  to  its  admission.  In  this  court,  upon  a 
motion  by  the  defendant  for  a  new  trial,  a  particular  objection  was  made  on 

L  account  of  variance.  Held  that,  as  that  precise  objection  was  not  made  below, 
it  could  not  be  made  here. 

The  statute  requires  a  bond  to  be  given  that  the  accused  shall  "appear  and 
abide  the  order  o)  the  court."  The  bond  taken  was  that  he  should  "appear, 
to  answer  to  said  complaint  and  abide  the  order  of  the  court  thereon."  Held 
that  the  difference  was  immateriaT. 

It  was  claimed  that  the  bond,  which  was  for  the  appearance  of  the  accused  at  an 
adjourned  court,  was  prematurely  called.  It  appeared  by  the  record  to  have 
been  called  at  the  hour  to  which  the  court  stood  adjourned.  The  accused  did 
not  make  any  appearance  during  the  hour  following.  Held  that,  if  the  ques- 
tion could  be  made  in  this  court,  as  presumptively  the  forfeiture  would  have 
been  opened  and  the  accused  allowed  to  appear  if  he  had  presented  himself 
within  the  hour,  it  did  not  appear  that  the  defendant  had  suffered  by  the  calling 
of  the  bond  at  the  time  it  was  called. 

Debt  on  a  recognizance;  brought  before  a  justice  of  the 
peace  and  appealed  by  the  defendant  to  the  Court  of  Common 
Pleas  for  New  Haven  County,  and  there  tried  to  the  court,  on 
the  general  issue,  with  notice  of  a  set-off,  before  Stoddard^  J. 
Judgment  for  the  plaintiffs  and  motion  for  a  new  trial  by  the 
defendant.    The  case  is  sufficiently  stated  in  the  opinion. 


W.  C,  Jtobinsony  in  support  of  the  motion. 
J.  W.  Ailing  and  L.  M.  Eublardy  contra. 
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Carpenter,  J.  This  is  an  action  of  debt  on  a  bond  taken 
in  a  criminal  cause  pending  before  a  justice  of  the  peace. 
On  the  trial  in  the  Court  of  Common  Pleas  the  defendant 
interposed  several  matters  of  defence. 

In  the  first  place,  he  claimed  that  the  magistrate  who  took 
the  bond  had  no  jurisdiction  of  the  cause  pending  before 
him.  This  claim  rested  on  two  grounds,  neither  of  which 
appeared  of  record :  1st,  that  Mr.  Wooding,  the  party  alleged 
to  have  been  injured  in  the  criminal  complaint,  (the  charge 
being  a  breach  of  the  peace,)  had  previously  consulted  with 
the  magistrate  concerning  certain  transactions  between  the 
parties  in  some  way  connected  with  the  affair  out  of  which 
the  prosecution  arose ;  and  2d,  that  the  grand  juror  who  issued 
the  complaint  was  a  tenant  of  the  magistrate. 

Whatever  weight,  if  any,  these  objections  might  have  been 
entitled  to,  had  they  been  properly  presented  on  the  trial  of 
the  criminal  cause,  is  a  matter  of  no  consequence  now.  They 
are  entitled  to  no  consideration  in  this  proceeding.  The 
magistrate  had  jurisdiction  upon  the  face  of  the  complaint 
and  warrant.  Any  objection  to  the  jurisdiction  depending 
npon  facts  dehors  the  record  should  have  been  made  before 
the  magistrate  in  that  proceeding,  and  in  that  proceeding 
alone.  The  defendant  cannot  take  advantage  of  them  in  this 
case. 

The  defendant  next  objects  that  the  party  accused  had  been 
previously  arrested  on  a  complaint  duly  issued  for  the  same 
offence,  had  given  bonds  for  his  appearance,  and  had  forfeited 
his  bonds ;  and  that  this  was  a  bar  to  the  complaint  and  pro- 
ceeding on  which  the  bond  in  the  present  suit  was  taken. 

K  there  is  any  force  in  this  objection  any  where  or  at  any 
time,  (we  do  not  intend  to  intimate  that  there  is,)  the  defend- 
ant cannot  avail  himself  of  it  in  this  suit. 

The  plaintiff  offered  as  a  witness  the  magistrate  for  the 
purpose  of  proving  and  identifying  the  record  in  the  criminal 
cause,  including  the  recognizance  in  suit.  The  defendant 
then  and  before  the  close  of  the  direct  examination,  insisted 
upon  his  right  to  cross-examine  the  witness  upon  that  point. 
The  plaintiff  stated  that  he  simply  wished  to  identify  another 
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paper  as  the  origin^  process  and  that  then  he  should  be 
through  with  the  witness.  The  court  allowed  that  to  be  done, 
and  the  defendant  then  cross-examined  the  witness.  Perhaps 
technically  the  record  should  not  have  been  received  until 
after  the  cross-examination.  We  are  inclined  to  think  how- 
ever tliat  the  error  in  this  respect,  if  there  was  any,  resulted 
in  no  harm  to. the  defendant.  The  motion  docs  not  show 
that  there  was  any  defect  in  tlie  formal  proof  of  the  record. 
There  were  objections  of  a  different  nature,  whidi  were  sub- 
sequently made  and  which  we  will  presently  consider.  Those 
objections  were  heard  apd  decided.  We  are  inclined  to  think 
that  the  reception  of  the  record  before  cross-examination  was 
merely  formal,  and  that  it  is  a  fair  inference  from  the  record 
that  all  objections  either  of  fonA.  or  substance  were  fairly 
entertained  and  passed  upon  by  the  court. 

To  the  admission  of  the  record  in  evidence  the  defendant 
objected  generally.  The  grounds  of  the  objection  do  not 
appear  in  the  motion.  The  counsel  for  the  defendant  in  his 
brief  makes  the  objectioix  on  three  grounds: — 1st.  On  the 
ground  of  a  variance.  This  objection  should  have  been 
specifically  made  iu  the  court  below*  As  it  does  not  appear 
that  it  was,  we  mu^t  decline  to  consider  it  here. — ^2d.  That 
the  statute  requires  a  recognizance  with  surety,  conditioned 
that,  the.  accused  shall  appear  "and  abide  the  order  of  the 
court."  The  recognizance  in  this  case  required  the  accused 
to  appear  "  to  answer  to  said  complaint  and  abide  the  order  of 
the  court  thereon."  The  addition  of  the  words  "to  answer  to 
said  complaint"  does  not  change. the  meaning,  and  therefore, 
does  not  vitiate  the  bond.  Its  terms  "are  in  substantial 
compliance  with  the  requirements  of  law,"  and  that  is  all 
that  is  required.  Gren.  Statutes,  p.  545,  see*  1. — 3d.  Tliat 
the  bond  was  prematurely  called  and  forfeited*  K  it  be  con- 
ceded that  the  record  fairly  imports  that  the  bond  was  called 
immediately  after  the  hour  to  wliich  the  cause  was  adjourned 
had  arrived,  we  still  think  th^t  the  proceeding  was  valid. 
Had  the  accused  appeared  within  the  hour  and  claimed  a  trials 
presumptively  the  court  would  have  granted  it.  But  there  is- 
no  claim  that  he  did  appear,  and  nothing  to  show  that  the 
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defendant  has  suffered  by  reason  of  calling  the  bond  before 
8  o'clock.  If  therefore  an  objection  of  this  nature  can  be 
made  in  this  way  and  at  this  time,  we  do  not  think  there  is 
any  force  in  it. 

The  last  and  perhaps  the  most  important  question  is, 
whether  the  defendant  was  entitled  to  a  set-off.  He  presented 
a  claim  against  the  town  growing  out  of  the  pauper  laws,  and 
insisted  that  he  had  a  right  to  prove  the  same  and  have  it  set 
off  against  the  plaintiff's  demand.  The  plaintiff  objected  to 
the  evidence  and  the  court  rejected  it. 

The  statute  allows  a  set-off  of  mutual  debts  between  the 
same  parties.  The  plaintiff's  demand  is  in  one  sense  a  debt, 
and  so  the  claim  of  the  defendant  against  the  plaintiff  if 
sustained  is  also  a  debt ;  so  that  there  is  at  first  sight  a  plausi- 
bility in  the  claim  that  a  set-off  should  be  allowqd.  But  it  i& 
more  plausible  than  sound.  The  recognizance  in  suit  wasr 
simply  a  means  of  compelling  the  attendance  of  the  party 
accused  of  crime  to  answer  to  the  complaint  and  abide  the* 
order  of  the  court  thereon.  This  suit  is  a  proceeding  devised! 
by  law  for  the  administration  of  criminal  justice.  The  town 
is  simply  the  agent  or  instrument  of  the  sovereignty  of  the 
state  in  enforcing  criminal  law.  It  is  more  than  that,  it  is  a 
part  of  and  stands  for  the  sovereign  power  of  the  states  and 
in  respect  to  this  question  stands  on  as  high  ground  as  the 
state  itself.  The  criminal  prosecution,  although  instituted  by 
an  officer  elected  by  the  town,  is  in  the  name  of  the  state, 
and  the  grandjuror  prosecuting  is  in  the  exercise  of  govern- 
mental power  in  the  highest  sense.  For  the  convenience  of 
administration  towns  are  required  to  pay  costs  in  certain. 
cases,  when  there  is  a  failure  to  convict,  and  certain  bonds  in 
the  course  of  criminal  prosecutions  are  required  to  be  taken 
to  the  towns.  But  that  does  not  change  the  nature  and  essen- 
tial character  of  the  proceeding.  It  is  still  the  state  acting 
through  and  by  means  of  the  town.  It  will  not  be  contended 
that  a  bond  taken  to  the  state  would  be  liable  to  a  set-off. 
With  as  little  reason  will  a  set-off  be  allowed  in  cases  of 
bonds  taken  to  subdivisions  of  the  state.  The  legislature 
could  not  have  intended  that  the  state,  counties,  cities,  and 
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towns  in  the  administration  of  criminal  law  should  be  involved 
in  litigating  stale,  frivolous  and  disputable  claims  of  a  civil 
nature.  While  therefore  the  plaintiff's  demand  is  in  some 
sense  and  for  some  purposes  a  debt,  yet  wo  think  it  is  not  a 
debt  within  the  meaning  of  the  statute  of  set-off,  and  that  the 
evidence  offered  by  the  defendant  was  properly  rejected. 
For  these  reasons  a  new  trial  must  be  denied. 

In  this  opinion  the  other  judges  concurred. 


Henry  Perry  vs.  Christopher  C.  Post  and  another. 

Iin74  176|  The  statnte  (Gen.  Statutes^  tit.  19,  ch.  2,  sees.  23, 27,)  proYides  for  the  giving  of 
a  bond  with  surety  by  a  defendant  in  substitution  for  property  attached  in  the 
suit,  by  which  the  obligors  bind  themselves  to  pay  the  judgment  that  may  be 
recovered,  or  the  actual  value  of  the  interest  of  the  defendant  in  the  attached 
property.  Held,  in  a  suit  on  such  a  bond,  that  in  assessing  the  damages  the 
value  of  the  property  at  the  time  the  bond  was  given  was  to  be  taken,  and  not 
its  value  at  the  time  of  the  judgment  rendered  or  damand  made. 

Debt  on  a  bond  given  for  attached  property;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  tried  to  the 
court,  on  the  general  issue,  with  notice,  before  Hovey^  J. 

The  bond  was  given  under  the  statute  (Gen.  Statutes,  p. 
406,  sec.  23,)  which  provides  that  when  any  estate  shall  be 
attached,  the  defendant  may  apply  to  a  judge  of  the  court  in 
which  the  action  is  pending,  to  dissolve  the  attachment  lien, 
upon  the  substitution  of  a  bond  with  surety ;  later  sections 
directing  as  to  the  form  of  proceeding,  notice  to  the  adverse 
party,  the  amount  of  the  bond,  and  its  form. 

In  the  suit  in  which  the  bond  was  taken  the  oificer  was 
-commanded  to  attach  the  property  of  the  defendants  in  that 
suit,  tlve  Simpson  Waterproof  Manufacturing  Company,  to 
the  amount  of  seven  thousand  dollars,  and  the  property 
attached  consisted  of  a  large  quantity  of  steam  pipe  and 
machinery  in  the  factory  of  the  company.    The  bond  stated 
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the  value  of  the  attached  property  as  estimated  to  be  $7,000, 
and  was  for  that  amount,  and  was  conditioned  for  the  pay- 
ment of  the  judgment  that  might  be  recovered  in  the  suit, 
not  exceeding  the  amount  of  the  bond.  The  plaintiff  recov- 
ered judgment  in  the  suit  for  $2,593  damages,  and  $414  costs 
of  suit. 

The  notice  given  by  the  defendants  under  the  general  issue 
was,  that  they  should  offer  evidence  that  the  Simpson  Water- 
proof Manufacturing  Company,  previous  to  the  attachment, 
had  sold  out  its  interest  in  the  property  and  had  been  dis- 
solved; and  that  the  value  of  tlie  property  did  not  exceed 
$300. 

Upon  the  trial  the  defendants,  under  the  notice  appended 
to  their  plea,  offered  evidence  to  prove  the  value  of  the  prop- 
erty attached,  at  the  time  when  the  judgment  was  recovered 
by  the  plaintiff  against  the  Simpson  Waterproof  Manufactur- 
ing Company,  and  when  demand  was  made  upon  the  defend- 
ants ;  but  upon  objection  of  the  plaintiff  the  court  excluded 
tlie  evidence. 

They  also  offered  to  prove  the  value  of  the  property  if  the 
same  had  been  sold  by  the  officer  by  public  auction  in  the 
manner  provided  by  statute  for  the  sale  by  an  officer  of  prop- 
erty taken  on  execution,  but  the  court,  upon  objection  made 
by  the  plaintiff,  excluded  the  evidence. 

The  court  rendered  judgment  in  favor  of  the  plaintiff,  for 
the  sum  of  $1,869,  which  was  found  to  be  the  actual  value,  at 
the  time  the  bond  was  given,  of  the  interest  of  the  defendants 
in  the  former  suit  in  the  property. 

The  defendants  moved  for  a  new  trial  for  error  in  this  ruling 
of  the  court. 

A.  S.  Treat  and  O.  R.  Ingersoll,  in  support  of  the  motion, 
cited  DeJder  v.  Heldy  50  HI.,  491;  Suydam  v.  Jenkins^  3 
Sandf.,  617;  Carpenter  v.  StevenSj  12  Wend.,  589;  Shaw  v. 
Laughton,  20  Maine,  266;  Tuck  v.  Moses,  58  id.,  469;  Mat- 
toon  V.  PearcBj  12  Mass.,  406;  Rich  v.  Belly  16  id.,  294; 
Brooks  V.  Eoyty  6  Pick.,  468;  Swift  v.  Barnes,  16  id.,  194; 
Whitwell  V.  Wells,  24  id.,  83;  Parker  v.  Simonds,  8  Met., 
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205;  BaHlett  v.  Kidder y  14  Gray,  449;  Davis  v.  Harding,  8 
Allen,  304;  Leighton  t.  Brotvriy  98  Mass.,  616;  Mason  r. 
Saile,  12  Wheat.,  370;  WeU$  v.  ^6em«e*y,  5  Conn.,  222, 
227;  Clark  v.  Smith,  10  id.,  1;  (Treew  v.  Barker,  14  id., 
434;  Palmer  Y.  Gallup,  16  id.,  655;  West  y.  Fritchardj  19 
id.,  215. 

JET.  S.  Sai\ford,  contra. 

Park,  C.  J.  The  question  in  this  case  is  as  to  the  correct- 
ness of  the  rule  of  damages  adopted  by  the  court  below  in 
rendering  judgment  for  the  plaintiff.  The  court  assessed 
damages  to  the  amount  of  the  value  of  the  actual  interest 
which  the  Simpson  Waterproof  Manufacturing  Company  had 
in  the  property  attached  at  the  time  the  bond  in  question  was 
given ;  and  ruled  out  evidence  offered  by  the  defendants  to 
show  the  value  of  such  interest  at  the  time  when  the  judg- 
ment was  rendered  in  the  original  suit. 

The  question  then  is,  whether  in  an  action  on  a  bond,  sub- 
stituted for  an  attachment  of  property  under  the  statute, 
damages  shall  be  assessed  to  the  amount  of  the  value  of  the 
property  attached  at  the  time  the  bond  was  given,  not  exceed- 
ing the  judgment  rendered  in  the  suit  in  which  the  attach- 
ment was  made,  or  to  the  amount  of  the  value  of  such  inter- 
est at  the  time  the  judgment  was  rendered.  The  defendants 
insist  that  the  true  rule  of  damages  under  the  statute  is  the 
value  of  the  property  at  the  time  when  the  judgment  was 
rendered.  Their  claim  is  based  on  the  theory  that  the  bond 
is  a  substitute  for  the  lien  created  by  the  attachment,  and  not 
for  the  property  attached;  and  that  therefore  when  the  judg- 
ment was  rendered  in  the  original  suit,  the  bond  substituted 
for  the  lien  on  the  property  represented  the  attachment  lien, 
and  could  be  of  no  more  value  at  that  time  than  the  attach- 
ment would  have  been  if  it  had  not  been  dissolved;  and 
inasmuch  as  the  value  of  the  attachment  would  have  been 
measured  by  the  value  of  the  property,  so  also  the  value  of 
the  bond  should  be  determined  by  the  same  rule.  Hence 
they  conclude  that  inasmuch  as  the  bond  could  not  be  broken 
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till  the  judgment  was  rendered,  its  value  at  that  time  is  the 
measure  of  damages. 

But  the  argument  is  fallacious.  Tlie  fallacy  lies  in  the 
premises.  Tlie  bond  was  not  substituted  for  the  attachment 
lien,  but  for  the  property  attached.  If  it  was  a  substitute  for 
the  lien,  then  if  the  property  was  destroyed  the  bond  would 
cease  to  have  any  binding  obligation;  its  virtue  would  be 
gone,  like  an  attachment  lien  on  property  destroyed.  This  is 
not  so.  If  the  property  were  destroyed  the  bond  would 
remain  with  all  its  original  obligation. 

The  defendants  further  claim  that  the  obligation  of  the 
bond  is  like  the  obligation  of  a  receipt  given  to  an  officer  to 
release  property  attached.  But  there  is  but  little  analogy  in 
the  cases.  The  obligor  in  a  receipt  has  the  privilege  of 
returning  the  property  to  the  officer  in  fulfillment  of  his  obli- 
gation ;  but  the  obligor  in  a  bond  of  this  character  has  no 
such  privilege.  He  undertakes  absolutely  to  pay  the  amount 
of  the  bond,  if  it  should  prove  to  be  equal  to  or  less  than  the 
amount  of  the  judgment  rendered  in  the  suit  in  which  it  was 
taken.  He  undertakes  to  secure  the  future  contingent  judg- 
ment at  all  events,  to  the  amount  of  the  bond.        • 

For  a  like  reason  there  is  no  analogy  between  a  bond  of 
this  character,  and  a  bail-bond  given  to  an  oflScer,  or  a  bond 
given  for  the  appearance  of  a  party  in  a  criminal  proceeding. 
In  both  of  these  cases  cited  by  the  defendants  as  analogous, 
the  bond  is  fulfilled  by  the  production  in  court  of  the  party 
named  in  it.  The  party  is  regarded  as  in  the  custody  of 
the  bail  in  the  meantime,  as  property  attached  is  considered 
in  the  care  and  custody  of  the  receiptor  awaiting  the  judg- 
ment to  be  rendered  in  the  case. 

We  think  it  clear  that  the  bond  in  this  case  took  the  place 
of  the  property  attached.  The  statute  provided  a  tribunal  to 
determine  the  value  of  such  property  at  the  time  the  substi- 
tution was  made,  and  required  that  the  bond  should  equal 
that  value  in  amount.  No  time  is  mentioned  in  the  statute 
with  reference  to  which  the  valuation  shall  be  made,  but  the 
implication  is  strong  that  it  shall  be  made  with  reference  to 
{he  time  when  the  hearing  upon  the  application  for  the  bond 
is  had* 
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This  construction  of  the  statute  approaches  nearer  to  justice 
between  parties  than  any  other  which  can  be  given.  The 
property  may  rise  in  value,  and  it  may  fall.  The  probabilities 
regarding  it  may  balance  each  other.  The  bondsman  may 
fail  and  become  irresponsible.  To  balance  this  uncertainty 
the  plaintiff,  on  the  bond  being  given,  is  relieved  of  any  fur- 
ther trouble  concerning  the  property.  Should  he  fail  in  his 
suit,  he  will  have  no  large  bills  of  expense  to  pay  for  keeping 
the  property  under  attachment. 

The  construction  contended  for  by  the  defendants  would 
manifestly  work  injustice.  The  attached  property  may  be  a 
store  of  dry  goods.  The  goods  may  be  sold,  and  scattered 
beyond  discovery  before  judgment  shall  be  rendered,  when 
the  plaintiff  would  have  no  opportunity  of  showing  their 
value. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


•♦• 


State  vs.  Sabgent  &  Company. 

The  owners  of  land  bounded  on  a  harbor  own  only  to  high-water  mark.  They 
have  a  right  to  constmct  wharves  upon  the  sofl  below  that  line,  if  they  con- 
form to  such  regulations  as  the  state  shall  see  fit  to  prescribe,  and  do  not 
obstruct  navigation. 

The  duty  of  protecting  the  paramoant  right  of  navigation  rests  upon  the  legis- 
lature, and  they  are  to  determine  for  themselves  by  what  methods  and  instru- 
mentalities they  will  discharge  it. 

They  have  power  to  vest  in  commissioners  appointed  by  themselves  authority  to 
restrain  such  proprietors  from  extending  structures  into  navigable  waten. 

The  enactment  of  such  a  law  is  in  no  sense  an  exercise  of  the  right  of  eminent 
domain.  The  public  do  not  appropriate  or  use  any  right  of  the  land-owner 
in  the  soil  of  the  shore. 

The  act  of  1872,  establishing  a  board  of  commissioners  for  New  Haven  harbor, 
to  be  appointed  by  the  Governor  with  the  advice  of  the  Senate,  in  one  section 
gives  the  board  power  to  prevent  and  remove  encroachments  upon  the  waters 
of  the  harbor,  in  another  section  authorizes  them  to  prescribe  harbor  lines 
beyond  which  no  structure  should  be  extended,  giving  notice  to  all  persons 
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interested  to  appearand  be  heard  and  making  a  report  to  the  General  Af<sem* 
bly,  and  in  another  section  makes  any  structure  within  the  tidewaters  of  the 
harbor,  not  approved  by  the  commissioners,  a  pnblic  nuisance,  and  authorizes 
the  commissioners  to  bring  suits  in  the  name  of  the  State  to  stop  any  such 
erection.    Held — 

1.  That  the  act  was  constitutional  and  valid. 

2.  That  it  was  not  necessary  for  the  commissioners  to  establish  a  general  har- 
bor line  before  forbidding  or  removing  any  particular  encroachments. 

The  act  was  passed  in  1872.  By  the  revision  of  1875  it  was  provided  that  all 
public  laws  not  contained  in  the  revision,  except  acts  which  though  public  in 
form  were  of  a  private  nature,  and  some  others,  were  thereby  repealed.  This 
act  was  not  contained  in  the  revision.  By  an  established  custom  the  acts  of 
each  year  were  published  by  the  secretary  of  the  state  in  two  pamphlets,  one 
called  "Public  Acts,"  and  the  other  "Private  Acts  and  Resolutions."  Thi:i 
act  was  published  among  the  private  acts  for  the  year  1872.  Held  that  it  was 
to  be  presumed  that  the  legislature  acted  with  reference  to  this  usage  and  to 
the  classification  made  by  the  secretary  in  this  instance,  and  intended  to  pre- 
serve the  act  in  question  under  the  description  of  acts  which  though  public  in 
form  were  of  a  private  nature. 

PsTiTipN  in  the  name  of  the  State,  by  the  board  of  harbor 
commissioners  for  New  Haven  harbor,  to  the  Superior  Court, 
for  an  injunction  restraining  the  defendants,  a  corporation, 
from  constructing  a  wharf  or  other  structure  from  their  own 
land  into  the  harbor,  beyond  a  certain  limit,  without  the 
approval  of  the  harbor  commissioners. 

Tlie  following  facts  were  found  by  the  court : — 

The  board  of  harbor  commissioners  for  New  Haven  harbor 
was  organized  in  October,  1872,  under  the  act  of  the  General 
Assembly  of  June  27th,  1872,  and,  when  the  present  suit  was 
brought,  was  composed  of  the  persons  named  in  the  petition. 

Tlie  respondent  corporation  of  "  Sargent  &  Company  "  was, 
when  the  suit  was  brought,  and,  with  its  grantors,  for  more 
than  fifteen  years  prioi;  thereto  had  been,  the  owner,  and  in 
actual  possession,  of  the  tipland  comprised  within  and 
bounded  by  Wooster  street  on  the  north.  East  street  on  the 
east,  Hamilton  street  on  the  west,  and  Water  street  on  the 
south,  in  the  city  of  New  Haven,  and  had  also,  for  the  same 
period,  with  its  grantors,  claimed  title  to  a  water  lot  or  piece 
of  flat  land  within  the  shore  of  New  Haven  harbor,  bounded 
on  the  north  by  Water  street,  between  East  and  Hamilton 
streets;  which  title  was  derived,  by  sundry  mesne  convey- 
ances,  from  the  proprietors  of  the  common  and  undivided 
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lands  of  the  town  of  New  Haven,  and  purported  to  convey  to 
said  Sargent  &  Company  all  that  portion  of  said  shores, 
bounded  northerly  as  aforesaid,  fronting  their  said  upland  and 
extending,  in  some  places  nine  and  in  other  places  ten  rods, 
southerly  into  tlie  harbor. 

The  proprietors  referred  to  had  no  other  title  to  the  shore 
lot  described  in  the  deeds  than  such  as  they  may  have  derived 
from  the  charter  of  Connecticut,  or  the  acts  of  the  General 
Assembly. 

Prior  to  June,  1877,  Sargent  &  Company  and  their  grantors 
had,  under  the  foregoing  claim  of  right,  filled  in  with  earth 
a  portion  of  the  shore,  between  high  and  low  water  marks, 
ironting  their  upland,  so  that  between  Wallace  and  Hamilton 
streets  the  new  ground  so  made  extended  nearly  five  liundred 
feet  from  the  southerly  line  of  Water  street. 

On  the  8th  of  June,  1877,  Sargent  &  Company  advised  the 
board  of  harbor  commissioners  that  they  proposed  to  con- 
struct certain  wharves,  with  slips,  which  should  extend  from 
the  new  made  ground  before  referred  to,  to  a  point  in  the 
harbor  fourteen  hundred  feet  from  Water  street;  and  tliey 
submitted  to  the  board  a  plan  of  their  proposed  work,  and 
requested  a  permit  for  its  construction. 

On  July  2d,  1877,  the  board  notified  Sargent  &  Company 
that,  upon  consideration  of  their  application,  they  had  voted 
that,  pending  the  establishment  of  an  extension  harbor  line 
between  Tomlinson's  Bridge  and  Long  Wharf,  permission 
was  granted  them  to  build  wharves  in  front  of  their  property 
•to  a  distance  not  exceeding  eight  hundred  feet  outward  from 
the  southerly  line  of  Water  street. 

On  the  7th  of  July,  1877,  Sargent  Af  Company  returned  the 
notification  of  permit  to  the  board  endorsed  "declined  and 
returned,"  and  they  proceeded  to  build  walls  and  drive  piles, 
in  substantial  accordance  with  their  original  plan,  until,  at 
the  bringing  of  the  present  petition,  a  line  of  such  work,  to 
form  one  side  of  a  proposed  wharf,  had  been  built,  extending 
outward  into  the  harbor  eleven  hundred  and  forty-eight  feet 
from  Water  street. 

The  wall  so  built  and  piles  bo  driven  since  July  7th,  1877, 
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and  the  structures  contemplated  by  the  plan  aforesaid,  are 
urithin  New  Haven  harbor,  as  defined  by  section  9  of  the  act 
of  June  27th,  1872. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

The  following  is  the  material  part  of  the  act  of  1872,  under 
which  the  harbor  commissioners  were  appointed  and  acted : — 

*'AS  act    to    establish  a  BOABD    of    HABBOB    OOMMISSXOMlbBS    FOB   HBW 
HAYBK  HABBOB. 

"5c  it  enacted^  ^e. 

"Sec.  1.  The  Grovernor,  with  tlie  advice  and  consent  of 
the  Senate,  shall,  before  the  first  day  of  July  next,  appoint 
five  competent  persons,  resident  in  the  city  of  New  Haven,  or 
in  the  town  of  East  Haven,  who  shall  constitute  a  Board  of 
Harbor  Commissioners  for  New  Haven  harbor,  and  who  shall 
hold  their  offices  from  the  dates  of  their  respective  appoint- 
ments, and  for  the  terms  of  one,  two,  three,  four  and  live 
years,  respectively,  from  the  first  day  of  July  next ;  the  term 
of  each  to  be  designated  at  the  time  of  his  appointment, 
respectively,  from  the  first  day  of  July  next.  The  Governor 
shall,  in -like  manner,  before  the  first  day  of  July  in  every 
year  after  this  year,  appoint  a  commissioner  to  continue  in 
office  for  the  term  of  five  years  from  said  day.       *       *      ♦ 

"  Sec  2.  Said  Board  of  Harbor  Commissioners  shall  have 
the  general  care  and  supervision  of  New  Haven  harbor  and 
its  tide-waters,  and  of  all  the  flats  and  lands  flowed  thereby, 
in  order  to  prevent  and  remove  unauthorized  encroachments, 
and  causes  of  every  kind  which  are  liable  to  interfere  with 
the  full  navigation  of  said  harbor,  or  in  any  way  injure  its 
channels,  or  cause  any  reduction  of  its  tide-waters.  They 
may,  from  time  to  time,  make  such  surveys,  examinations 
and  observations  as  they  may  deem  necessary  in  said  harbor 
for  said  purpose,  and  employ  for  those  purposes  competent 
engineers,  and  also  employ  such  clerical  and  other  assistance 
as  they  may  think  necessary.  ♦  ♦  ♦  ♦ 

"Sec.  3.  Whenever  in  the  judgment  of  said  board  the 
public  good  requires,  they  may  proceed  to  prescribe  harbor 
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lines  in  said  harbor,  beyond  which  no  wharf,  pier,  or  other 
structure  shall  be  extended  into  said  harbor,  and  shall  report 
the  same  for  the  consideration  of  the  General  Assembly  at 
its  next  session :  provided  however,  that  said  commissioners, 
before  drawing  any  such  line,  shall  appoint  a  convenient  time 
and  place  for  hearing  all  persons  interested,  and  shall  give 
notice  thereof  by  publication  two  weeks  successively,  in  two 
or  more  newspapers  published  in  the  city  of  New  Haven,  the 
first  publication  to  be  at  least  twenty  days  before  the  time  of 
hearing. 

"  Sec.  4.  All  persons  contemplating  the  building  over  said 
harbor  and  tide-waters  any  bridge,  wharf,  pier  or  dam,  or  the 
filling  any  flats,  or  driving  any  piles  below  high-water  mark, 
shall,  before  beginning  it,  give  written  notice  to  said  commis- 
sioners of  the  work  they  intend  to  do,  and  submit  plans  of 
any  proposed  wharf  or  other  structure,  and  of  the  flats  to  be 
filled,  and  of  the  mode  in  which  the  work  is  to  be  performed ; 
and  no  such  work  shall  be  commenced  until  the  plan  and 
mode  of  performing  the  same  shall  be  approved  in  writing  by 
a  majority  of  said  commissioners;  and  said  commissioners 
shall  have  power  to  alter  said  plans  at  tlieir  discreti(5n,  and  to 
prescribe  the  direction,  limits,  and  mode  of  building  the 
wharves  and  other  structures,  and  all  such  works  shall  be 
executed  under  the  supervision  of  said  commissioners. 

"  Sec.  6.  Any  erection  or  work  hereafter  made  in  any 
manner  not  sanctioned  by  said  commissioners,  where  their 
direction  is  required  as  hereinbefore  provided,  within  tide- 
waters flowing  into  or  through  said  harbor,  sliall  be  deemed, 
and  is  hereby  declared  to  be,  a  public  nuisance.  Said  com- 
missioners shall  have  power  to  order  suits  in  the  name  of  the 
State  to  prevent  or  stop,  by  injunction  or  otherwise,  any  such 
erection  or  other  nuisance  in  the  tide-waters  flowing  into  or 
through  said  harbor,  and  such  suits  shall  be  conducted  by  and 
at  the  expense  of  the  city  of  New  Haven. 

"  Sec.  7.  Said  commissioners  are  authorized  and  empow- 
ered, whenever  they  deem  it  necessary,  to  apply  to  Congress 
for  appropriations  for  protecting  and  improving  said  harbor. 

*'Sec.  8.     All  expenses  incurred  by  said  commissioners 
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shall  be  paid  by  the  city  of  New  Haven,  in  the  same  manner 
as  is  now  provided  in  the  charter  of  said  city  for  the  payment 
of  other  claims  and  accounts ;  but  no  contracts  shall  be  made 
and  no  acts  done  by  said  commissioners,  which  involve  the 
payment  of  any  money  from  the  treasury  of  said  city,  except 
as  herein  provided,  without  an  appropriation  expressly  made 
for  that  purpose  by  the  Court  of  Common  Council  of  said 
city. 

"  Sec.  9.  [Describes  the  boundaries  of  New  Haven  har- 
bor.] 

"  Sec.  10.  Nothing  contained  in  any  of  the  provisions  of 
this  act  shall  be  construed  to  authorize  or  empower  said  com- 
missioners to  grant  or  convey  to  any  person  or  persons  any 
right  or  title  in  or  to  any  of  the  tide-water  flats  of  said 
harbor. 

"  Sec.  11.    This  act  shall  take  effect  from  its  passage. 

"Approved,  June  27th,  1872.'' 

C.  iJ.  Ingerzoll  and  T.  E.  DoolittU,  for  the  State. 

1.  It  is  now  settled  law  in  the  United  States  that  the 
several  states  (subject  to  the  limitations  of  the  federal  consti- 
tution) are  sovereign  over  their  respective  sea-shores  and  tide- 
•waters — that,  unless  parted  with  by  colonial  legislation,  they 
have  succeeded  to  all  the  rights  in  this  respect  which  both 
crown  and  parliament  possessed  at  common  law ;  having,  not 
only  the  jus  pvhlicum^  or  right  of  governing  the  sea  and  sea- 
shore for  the  protection  of  public  rights,  but  also  the  jvs  pri- 
vaturriy  or  title  to  the  soil  itself  of  the  shore  below  high-water 
mark.  Martin  v.  Waddellj  16  Pet.,  410 ;  Barney  v.  Keokuk^ 
94  U.  S.  R.,  824;  McCready  v.  State  of  Virginia,  id.,  891; 
Church  Vi  Meehery  84  Conn.,  429.  But  this  title  to  the  shore 
is  held  by  the  state,  as  it  was  held  by  the  crown,  not  as  a 
private  title,  but  in  trust  for  the  public  use  and  benefit.  Q-ann 
V.  Free  Fishers  of  Whitstable^  11  Clark's  House  of  Lords 
Cases,  192 ;  Angell  on  Tide-Waters,  80.  It  is  by  reason  of 
this  sovereignty  that  the  states  control  and  regulate  by  their 
legislation  the  use  of  the  navigable  waters  within  their 
respective  jurisdictions,  and  that  the  sanction  of  such  legis- 
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lation  is  necessary  to  justify  any  interference  by  the  individual 
citizen  with  the  ordinary  flow  of  those  waters,  except  in  the 
exercise  of  his  public  or  common  right.  Thus,  this  power  of 
control  has  been  recognized  in  the  establishment  of  harbor 
lines  and  regulation  of  wharf  rights.  Commonwealth  v.  Alger  j 
7  Cush.,  53;  Att.  0-en.  v.  Boston  ^  Lowell  B.  B,  Co.^  118 
Mass.,  845;  AU.  Gen.Y.  Foo<i«,108id.,436;  Cooley's  Const. 
Lim.,  689;  Angell  on  Tide- Waters,  236.  In  the  appointment 
of  harbor-masters.  VanderbUt  v.  Adams j  7  Cow.,  349.  lu 
the  removal  of  obstructions  to  navigation.  Sollister  v.  Union 
Co.,  9  Conn.,  436.  In  the  regulation  of  draw-bridges  and 
dams.  Bridge  Co.  v.  Bunnell,  4  Conn.,  64;  Holyoke  Co.  v. 
Lyman,  15  Wall.,  500.  In  the  construction  of  public  works, 
such  as  dams,  roads,  docks,  &c.,  although  rendering  the  land 
of  the  riparian  owner  inaccessible.  Laming  v.  Smith,  4 
Wend.,  9 ;  Gould  v.  Hudson  Biver  B.  B.  Co.,  6  N.  York,  522 ; 
People  V.  TihhettB,  19  id.,  528 ;  People  v.  Canal  Appraisers^ 
33  id.,  461;  Atlee  v.  Packet  Co.,  21  Wall.,  394;  Barney  v. 
Keokuk,  94  U.  S.  R.,  324.  In  the  regulation  of  fisheries. 
McOready  v.  State  of  Virginia^  94  U.  S.  E.,  391;  Chalkery. 
Dickinson,  1  Conn.,  610. 

2.  This  title  to  the  shore,  which  the  colony  of  Connecti- 
cut acquired  by  its  charter,  was  never  parted  with.  East 
Haven  v.  Hemingway,  7  Conn.,  202;  Church  v.  Meeker,  34 
id.,  429.  But  a  usage,  obtaining  the  force  of  a  local  conmion 
law,  gave  to  the  proprietor  of  the  upland  a  privilege  of 
wharfing  out  against  his  land  into  the  tide- waters.  But  this 
privilege  is  subservient  to  the  paramount  public  right  of  navi- 
gation. It  allows  nothing  to  bo  done  under  it  "to  the  injury 
of  the  free  navigation  of  the  water  by  the  public.*'  Mather 
V.  Chapman,  40  Conn.,  395.  And  anything  that  may  be  done 
under  it  is  "  subject  to  the  right  of  the  public  to  abate  it,  if  it 
be  a  nuisance."    Nichols  v.  Lewis,  15  Conn.,  143. 

3.  But  it  is  of  little  consequence,  in  this  case,  whether 
this  privilege  of  the  upland  proprietor  is  a  right  of  private 
property  or  not.  In  either  case,  any  damage  it  may  be  sub- 
jected to  by  such  regulation  as  this  in  question,  is  damnum 
absque  injuria.    In  Massachusetts  such  proprietor  has  a  title 
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in  fee-simple  to  a  certain  extent  of  shore.  But  it  does  not 
exempt  him  from  the  operation  of  similar  regulations.  Com- 
monweaUh  v.  Alger j  7  Cush.,  63.  And  so  in  the  other  cases 
before  cited.  "  The  state,  in  its  sovereign  character,  owns 
the  bed  of  navigable  streams  to  high-water  mark,  and  the  right 
of  a  riparian  owner  is  subservient  to  the  power  in  the  state  to 
abridge  or  destroy  it  at  pleasure.'*  People  v.  TibhettB^  19  N. 
York,  523;  Musser  v.  Hershei/y  42  Iowa,  861;  Barney  v. 
Keokuk,  94  U.  S.  R.,  391. 

4.  The  deeds  from  the  proprietors*  committee  to  the 
grantor  of  the  defendants  do  not  help  the  defendants,  for  the 
proprietors  had  no  title  to  the  shore.  Church  v.  Meeker,  84 
Conn.,  429. 

6.  The  act  of  1872  has  not  been  repealed  by  section  1, 
title  22,  of  the  General  Statutes.  The  question  which  here 
arises  is:  Did  the  General  Assembly  by  this  provision  intend 
to  repeal  the  act  referred  to?  Dwarris  on  Statutes,  690, 699, 
701,704;  1  Kent  Com.,  462;  BUhopY.  Vose,  27  Conn.,  9. 
Applying  these  rules  of  construction  it  becomes  clear  that  the 
General  Assembly  intended  by  the  phrase  "  acts  of  a  private 
nature,"  those  acts  which  the  General  Assembly  commonly 
styles  "private  acts,"  or  " special  acts,"  and  which  comprise 
acts  "  local  in  their  nature  though  public  in  form,"  and  are  by 
the  General  Assembly  distinguished  from  the  "General  Stat- 
utes," which  relate  to  the  state  at  large.  Now  the  act  estab- 
lishing the  board  of  harbor  commissioners  for  New  Haven 
harbor  was,  when  it  was  published  by  the  General  Assembly, 
declared  to  be  a  special  act.  For  years  the  General  Assembly 
has  published  its  acts  in  two  classes,  one  denominated  by 
itself  as  the  "Public  Acts,"  and  the  other  as  the  "Private 
Acts,"  or  "Special  Acts."  And  those  "Private  Acts"  so 
published  have  been  authenticated  by  the  General  Assembly 
and  made  evidence  in  its  courts  of  justice.  The  act  now  in 
question  was  so  published  by  the  General  Assembly  in  1872, 
and  thus  authenticated  to  be  a  special  act,  and  not  a  public 
act  in  the  sense  of  a  general  statute.  JEld  v.  Oorham,  20 
Conn.,  16.  But  the  meaning  of  the  General  Assembly  is 
apparent  upon  an  examination  of  the  title  in  question  itself. 


Digitized  by 


Google 


V 


366  NEW  HAVEN  COUNTY. 

State  V.  Snrgent. 

Its  provisions  are  declared  to  be  "for  defining  and  establish- 
ing the  general  statutes."  It  was  not  intended  to  interfere 
with  any  other  legislation  than  such  as  was  embodied  in  the 
"General  Statutes"  or  "Public  Acts"  of  the  state.  The  dis- 
tinction between  public  and  private  acts  has  always  been 
known  to  the  common  law.  "Private  acts,"  says  Dwarris, 
were  originally  "  such  petitions  aod  answers  as  did  not  appear 
on  the  statute  roll,  or  in  the  collection  of  acts."  On  Statutes, 
627.  He  divides  acts  into  "  public  and  general "  and  "  private 
and  special."  Public  acts  relate  to  the  kingdom  at  large. 
But  "acts  relating  to  any  particular  place,  or  to  divers  partic- 
ular towns,  or  to  one,  or  to  divers  particular  counties,  or  to 
colleges  only  in  the  universities,  are  private  acts."  p.  629. 
The  act  in  question  is  a  private  act,  because  it  is  a  local  act. 
It  is  not  a  public  act,  because  it  does  not  embrace  within  its 
jurisdiction  the  whole  state.  Woodward  v.  Cotton^  1  C.  M.  & 
R.,  44;  1  Swift  Dig.,  10. 

6.  The  construction  claimed  for  the  act  by  the  defendants 
denying  any  efficacy  to  sections  4  and  5,  until  harbor  lines 
have  been  established  under  section  3,  is  not  warranted  by 
either  the  letter  or  spirit  of  the  act.  There  is  nothing  what- 
ever in  its  language  evincing  that  the  commissioners  were 
not  to  "have  the  general  care  and  supervision  of  New  Haven 
harbor,  in  order  to  prevent  or  remove  unauthorized  encroach' 
menU^'*  until  the  time  in  the  indefinite  future  when  the  public 
good  might  require  the  establishment  of  a  general  system  of 
harbor  lines.  On  the  contrary,  the  language  is  clear  and 
explicit.  The  act  was  to  take  effect  from  its  passage.  And 
when  it  took  effect  the  board  of  commissisioners  (when 
appointed)  was  charged  with  the  duties  so  pointedly  declared 
in  section  2,  and  which  require  the  powers  conferred  by  sec- 
tion 4  for  their  proper  discharge.  And  the  spirit  of  the  act 
in  all  its  parts  is  to  provide  at  once  for  the  protection  of  this 
public  highway  from  private  encroachment  and  for  the  regu- 
lation of  the  common  rights  existing  there. 

J.  S.  Beach  and  H.  B,  Harriaony  for  the  defendants. 

1.    It  is  well  settled  in  Connecticut — 1st.  That  the  state 
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is  not,  in  every  respect,  the  absolute  owner  of  the  shores  and 
flats,  to  the  exclusion  of  all  rights  of  the  owners  of  the 
uplands  therein.  2d.  That  the  owners  of  the  uplands  are 
not,  in  every  respect,  the  absolute  owners  of  such  shores  and 
flats,  to  the  entire  exclusion  of  all  rights  of  the  state  tlierein. 
8d.  That  the  state  has  certain  fixed  and  vested  rights  in  refer- 
ence to  such  shores  and  flats,  and  the  upland-owners  have 
certain  fixed  and  vested  rights  therein,  and  that  each  of  these 
two  sets  of  rights  must  be  exercised  so  as  not  to  violate  the 
other.  4th.  That  the  state  technically  owns  the  fee  of  the 
land  below  high-water  mark — but  owns  it  only  "in  trust"  for 
the  public  for  the  purpose  of  protecting  the  public  right  of 
navigation,  and  for  no  other  purpose ;  so  that,  though  theoret- 
ically viested  with  the  fee,  the  state  has  none  of  the  ordinary 
rights  of  an  owner  in  fee  in  reference  to  such  land.  6th. 
Tliat  the  owner  of  the  upland,  although  he  has  no  right  to 
use  such  land  so  as  to  materially  obstruct  navigation,  pos- 
sesses, in  reference  to  such  land,  all  the  other  rights  which 
properly  belong  to  an  owner  of  land  in  fee.  He  has  a  right 
to  wharf  out  upon  and  over  such  land  to  the  channel;  he 
may  maintain  ejectment  for  such  land  upon  which  he  has  so 
wharfed  out,  and  the  theoretical  title  of  the  state  in  fee  can- 
not be  set  up  to  defeat  his  action ;  his  title  to  such  land  will 
descend  to  his  heirs  at  law ;  he  may  sever  from  his  upland 
his  interest  in  fhe  flats,  and  convey  that  interest,  apart  from 
the  upland,  in  the  same  manner  as  if  he  owned  the  flats  in 
fee.  Ea%t  Haven  v.  Hemingway^  7  Conn.,  186;  Chapman  v. 
Kimball,  9  id.,  88;  Nichols  v.  Lewis,  15  id.,  137;  Simons  v. 
French,  25  id.,  846;  Frinh  v.  Lawrence,  20  id.,  117;  Bur- 
rows  V.  aallup,  32  id.,  493,  500;  Church  v.  Meeker,  84  id., 
427.  In  substance,  then,  the  owner  of  the  upland  is  the 
owner  of  the  shores  and  flats  to  the  channel,  without  the  right 
of  materially  obstructing  navigation.  And  in  substance  the 
state  has  no  ownership  of  such  shores  and  flats ;  but  its  only 
substantial  right  in  reference  to  them  is  the  right  of  protect- 
ing against  obstructions  to  navigation  the  waters  which  ebb 
and  flow  over  them.  See  cases  above  cited;  also  Angell  on 
Tide  Waters,  207;  Commonwealth  v.  Alger,  7  Cush.,  53,  65, 
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74,  80;  TateB  v.  Milwaukee j  10  Wall.,  497,  504;  Weber  v. 
Harbor  CommissianerSj  18  Wall.,  67,  64;  Keyport  Steamboat 
Co.  V.  Farmers^  Traniportation  Co.^  18  N.  Jer.  Eq.,  18. 

2.  As  this  right  of  the  state  to  protect  navigation  belongs 
to  it,  not  as  a  land-owner  but  as  a  Bovereign^  it  is  a  right  which 
can  only  be  exercised  by  legislation;  by  the  enactment  of 
lawB^  duly  made,  in  subordination  to  the  constitution,  by  the 
General  Assembly.  Those  fundamental  principles  which 
defend  the  property  of  ttie  individual  against  arbitrary  inva- 
sion by  the  state,  are  applicable  to  such  laws  as  much  as  to 
any  other  laws. — 1st.  Such  laws,  like  all  others,  must  be 
made  by  the  General  Assembly  itself.  The  legislature  cannot 
delegate  to  a  committee  the  power  to  make  them. — 2d.  Every 
such  law  must  be,  not  merely  in  form  but  in  fact,  a  Zaw — a 
rule  of  action  imposed  on  all  citizens,  (or  upon  all  citizens  of 
a  specified  class  or  within  a  specified  locality) — and  not  a 
decree  against  a  particular  individual. — 8d.  Every  such  law, 
so  far  as  it  limits  the  wharf-rights  of  the  owners  of  uplands, 
must  be,  in  substance  and  spirit,  a  law  regulating  the  exer- 
cise of  those  rights  for  the  benefit  of  navigation ;  and  not,  in 
substance  and  spirit,  an  enactment  destroying  such  rights 
"without  due  process  of  law"  or  taking  them  away  without 
"just  compensation."  Commonwealth  v.  Alger j  7  Cush.,  53 ; 
Tatee  v.  Milwaukee^  10  Wall.,  497 ;  Weber  v.  Harbor  CommU- 
Burner 9^  18  id.,  65;  Lake  View  v.  RoBe  Hill  Cemetery  Abbo,^ 
70  HI.,  191, 197.  The  statute  of  1872  purports  to  be,  (and, 
upon  our  interpretation  of  it,  is  in  fact,)  such  a  law,  duly 
enacted,  in  conformity  with  the  constitutional  principles  above 
asserted.  If  however  our  interpretation  of  it  is  wrong,  and 
if  the  true  interpretation  of  it  puts  it  in  conflict  with  any  of 
those  principles,  it  is  unconstitutional  and  void.  The  court 
will  therefore  give  to  the  statute,  if  possible,  an  interpretation 
which  will  not  put  it  in  conflict  with  any  of  those  principles. 

3.  The  statute  is,  in  some  respects,  obscure ;  but  its  con- 
trolling purposes  are  plain.  It  contemplates — 1st.  A  general 
supervision  of  the  public  rights  in  New  Haven  harbor  by  a 
board  of  harbor  commissioners. — 2d.  The  establishment  of 
a  harbor-line  if  the  "  public  good"  shall  require  the  limitation 
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of  the  wharf-rights  of  upland-owners  by  any  such  harbor-line ; 
but  not  otherwise. — 8d.  The  decision  by  the  General  Assem- 
bly, (and  not  by  the  harbor  commissioners*,)  of  the  question 
whether  (and,  if  ever,  when,)  the  "public  good"  requires 
such  limitation  of  the  rights  of  upland-owners  by  any  such 
harbor-line. — 4th.  The  establishment  of  such  harbor-line  (if 
it  shall  be  established  at  all)  by  the  General  Assembly  itself, 
and  not  by  the  harbor  commissioners. — 5th.  The  prevention 
and  punishment  of  transgressions  of  any  such  harbor-line,  if, 
and  after,  such  harbor-line  shall  be  so  established. — 6th. 
Superintendence  by  the  harbor  commissioners,  (^after  such 
harbor-line  has  been  established,)  of  those  details  of  wharf- 
construction  which,  from  the  nature  of  the  case,  cannot  be 
prescribed  by  any  statutory  regulation.  Such  is  the  substance 
of  the  act.  This  construction  is  reasonable,  and  gives  full 
effect  to  section  8d,  as  well  as  to  every  other  section  of  the 
act.  "All  statutes,  whether  remedial  or  penal,  should  be 
construed  according  to  the  apparent  intention  of  the  legisla- 
lature,  to  be  gathered  from  the  language  used,  connected  with 
the  subject  of  legislation,  and  so  that  the  entire  language 
shall  have  effect,  if  it  can,  without  defeating  the  obvious 
design  and  purpose  of  the  law.  And  in  doing  this,  the  appli- 
cation of  common  sense  to  the  language  is  not  to  be  excluded." 
Chubch,  C.  J.,  in  BawBon  v.  The  State,  19  Conn.,  299. 
See  also  Bishop  v.  Fbw,  27  Conn.,  9;  Sedgwick's  Stat.  & 
Const.  Law,  238.  We  do  not  ask  the  court  to  go  outside  of 
the  language  of  the  statute  in  order  to  find  the  intention  of 
the  legislature.  But  we  claim  that  full  effect  shall  be  givea 
to  its  intention  as  manifested  by  the  language  of  the  statute. 
At  the  same  time,  inasmuch  as  the  statute  is  highly  penal  ia 
character,  we  claim  that  it  must  be  construed  liberally  ia 
favor  of  this  respondent,  and  strictly  as  against  the  state. 

4.  The  act  does  not  mean  to  give  the  commissioners, 
(before  and  without  the  establishment  of  any  harbor-line,)  the 
power  of  selecting,  at  their  caprice,  one  or  another  of  the 
npland  owners,  and,  by  their  mere  veto,  without  any  judicial 
process  or  inquiry,  absolutely  extinguishing  his  right  of 
wharfage. — 1st.  The  General  Assembly  itself  could  not  thua 
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single  out,  at  its  pleasure,  a  particular  upland-owner,  and,  by 
an  enactment  under  the  form  of  a  law,  extinguish  his  rights. 
Such  an  enactment  would  not  be  a  "  law.'*  It  would  be  a 
mere  arbitrary  decree,  outside  of  the  powers  of  a  constitu- 
tional government.  Goihen  v.  Stonington^  4  Conn.,  225; 
Norwich  Gas  Light  Co,  v.  Norwich  City  Gas  Co.^  25  id.,  38; 
Welch  V.  Wadsworthj  30  id.,  150;  Bosttvick  v.  Isbelly  41  id., 
305;  Cooley  Const.  Lim.,  90,  91;  Sedgwick  Stat.  &  Const. 
Law,  166.  It  would  be  an  attempt  to  deprive  the  citizen  of 
his  property  without  "due  process  of  law."  It  would  be  an 
attempt  to  destroy  rights  under  pretense  of  regulating  the 
exercise  of  rights. — 2d.  If  the  General  Assembly  could  not 
itself  constitutionally  issue  such  a  decree  against  a  particular 
upland-owner,  much  less  couPd  it  constitutionally  confer  upon 
a  board  of  commissioners  the  right  of  issuing  such  a  decree. 
Yates  V.  Milwavkee^  10  Wall.,  497,  and  other  cases  above 
cited;  Cooley  Const.  Limitations,  116;  Sedgwick  Stat.  & 
Const.  Law,  149,  177. — 3d.  The  General  Assembly  having 
manifested  in  section  3d  its  intention  to  limit  the  rights  of 
upland-owners,  only  after  due  inquiry,  with  previous  "notice" 
to,  and  "hearing"  of,  "all  persons  interested,"  and  only  then 
by  a  harbor-line  applicable  equjilly  to  all  of  them,  it  will 
hardly  be  pretended  that  the  same  General  Assembly 
intended,  at  the  same  time,  by  section  4th,  to  extinguish 
utterly  at  one  blow  all  those  important  rights  of  property, 
without  any  such  inquiry,  notice  or  hearing,  leaving  tlie 
revival  or  partial  revival  of  those  rights,  in  each  individual 
case,  to  the  arbitrary  and  unlimited  discretion  or  caprice  of 
the  harbor  commissioners. — 1th.  If  such  be  the  true  construc- 
tion of  the  act,  then  the  act  is  void ;  first,  as  destroying  abso- 
lutely rights  of  property  under  pretence  of  regulating  the 
exercise  of  them,  (rights  which  the  state  has  power  only  to 
regulate,  but  not  to  destroy,  except,  so  far  as  they  will  neces- 
sarily be  destroyed  by  an  act  of  real  and  bond  fide  regulation,) 
and  thereby  depriving  the  citizen  of  his  property  without  due 
process  of  law;  and,  secondly,  as  an  attempt,  in  effect,  to 
delegate  to  the  harbor  commissioner  the  power  of  legislation 
—or  rather,  as  above  stated,  the  power  of  determining  by 
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their  capricious  decrees,  and  without  appeal,  whether  valuable 
rights  of  property  of  individual  citizens  shall  be  exercised  by 
them  or  not. 

5.  The  statute  of  1872  has  been  repealed.  Revision  of 
1875,  tit.  22,  p.  651.  Section  1st  of  that  title  is  as  follows: 
"All  public  laws  not  contained  in  the  foregoing  titles,  except 
acts  of  incorporation,  confirming  acts,  acts  which  though 
public  in  form  are  of  a  private  nature,  and  all  public  laws, 
except  such  as  by  particular  provision  and  this  title  are  con- 
tinued in  force,  are  repealed."  The  statute  of  1872  does  not 
come  within  any  of  the  exceptions  above  specified.  1st.  It  is 
not  only  "public  in  form,"  but  it  is  public* in  "nature."  It 
creates  a  board  of  officers  who  are  officers  of  the  state  at 
large.  Those  officers  are  appointed  by  the  governor  and  the 
senate  acting  concurrently.  Tliey  are  commissioned  in  the 
name  of  the  state.  Their  functions  are,  in  their  nature,  the 
functions  of  officers  of  the  state.  The  commissioners  are 
instrumentalities  by  means  of  which  the  state  exercises  its 
high  public  right  as  a  sovereign,  to  protect  navigation  within 
its  limits.  Tliey  are  required  by  section  3d  to  report  to  the 
General  Assembly  their  acts  under  that  section.  They  are 
authorized,  as  agents  of  the  state,  to  institute  suits  in  the 
name  of  the  state.  •  This  very  suit  is  prosecuted  by  them  in 
the  name  of  the  state.  They  are  also  authorized  to  represent 
the  state  in  applications  to  Congress  for  appropriations. 
Although  the  act  relates,  in  one  sense,  to  a  particular  locality, 
that  fact  does  not  make  the  act  "private"  in  nature.  The 
act  is  designed  to  protect  the  rights  and  promote  the  interests 
of  all  persons  who  may  be  interested  in  the  navigation  of 
New  Haven  harbor — not  merely  the  people  of  New  Haven, 
but  all  citizens  of  this  state,  and  of  the  United  States,  and  of 
other  countries,  who  may  have  occasion  to  use  the  harbor. 
And  the  prohibitions  of  the  statute  apply  to  all  persons.  All 
persons  are  forbidden  by  it  to  interfere  with  the  harbor  in  the 
ways  prohibited.  Cooley's  Const.  Limitations,  390;  People 
V.  Allerij  42  N.  York,  378 ;  State  v.  County  Commissioner 8 , 
29  Maryl.,  516;  Pierce  v.  Kimball^  9  Greenl.,  54;  Common- 
wealth V.  Mc Curdy y  5  Mass.,  824;  Bumham  v.  Webster ^  id., 
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266 ;  New  Portland  v.  New  Vineyard^  16  Maine,  69 ;  Gorham 
V.  Springfield^  21  id.,  58 ;  State  ex  rel.  Cothren  v.  Lean^  9 
Wis.,  279;  Clark  v.  JaneBvUUy  10  id.,  136;  Levy  v.  The 
State,  6  Ind.,  281;  Rogers' %  Case,  2  Greenl.,  303;  U.  States 
V.  Porte,  1  Cranch  C.  C,  369;  Fall  Brook  Coal  Co.  v.  Lynch, 
47  How.  Pr.  R.,  520;  Heridia  v.  Ayres,  12  Pick.,  334,  344. 
A  decisive  criterion  of  the  publio  "  nature "  of  the  act  is  to 
be  found  in  tlio  fact  that  it  made  criminal,  indictable,  and 
punishable  by  fine  and  imprisonment,  certain  things  which, 
but  for  this  statute,  would  not  have  been  criminal,  indictable 
or  punishable.  State  ex  rel.  Cothren  y.  Lean,  9  Wis.,  281; 
Rogers's  Case,  2  Greenl.,  303;  U.  States  v.  Porte,  1  Cranch 
C.  C,  369;  Heridia  v.  Ayres,  12  Pick.,  334,  344;  Sedgwick 
Stat.  &  Const.  Law,  33.  Under  section  6th  an  upland-owner 
who  drove  piles  into  the  harbor  without  in  the  least  obstruct- 
ing navigation  in  fact,  and  who,  by  so  doing,  would  not  (but 
for  this  statute)  have  been  guilty  of  creating  a  public 
nuisance,  might  be,  (and  under  the  petitioner's  construction 
of  the  statute  would  have  been,)  by  omitting  to  get  the  sanc- 
tion of  the  commissioners  for  the  driving  of  the  piles,  guilty 
of  committing  a  "public  nuisance"  within  the  letter  and 
meaning  of  that  section.  Such  an  act  would  have  been  a 
criminal  offence  at  common  law ;  and  puiyshable  by  fine  and 
imprisonment  as  such. 

Pardee,  J.  By  the  common  law  as  it  stood  long  before 
the  coming  of  our  ancestors  to  this  country  and  the  settle- 
ment of  the  colony  of  New  Haven,  the  king,  as  parens  patrice, 
held  the  title  to  the  soil  under  the  sea  between  high  and  low 
water  mark;  he  held  it  not  for  his  own  benefit  but  for  his 
subjects  at  large,  and  for  the  subjects  of  all  states  at  peace 
with  him;  he  held  it  in  trust  for  public  uses,  established  by 
ancient  custom  or  regulated  by  law,  the  most  important  of 
which  are  those  of  fishing  and  navigation.  In  1662  Charles 
II  granted  all  the  lands  of  the  colony  by  charter  to  the  free- 
men incorporated  thereby.  This  court  said  in  Church  v. 
Meeker,  34  Conn.,  421,  that  there  had  been  in  tliis  state  no 
judicial  determination  of  the  question  whether  or  not  that 
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charter  conveyed  the  royal  title  to  the  shores  of  the  sea;  that 
the  Supreme  Courts  of  Massachusetts,  New  Jersey  and  of  the 
United  States,  having  each  decided  that  similar  grants  did, 
under  the  head  of  *^*  royalties,"  convey  such  title,  this  court 
would  follow  them  and  declare  that  the  title  to  the  "  shores 
of  the  sea"  vested  in  the  freemen  of  the  colony  before  the 
king  was  excluded  by  the  revolution  and  independence ;  and 
that  they,  through  their  legislature,  may  therefore  now  exer- 
cise all  the  powers  which  previous  to  the  grant  could  have 
'  been  exercised  either  by  the  king  alone  or  by  him  in  conjunc- 
tion with  his  parliament,  subject  only  to  those  restrictions 
which  have  been  imposed  by  the  constitution  of  this  state  or 
of  the  United  States. 

The  re&pondents  as  owners  of  land  bounded  on  a  harbor, 
own  only  to  high-water  mark.  It  is  true  they  have  a  right  to 
construct  wharves  upon  the  soil  below  that  line  if  they  con- 
form to  such  regulations  as  the  state  shall  see  fit  to  impose 
upon  them  and  do  not  obstruct  the  paramount  right  of  navi- 
gation. From  their  land  bounding  upon  the  shore  they  hold 
the  exclusive  right  to  embark  and  go  upon  the  sea,  for  the 
reason  that  no  other  person  can  enter  upon  their  land  for 
embarkation  or  for  any  other  purpose  without  their  permission ; 
but  every  person  has  the  superior  right  to  navigate  the  waters 
opposite  thereto  without  obstruction  from  any  stnicture 
erected  by  them. 

The  duty  of  protecting  this  dominant  right  rests  upon  the 
legislature;  and  they  are  to  determine  for  themselves  by 
what  methods  and  instrumentalities  they  will  discharge  it. 
It  is  plain  that  they  themselves  cannot  descend  to  the  making 
of  frequent  examinations  into  the  situation  of  each  riparian 
proprietor  upon  our  extended  coast.  There  is  no  bar  in 
reason,  and  none  in  the  constitution,  to  the  vesting  in  com- 
missioners appointed  by  themselves  the  power  to  restrain  such 
proprietors  from  extending  structures  into  navigable  waters ; 
they  pai-t  with  no  legislative  power;  they  enact  the  law;  the 
commissioners  by  the  aid  of  the  courts  enforce  it.  Besides, 
this  mode  of  performing  the  service  which  the  legislature 
owes  to  the  commerce  of  the  world  has  so  often  received  both 
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legislative  and  judicial  sanction  in  other  jurisdictions  that  it 
is  now  quite  too  late  to  challenge  it. 

The  enactment  of  the  law  is  in  no  sense  an  exercise  of  the 
right  of  eminent  domain;  it  is  not  that  taking  of  private 
property  for  public  use  for  which  compensation  is  to  be  made. 
The  public  do  not  propose  in  anj  manner  to  appropriate  or 
use  any  -right  of  the  respondents  in  the  soil  of  the  shore,  but 
only  to  guard  against  any  invasion  by  tliem  of  the  paramount 
right  of  the  public  to  navigate  the  waters  over  it ;  to  enforce 
against  them  the  maxim — sic  utere  tuo  ut  dlienum  non  Icedan, 
It  is  only  the  exercise  of  the  police  or  supervisory  power 
vested  in  the  legislature — the  power  to  enact  such  laws  as 
they  deem  reasonable  and  necessary  for  the  regulation  of  the 
use  by  riparian  proprietors  of  their  qualified  right  to  the  soil 
of  the  shore.  Indeed  no  individual  is  the  absolute  owner  of 
any  land  in  so  high  a  sense  as  that  he  can  set  the  legislature 
at  defiance  as  to  the  use  he  may  make  of  it;  as  part  of  the 
price  to  be  paid  for  the  privilege  of  living  under  law  he  sub- 
jects himself  to  certain  restrictions  for  the  public  good;  to 
limitation  upon  the  profitable  use  of  his  property  for  the  pro- 
motion of  the  general  welfare.  The  prohibitions  against 
wooden  buildings,  powder  magazines  and  slaughter-houses  in 
cities,  are  common  instances  of  this. 

The  shore  line  is  irregular,  broken  by  alternate  indentations 
and  projections,  and  the  deep  water  channel  is  at  every  possi- 
ble angle  with,  and  at  varying  distances  from  it.  The  unre- 
strained desire  of  proprietors  to  build  first  and  farthest  leads 
them  to  invade  and  obstruct  the  channel.  Hence  the  occasion 
for  legislative  interference  for  the  preservation  of  the  acknowl- 
edged right  of  all  vessels  to  access  to  all  wharves.  Neither 
in  its  provisions  nor  in  its  mode  of  execution  is  the  act  in 
violation  of  any  of  the  fundamental  principles  of  the  social 
compact;  on  the  contrary  its  eflfect  is  greatiy  for  the  wealth 
and  peace  of  the  public.  The  manner  of  its  enforcement  is 
open  and  fair.  Tlie  respondents  first  advised  the  commission- 
ers specifically  of  their  plans;  this  opened  the  door  for  a 
hearing;  after  hearing  and  consideration  the  latter  advised 
them  that  the  proposed  structure  would  obstruct  the  public 
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right  of  navigation.  Here  was  a  day  in  court;  a  day  before 
a  tribunal  presumably  impartial  and  specially  qualified  to 
determine  the  precise  matter  entrusted  to  them. 

Nor  does  the  law  become  partial  and  individual  in  its  scope 
and  operation  for  the  reason  that  the  commissioners  are 
clothed  with  power  to  limit  the  extent  to  which  any  proprietor 
may  reach  out  from  his  shore  line  towards  or  into  jiavigable 
waters,  and  that  it  therefore  will  result  that  -4,  B  and  C  will 
be  permitted  to  build  wharves  of  different  lengths.  The 
location  of  the  land  of  each,  the  configuration  of  his  shore 
line,  the  relative  position  of  the  channel,  and  the  outline  of 
the  whole  harbor  as  it  bears  upon  his  particular  case,  are  all 
to  be  taken  into  consideration  and  weighed  by  the  commission- 
ers ;  they  are  to  determine  the  largest  measure  of  use  of  his 
right  to  the  shore  which  each  can  enjoy  consistently  with  the 
greatest  benefit  to  the  public.  And  this  general  rule  is  to  be 
applied  alike  to  the  respondenta  and  all  other  owners ;  each  is 
to  surrender  precisely  what  is  necessary  to  prevent  his  wharf 
from  being  an  obstruction.  Therefore  so  far  as  the  law  and 
the  reason  of  its  being  are  concerned  the  surrender  by  each 
is  precisely  the  same. 

We  are  to  take  notice  that  the  wharves  in  New  Haven  har- 
bor have  now  become  numerous  and  valuable ;  that  the  effort 
to  extend  them  has  invited  public  attention  and  legislative 
interference ;  that  the  act  in  question  is  an  exception  to  the 
ordinary  rule  by  which  laws  operate  only  after  the  adjourn- 
ment of  the  legislature  enacting  them,  and  is  made  to  take 
effect  upon  its  passage.  From  these  facts  we  are  to  infer 
that,  so  far  forth  as  its  protecting  power  is  concerned,  it  was 
intended  for  immediate  effect;  and  this  is  the  interpretation 
to  be  put  upon  it.  We  regard  the  establishment  of  a  harbor 
line  as  a  matter  quite  apart  from  the  duty  of  the  commission- 
ers to  take  the  harbor  at  once  into  their  keeping.  The  exist- 
ence of  such  a  line  spanning  the  whole  harbor  is  not  at  all 
necessary  to  the  exercise  of  their  restraining  power  over  a 
structure  immediately  to  be  built.  The  high  and  low  water 
lines,  and  the  course  of  the  channel  being  known,  they  have 
all  necessary  data  for  action  in  reference  to  each  case  as  it 
arises. 
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But,  if  in  their  opinion  the  public  right  of  navigation  could 
be  more  perfectly  protected  and  the  ccmflicting  claims  of  pro- 
prietors more  satisfactorily  adjusted  by  the  immediate  estab- 
lishment of  a  line  for  the  whole  harbor,  in  adrance  of  any 
intention  to  build  wharves,  they  are  authorized  to  advise  the 
legislature  as  to  the  course  which  in  tlieir  judgment  such  a 
line  should  follow ;  but  it  is  obvious  that  its  highest  usefulness 
could  only  be  secured  by  the  immediate  exercise  of  the  power 
to  hold  all  proprietors  in  check  until  there  is  opportunity  for 
legislative  action.  So  far  as  the  erection  of  any  proposed 
wharf  is  concerned  they  must  act  at  once;  so  far  as  this 
general  line  is  concerned  they  may  act  at  once  or  never. 

By  section  1,  title  22,  page  651,  of  the  revision  of  1875,  it 
is  enacted  as  follows:  ^'All  public  laws,  not  contained  in  the 
foregoing  titles,  except  acts  of  incorporation,  confirming  acts, 
acts  which  though  public  in  form  are  of  a  private  nature,  and 
all  public  laws  except  such  as  by  particular  provision  and  this 
title  are  continued  in  force,  are  repealed." 

The  respondents  urge  that  the  act  in  question  is  public  both 
in  form  and  nature  and  therefore  is  not  saved  by  any  of  the 
foregoing  exceptions. 

'  After  the  close  of  each  session  of  the  legislature  the  secre- 
tary of  the  state  has  given  notice  to  the  public  of  the  acts 
passed  by  publisliing  a  part  of  them  in  one  pamphlet  as 
"public  acts,"  and  a  part  in  another  pamphlet  as  "private 
acts  and  resolutions."  The  act  before  us,  passed  in  1872, 
was  published  in  the  pamphlet  of  private  acts  and  resolutions 
for  that  year.  This  classification,  it  is  true,  was  that  of  the 
secretary  and  not  of  tlie  legislature;  but  there  the  public 
found  it,  and  overlooking  the  distinctions  between  acts  public 
in  form  but  of  a  private  nature,  and  acts  public  in  form  but 
of  a  special  nature,  came  to  regard  and  speak  of  this  as  pri- 
vate ;  and  presumably  the  legislature  of  1875,  the  members 
of  which  were  of  this  public,  intended  to  include  it  in,  and 
save  it  under  the  description  of,  "  acts  whicli  though  public  in 
form  are  of  a  private  nature."  Indeed  the  same  legislature, 
in  section  19,  page  438,  of  the  revision  of  1875,  provided 
that  "the  private  or  special  acts  of  this  state  shall  be  legal 
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evidence,  and  the  courts  shall  take  judicial  notice  of  them ;" 
seeming  to  use  the  terms  "private"  and  "special"  as  having 
the  same  general  signification. 

The  legislature  of  1869  had  passed  an  act  entitled  "an 
act  to  prevent  and  remove  nuisances  and  obstructions  from 
the  channel  of  Mill  River."  This  channel  is  a  part  of  the 
harbor  of  New  Haven,  and  the  act  is  essentially  of  the  same 
nature  as  the  one  in  question ;  but  the  same  secretary  saw  fit 
to  publish  it  in  the  pamphlet  of  public  acts  for  that  year,  and 
there  the  public  found  it,  and,  still  disregarding  distinctions, 
had  come  to  regard  this  as  a  public  act.  But  the  legislature 
of  1875  declares  that  though  public  in  form  it  is  either  local 
or  private  in  its  nature,  and  in  tiie  sixth  section  protects  it  by 
special  ntention  from  any  assertion  even  that  the  general 
words,  "all  public  laws,"  in  the  first  section  had  repealed  it. 
The  act  in  question,  that  of  1872,  never  having  been  printed 
with  the  public  acts,  and  always  having  been  regarded  as 
private  in  nature,  stood  in  no  need  of  such  mention  for  its 
protection.  The  l^islature  recognizing  the  fact  that  the 
general  understanding  as  to  what  laws  are  public  aud  what 
are  private  is  mainly  tlie  result  of  the  official  declarations 
made  by  the  secretary  from  year  to  year,  adapted  certain 
expressions  both  in  the  first  and  in  the  sixth  sections  to  this 
popular  idea. 

We  think  that  the  act  in  question  has  not  been  repealed. 

We  advise  the  Superior  Court  to  grant  the  injunction. 

In  this  opinion  the  other  judges  concurred. 


•  ♦• 


John  W.  Steidman^  Insurance  CoBonssioNEB,  ps.  Thb 
American  Mutual  Lifb  Insurancb  Oompant. 

By  statate  the  insurance  commissioner,  on  finding  that  the  assets  of  any  life 
insnranee  company  of  this  state  are  less  than  three-fonrths  ot  its  liahilities,  is 
to  aipflj  to  the  Svoerior  Gout  lor  die  appotntmant  ot  a  seceiyer  and  the 
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annulling  of  its  charter.  Held  to  be  no  answer  to  a  petition  lor  this  pnrpoee 
that  the  respondents  had,  hy  legislative  permission,  transferred  all  their  assets 
to  another  company,  which  had  assumed  all  their  liabilities,  so  long  as  the 
holders  of  their  policies  had  not  assented  to  the  arrangement. 
A  petition  in  equity  was  reserved  for  the  advice  of  this  court  upon  a  demurrer 
of  the  petitioner  to  the  respondents'  answer  and  a  demurrer  of  the  respond- 
ents to  the  replication  of  the  petitioner.  Held  that  in  these  circumstances 
the  counsel  for  the  petitioner  should  go  forward  in  the  alignment. 

Petition  by  the  Insurance  Commissioner  of  the  state  for 
the  appointment  of  a  receiver  of  the  assets  of  a  life  insurance 
company,  and  for  an  injunction  against  its  further  prosecution 
of  business  and  an  annulling  of  its  charter;  brought  imder 
the  act  of  1875,  (Session  Laws  of  1875,  p.  12,)  to  the  Supe- 
rior Court  in  New  Haven  County.  The  respondents  filed  an 
answer,  to  which  the  petitioner  replied  and  demurred ;  and 
the  respondents  demurred  to  the  replication.  Upon  these 
pleadings  the  case  was  reserved  for  the  advice  of  this  court. 
The  case  is  fully  stated  in  the  opinion. 

Upon  the  case  coming  up  for  argument  in  this  court  a  ques- 
tion was  made  as  to  which  party  should  go  forward  in  the 
argument,  as  each  party  stood  upon  a  demurrer  to  the  other's 
pleadings.  The  judges  decided  that  in  the  circumstances  the 
counsel  for  the  petitioner  should  go  forward. 

S.  E.  Baldmn^  for  the  petitioner. 

T:  E.  DoolitUe  and  A.  H.  Bobertson^  for  the  respondents. 

Pardee,  J.  In  1847  the  respondents  were  authorized  to 
issue  policies  of  insurance  upon  lives  upon  the  mutual  system, 
in  1850  to  exercise  the  powers  of  a  trust  company,  and  in 
1854  to  act  as  guardian,  trustee,  or  receiver,  without  giving 
bonds,  when  appointed  by  any  court.  In  1878  by  legislative 
permission  they  transferred  all  of  their  assets  to  the  American 
National  Life  Insurance  Company,  which  last  company  then 
assumed  all  of  the  liabilities  of  the  first.  The  transfers  of 
assets  included  securities  of  the  value  of  $100,000,  theretofore 
deposited  by  the  respondents,  upon  requirement  of  law,  with 
the  state  treasurer,  for  the  protection  of  their  policy-holders. 

A  public  act,  (Session  Laws  of  1875,  chap.  20,  page  12,) 
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provides  that  if  the  insurance  commissioner  shall  at  any  time 
find  that  tlie  assets  of  any  life  insurance  company  incorporated 
by  this  state  are  less  tlian  three-fourths  of  its  liabilities,  he 
shall  ask  the  couii;  to  appoint  a  receiver  and  annul  its  chai*ter; 
that  the  court  shall  appoint  a  receiver  if  upon  hearing  such 
deficiency  shall  be  found  to  exist;  and  that  the  net  present 
value  of  the  policies,  or  re-insurance  reserve  ascertained  as 
now  required  by  law,  shall  be  considered  as  a  liability. 

Upon  this  act  the  insurance  commissioner  has  brought  this 
petition.  In  it  he  alleges,  substantially,  that  on  or  about 
September  1st,  1877,  he  found  from  examinations  and  other- 
wise that  the  assets  of  the  respondent  corporation  were  less 
than  three-fourths  of  its  liabilities ;  that  this  deficiency  still 
continues ;  that  the  company  has  failed  to  comply  with  the 
requirements  of  law,  in  this,  that  it  made  no  such  annual 
report  to  the  insurance  commissioner,  as  is  required  by  law, 
for  the  year  1875 ;  and  no  complete  report,  such  as  is  required 
by  law,  for  the  year  1876;  nor  any  lawful  report,  or  any 
report  in  its  own  name  whatever,  during  the  last  three  years, 
to  the  insurance  commissioner;  and  that,  on  the  19th  day  of 
October,  1877,  he  notified  the  company  to  cease  to  issue  new 
policies,  or  pay  dividends  to  stockholders  or  policy-holders, 
until  the  deficiency  between  its  assets  and  liabilities  was  made 
good,  and  the  law  complied  with ;  and  he  asks  for  the  appoint- 
ment of  a  receiver,  a  revocation  of  the  charter,  and  a  tempo- 
rary injunction  against  the  transaction  of  business. 

To  this  petition  the  respondents  filed  a  plea,  in  which  it  is 
alleged,  substantially,  that  before  the  date  of  the  petition  the 
legislature,  with  a  view  of  enabling  the  respondents  to 
re-insure  all  their  policies  in  the  American  National  Life 
Insurance  Company,  and  with  a  design  to  aid  them  in  effect- 
ing such  re-insurance,  and  in  the  transfer  of  all  their  assets 
to  said  company,  on  the  3d  day  of  July,  1867,  passed  an  act 
authorizing  the  board  of  trustees  of  the  American  Mutual  Life 
Insurance  Company  to  loan  to  the  individual  members  of  the 
board  the  amount  required  to  pay  for  the  capital  stock  of  the 
American  National  Life  Insurance  Company,  which  should  be 
subscribed  for  by  such  individual  members ;  and  that  before 
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that  time,  to  wit,  in  May,  1866,  the  legislature  had  incorpo- 
rated the  American  National  Life  Insurance  Company  with  a 
view  to  its  taking  the  assets  and  assuming  the  liabilities  and 
business  of  the  American  Mutual  Life  Insurance  Company, 
its  corporators  being  the  trustees  of  the  latter  company,  and 
that  in  1871  an  act  was  passed  by  the  General  Assembly 
changing  the  name  of  the  American  National  Life  Insurance 
Company  to  that  of  the  American  National  Life  &  Trust 
Company,  and  for  the  express  purpose  of  authorizing  the  state 
treasurer  to  surrender  to  the  American  National  Life  &  Trust 
Company  the  securities  belonging  to  the  American  Mutual 
Life  Insurance  Company,  to  the  amount  of  $100,000,  being 
the  amount  deposited  with  the  state  treasurer  by  the  last 
named  company  in  accordance  with  the  law,  whenever  the 
American  National  Life  &  Trust  Company  had  deposited  with 
the  treasurer  a  like  amount  of  securities,  so  that,  in  the  lan- 
guage of  the  act, "  the  liabilities  of  the  American  Mutual  Life 
Insurance  Company  may  be  assumed  by  the  American 
National  Life  &  Trust  Company,  as  may  be  provided  between 
said  companies  ;'*  and  that  afterwards,  on  the  16th  of  April, 
1873,  the  respondents,  in  consideration  of  the  assumption  of 
their  entire  liabilities  by  the  latter  company,  transferred  to 
that  company  their  entire  assets,  the  transfer  to  take  effect  on 
the  first  day  of  January,  1878,  and  the  state  treasurer  sur- 
rendered to  that  company  all  of  the  securities  of  the  respond- 
ents in  his  possession;  and  that  the  insurance  conmiissioner 
on  the  18th  of  April,  1873,  as  by  law  required,  made  an 
examination  of  the  condition  of  the  American  National  Life 
&  Trust  Company,  and  found  that  it  had  complied  with  the 
conditions  of  its  charter,  and  was  duly  organized,  and  that 
the  arrangement  with  the  American  Mutual  Life  Insurance 
Company  and  the  respondents  had  been  made  in  strict  com- 
pliance with  the  provisions  of  law,  and  that  the  statement  of 
the  condition  of  the  company  filed  in  his  office  was  correct; 
and  thereupon,  on  the  18th  day  of  April,  1873,  he  issued  to 
the  American  National  Life  &  Trust  Company  a  license, 
authorizing  it  to  issue  policies  and  transact  business,  and  in 
further  compliance  with  his  duty  reported  all  the  above  facts 
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to  the  legislature  at  its  May  session,  1874 ;  and  that  the 
respondents  after  tlie  assumption  of  all  their  liabilities  by, 
and  the  transfer  of  their  assets  to,  the  American  National 
Life  &  Trust  Company,  had  done  no  business  whatever,  and 
did  not  intend  to  do  any,  and  that  there  had  been  from  that 
time  a  complete  non-use  of  all  corporate  power,  privileges 
and  franchises;  and  that  the  legislature  at  its  May  session, 
1875,  recognized  and  confirmed  the  transfer  of  their  assets  to 
the  American  National  Life  &  Trust  Company,  and  the  fact 
that  they  had  ceased  business,  and  that  the  last  named  com- 
pany had  assumed  all  their  liabilities. 

The  petitioner  replies -ftubstantially  that  he  ought  not  to  be 
precluded  from  maintaining  his  petition  by  anything  con- 
tained in  the  plea,  for  the  reason  that,  before  the  date  of  the 
transfer  therein  mentioned,  the  respondents  had  issued  a  large 
number  of  policies  of  insurance  upon  lives,  payment  upon 
which  is  not  to  be  made  until  the  expiration  of  those  lives 
respectively;  and  that  many  of  the  insured  are  living,  and 
many  of  the  policies  are  now  in  force.  This  replication  is 
demurred  to  by  the  respondents.  The  petitioner  also  demurs 
to  the  plea  of  the  respondents. 

The  replication  is  sufficient.  During  many  years  the 
respondents  exercised  the  franchise  conferred  upon  them  and 
assumed  contract  obligations  to  many  pdicy-holders,  some  of 
which  were  in  force  when,  in  1878,  they  transferred  their 
assets  to  the  American  Life  A  Trust  Company,  upon  the 
assumption  by  the  latter  of  their  liabilities.  And  the  record 
does  not  disclose  that  individuals  holding  policies  issued  by 
the  respondents  were  parties  to  this  transfer,  or  that  their 
rights  were  in  any  degree  affected  by  it.  The  allegations  in 
th^  petition  are  that  there  are  existing  liabilities,  that  is,  that 
certain  holders  of  policies  have  done  every  act  and  fulfilled 
every  obligation  requisite  to  the  preservation  of  legal  claims 
upon  the  respondents;  and  that  these  greatly  exceed  their 
assets;  and  it  is  not  an  answer  to  say  that  another  corpora- 
tion has  promised  to  protect  the  respondents  from  these 
liabilities;  the  value  of  the  guaranty  remains  wholly  undeter- 
mined.   There  is  then  a  life  insurance  company  in  f)osse8sion 
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of  a  franchise  having  liabilities  in  excess  of  assets.  Herein 
are  the  requisite  conditions  for  the  operation  of  the  statute, 
and  the  court  is  not  excused  from  obedience  to  it  by  the  alle- 
gation in  the  plea  as  to  the  want  of  assets.  There  must  be 
an  enquiry  as  to  the  truth  of  the  averments  in  the  petition. 

We  hold  the  replication  to  be  suflBcient,  and  the  plea 
demurred  to  insuflScient. 

In  this  opinion  the  other  judges  concurred. 


Benjamin  Notes  vs.  John  C.  Byxbeb. 

The  power  of  a  committee  or  pablic  officer  to  commit  for  a  contempt,  where 
authorized  by  an  act  of  the  legislature  to  summon  witnesses  and  examine 
them  under  oath,  should  not  be  left  to  implication,  but  should  clearly  appear 
on  the  face  of  the  act. 

The  power  given  by  statute  to  the  insurance  commissioner  to  investigate  the 
financial  condition  of  any  life  insurance  company  of  the  state,  to  summon  its 
officers  before  him,  to  compel  their  attendance  and  the  production  of  papen, 
and  to  examine  them  ander  oath,  does  not  authorize  him  to  commit  for  con- 
tempt in  refusing  to  be  sworn  and  to  answer  questions. 

Habeas  Corpus,  in  the  Court  of  Common  Pleas  of  New 
Haven  County. 

The  court  issued  the  writ  upon  the  application  of  the  plain- 
tiff, who  alleged  that  he  was  held  in  custody  by  the  defendant. 
The  defendant,  who  was  sheriff  of  New  Haven  County  and 
keeper  of  its  jail,  made  the  following  return  to  the  writ : — 

In  obedience  to  the  foregoing  writ  I  have. the  body  of  the 
said  Benjamin  Noyes  here  before  the  court,  and,  for  the  cause 
of  his  detention  by  me,  I  state  that  on  the  30th  day  of  Octo- 
ber, 1877,  John  W.  Stedman,  Insurance  Commissioner  of  the 
state,  at  said  New  Haven,  signed  and  issued  and  delivered  to 
me  as  the  sheriff  of  said  county,  for  service,  a  certain  war- 
rant in  the  words  and  figures  following,  to  wit: — To  the 
sheriff  of  New  Haven  County,  or  his  deputy,  Greeting: — 
Whereas  1,  John  W.  Stedman,  Insurance  Commissioner  of 
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the  state  of  Connecticut,  did,  on  tlie  80th  day  of  October, 
1877,  sign  and  issue  a  subpoena  directed  to  Benjamin  Noyes 
of  said  town,  summoning  him  by  virtue  of  a  certain  act  enti- 
tled an  act  conferring  additional  power  upon  the  insurance 
commissioner  of  the  state,  approved  March  22d,  1877,  to 
appear  before  me  at  the  office  of  the  State  Attorney,  in  the 
court  house  at  said  city  of  New  Haven,  at  two  o'clock  in  the 
afternoon  of  said  80th  day  of  October,  then  and  there  to 
testify  and  be  examined  under  oath  in  reference  to  the  condi- 
tion and  affairs  and  management  of  two  certain  corporations 
chartered  by  said  state,  by  the  respective  names  of  the 
American  Mutual  Life  Insurance  Company  of  New  Haven, 
and  the  American  National  Life  &  Trust  Company  of  New 
Haven;  and  whereas  said  summons  was  duly  served  by  John 
C.  Byxbee,  sheriff  of  said  New  Haven  County;  and  whereas 
the  sum  of  seventy  cents  was  paid  to  said  Noyes  for  his  travel 
to  and  attendance  before  me  by  said  officer  who  summoned 
him ;  and  whereas  said  witness  did  not  appear  at  said  time 
and  place,  though  duly  called ;  and  whereas  I  did  thereupon, 
on  said  80th.  day  of  October,  1877,  si^  and  issue  a  capias 
commanding  the  sheriff  of  New  Haven  County,  or  his  deputy, 
by  authority  of  the  State  of  Connecticut,  to  arrest  the  body 
of  said  Benjamin  Noyes  and  him  forthwith  have  before  me  at 
said  State  Attorney's  office,  to  testify  and  be  examined  imder 
oath  touching  the  matters  aforesaid,  pursuant  to  said  statute 
in  such  case  made  and  provided,  and  be  dealt  with  according 
to  law ;  and  whereas,  by  virtue  of  said  capias,  the  body  of 
said  Noyes  was  duly  arrested  by  Joseph  H.  Keefe,  a  deputy 
sheriff  for  said  New  Haven  County,  and  by  virtue  thereof  I 
now,  on  this  80th  day  of  October,  1877,  have  him,  the  said 
Benjamin  Noyes,  before  me ;  and  whereas  he  has  wilfully  and 
contemptuously  declined  to  be  sworn  and  to  answer  my  ques- 
tions, and  disclose  the  financial  condition,  affairs  and  man- 
agement of  said  life  insurance  companies  or  either  of  them ; 
and  whereas  he  has  declined  to  purge  himself  of  contempt  by 
answering  any  inquiries  in  reference  to  said  companies  or 
either  of  them: — ^These  are  therefore  by  authority  of  the 
State  of  Connecticut  and  of  the  act  hereinbefore  referred  to, 
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to  command  you  that  yon  take  and  commit  the  said  Benjamin 
Noyes  to  the  keeper  of  the  common  jail  in  said  town  of  New 
Haven;  and  the  keeper  of  said  jail  is  hereby  ordered  to 
receive  the  said  Benjamin  Noyes,  and  him  safely  keep  within 
said  jail  until  he  permit  himself  to  be  sworn,  and  answer  my 
questions,  and  disclose  concerning  the  financial  condition, 
affairs  and  management  of  said  life  insurance  companies, 
and  purge  himself  of  contempt,  and  be  discharged  by  duo 
process  of  law.  Hereof  fail  not,  but  make  due  service  and 
return.  Dated  at  New  Haven,  this  80th  day  of  October, 
1877.  John  W.  Stedman,  Insurance  Commissioner.  And  I 
further  certify  that  pursuant  to  the  above  recited  warrant  I 
did  on  said  day  and  year  at  said  New  Haven  take  the  body  of 
said  Benjamin  Noyes,  for  the  purpose  of  committing  him  to 
the  jail  of  said  county,  agreeably  to  the  precept  of  said  war- 
rant; but  that,  before  making  such  commitment,  said  writ  of 
habeas  corpus  was  served  upon  me;  whereupon  I  did  not 
commit  said  Benjamin  Noyes  to  said  jail,  but  produce  him 
here  before  this  court,  and  assign  the  premises  as  the  cause 
of  bis  said  detention, and  imprisonment. 

John  C.  Btxbeb, 
Sheriff  of  New  Haven  County. 
To  this  return  the  plaintiff  demurred,  and  the  case  was 
reserved  upon  the  demurrer  for  the  advice  of  this  court. 

T.  E.  Doolitthy  with  whom  was  A.  H.  Robertson^  in  support 
of  the  demurrer. 

S.  E.  Baldwin  and  W.  K.  Townsend.  contra. 

J  ' 

Park,  0.  J.  The  authority  under  which  the  insurance 
I  conmiissioner  assumed  to  act  in  committing  the  plaintiff  for 
'  contempt  in  refusing  to  be  sworn  and  to  answer  questions 
jwith  regard  to  the  financial  condition  and  management  of 
'  certain  life  insurance  companies,  is  to  be  found  in  the  act  of 
]  1877,  the  part  of  which,  important  to  the  present  case,  is  as 
■follows:  "The  insurance  commissioner  may  at  any  time 
investigate  the  financial  condition,  affairs  and  management  of 
any  life  insurance  company  incorporated  by,  or  doing  business 
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in  this  state,  and  may  require  any  such  company  to  produce,  ' 
and  may  examine,  all  its  assets,  records,  contracts,  books  and 
papers;  may  compel  the  attendance  before  him,  and  may 
examine  under  oath,  its  directors,  officers,  agents,  or  any 
other  person  in  reference  to  its  condition,  affairs  and  manage- 
ment, or  any  matter  relating  thereto ;  may  administer  oaths, 
and  shall  have  the  same  power  to  smnmon  and  compel  the  / 
attendance  of  witnesses,  and  to  require  and  compel  the  pro-/ 
duction  of  records,  books,  papers,  contracts,  or  other  docu- 
ments, as  is  now  possessed  by  the  Superior  Court." 

The  commissioner  imder  this  act  has  express  authority  to 
administer  oaths,  and  compel  the  attendance  of  witnesses, 
and  the  production  of  records,  books,  papers,  and  other  docu- 
ments, and  his  pawer  in  this  respect  is  equal  to  that  of  the 
Superior  Court.  But  this  power  became  exhausted  when  the 
plaintiff  obeyed  his  sunmions  by  appearing  in  due  time  before 
him.  The  commissioner  has  power  to  investigate  the  finan- 
cial condition  and  management  of  any  life  insurance  company 
doing  business  in  the  state,  and  to  examine  under  oath  its 
directors,  officers,  and  agents,  or  any  other  person  in  reference 
to  its  condition  and  management.  But  there  is  no  direct 
authority  conferred  upon  him  to  commit  any  person  to  jail  for 
refusing  to  be  sworn  and  answer  his  questions.  Indeed  the 
word  "contempt"  is  not  found  in  the  statute.  This  word  is 
almost  invariably  used  when  power  is  conferred  upon  any 
court,  judge,  or  other  magistrate  to  punish  for  contempt. 
When  a  special  commission  was  recently  appointed  to  investi- 
gate the  affairs  and  management  of  the  life  insurance  compa- 
nies of  the  state,  special  power  was  conferred  upon  the  com- 
missioners to  punish  for  contempt.  The  words  of  the  resolu- 
tion wei^e — ^Hhej  shall  have  the  same  power  as  the  Superior 
Court  in  the  punishment  of  any  witness  for  contempt."  Gen- 
erally moral  influence  is  deemed  sufficient  to  command  respect 
and  obedience  where  the  legislature  grant  authority  to  a  com- 
mission to  make  such  examinations.  Bank  commissioners 
have  no  power  to  commit  for  contempt,  although  they  have 
authority  to  administer  oaths  in  the  discharge  of  their  duties, 
and  may  examine  any  person  under  oath  in  relation  to  the 
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affairs  of  the  banks  under  their  supervision,  with  authority  to 
compel  the  attendance  of  witnesses  and  the  production  of 
books  and  papers  by  suitable  process.  Railroad  commission, 
ers  have  no  such  power,  although  they  may  examine  witnesses 
under  oath  as  they  may  think  proper  in  relation  to  the  affairs 
of  any  railroad  company.  Tlie  state  board  of  charities  have 
no  such  power,  although  in  the  discharge  of  tlieir  duties  they 
may  examine  witnesses  under  oath,  and  may  send  for  persons 
and  papers. 

We  think  the  granting  of  so  gi*eat  power  to  a  commission 
or  to  a  single  commissioner  should  not  be  left  in  doubt,  or  be 
inferred  from  the  duties  to  be  performed,  when  it  is  so  easy 
to  confer  it  in  express  terms,  if  the  legislature  is  disposed  to 
grant  it. 

We  advise  judgment  in  favor  of  the  plaintiff,  and  that  he 
be  discharged  from  imprisonment. 

In  this  opinion  the  other  judges  concurred. 


William  J.  Pratt,  Trustee,  vs.  Jonathan  W.  Pond. 

TVhere  an  execution  is  served  upon  chattels  and  is  not  returned,  the  levy  is  not 

invalidated. 
It  is  otherwise  with  mesne  process,  which  must  be  returned  to  sustain  the  legally 

of  the  proceedings  had  under  it. 
Questions  of  ownership  of  personal  property  are  generally  mere  questions  of 

foct. 
But  held  that,  in  the  present  case,  where  a  wife  claimed  to  be  the  owner,  and 

her  title  depended  upon  the  validity,  as  against  the  creditors  of  the  husband, 

of  transactions  between  her  husband  and  herself,  the  question  was  so  much 

one  of  law  that  the  court  could  review  the  conclusion  of  the  court  below  upon 

a  special  finding  of  the  facts. 

Trespass  for  taking  a  horse,  with  a  count  in  trover; 
brought  to  the  Court  of  Common  Pleas.  The  plaintiff  sued 
as  statutory  trustee  of  the  property  of  his  wife.  Tlie  defend- 
ant set  up  in  defense  a  levy  upon  the  horse,  made  by  him  as 
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a  constable,  of  an  execution  against  the  plaintiff  personally. 
The  court  {Stoddardj  J".,)  made  a  special  finding  of  the  facts 
and  rendered  judgment  for  the  defendant.  Tlie  plaintiff 
brought  the  record  before  this  court  by  a  motion  in  error. 
The  case  is  fully  stated  in  the  opinion. 

W.  0.  Bohinsonj  for  the  plaintiff. 

0.  H.  Fowler y  for  the  defendant. 

LooMis,  J.  This  is  an  action  of  trespass  and  trover  to 
recover  the  value  of  a  horse  belonging,  as  alleged,  to  Char- 
lotte E.  Pratt,  and  which  was  taken  by  the  defendant  as  con- 
stable, by  the  levy  of  an  execution  in  favor  of  one  Holbrook 
against  William  J;  Pratt,  the  husband  of  said  Charlotte  E. 

It  appears  by  the  record  that  this  case  was  before  this  court 
at  its  June  term,  1877,  and  was  then  dismissed  upon  the 
ground  that  the  record  presented  no  question  of  law. 

It  was  afterwards  tried  in  the  court  below  and  decided  in 
favor  of  the  defendant,  and  comes  again  to  this  court  upon  a 
special  finding  of  facts,  and  a  motion  in  error  filed  by  the 
plaintiff,  predicated  upon  the  following  claims  made  by  the 
plaintiff,  all  of  which  were  overruled  by  the  court. 

1st.  That  the  giving  of  the  bill  of  sale  of  the  horse  by 
Clark  to  Mrs.  Pratt,  and  the  delivery  of  the  horse  to  her  on 
the  17th  of  April,  1872,  as  set  forth  in  the  finding  of  facts, 
vested  the  title  to  the  horse  in  her,  or  in  the  plaintiff  as  her 
trustee,  and  that  the  plaintiff  was  entitled  to  recover  of  the 
defendant  the  value  of  the  horse  at  tlie  time  it  was  taken,  and 
interest. 

2d.  That  upon  the  facts  as  found  the  consideration  for  the 
sale  of  the  horse  moved  from  Mrs.  Pratt. 

3d.  That  even  if  the  consideration  came  from  Mr.  Pratt, 
the  giving  of  the  bill  of  sale  to  Mi*s.  Pratt  by  Clark,  and  the 
delivery  of  the  horse  to  her.  with  the  knowledge  and  concur- 
rence of  her  husband,  under  the  circumstances  set  forth  in 
the  finding  of  facts,  constituted  a  valid  gift  to  her  from  her 
husband. 

4th.     That  the  execution  in  Holbrook  v.  Pratt,  issued  on 
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the  16th  of  October,  1874,  was  no  justification  to  the  officer, 
for  the  reason  that  it  was  not  returned  to  court  until  January 
21st,  1875. 

Before  the  argument  was  heard  upon  the  merits  the  counsel 
for  the  defendant  made  a  motion  to  dismiss  the  case,  upon 
the  ground  that  no  question  of  law  was  raised  on  the  record 
and  that  this  court  could  not  review  inferences  of  fact. 

But  as  the  fourth  point,  relative  to  the  effect  of  delay  in 
returning  the  execution,  was  a  pure  question  of  law,  we  denied 
the  motion,  and  concluded  to  hear  the  argument  upon  the 
whole  case. 

The  fourth  point  however  was  not  urged  in  the  argument 
for  the  plaintiff,  and  the  claim  was  doubtless  originally  made 
in  consequence  of  overlooking  the  distinction  between  mesne 
and  final  process,  as  to  the  necessity  of  a  return. 

In  Tohy  V.  Reedj  9  Conn.,  216,  Hosmer,  C.  J.,  in  giving 
the  opinion,  said:  "It  is  established  law  that  mesne  process 
must  be  returned,  or  that  the  arrest  or  attachment  by  virtue 
of  it  is  tortious ;  the  end  of  the  proceeding  being  to  compel 
the  defendant  to  appear  and  answer  the  plaintiff.  But  if  an 
execution  is  duly  served  on  chattels,  and  is  not  returned,  the 
proceeding  is  valid ;  for  the  plaintiff  has  obtained  tlie  effect 
of  his  suit,  and  nothing  afterwards  is  to  be  done  on  his  part.'* 

Having  found  no  error  in  this  point,  we  were  in  doubt 
whether  the  remainder  of  the  case  raised  any  question  of  law 
for  our  consideration.  If  the  court  had  found,  as  matter  ot 
fact,  the  ownership  of  the  horse  at  the  time  in  question,  we 
could  not  revise  the  finding  unless  for  some  error  in  law,  dis- 
closed of  record,  that  entered  into  this  finding.  But  the 
court  did  not  find  by  whom  the  horse  was  owned,  as  matter 
of  fact.  Tliere  is  a  special  finding  of  facts  upon  which  the 
parties,  as  matters  of  law,  predicated  their  respective  claims 
of  title,  and  these  questions  were  evidently  disposed  of  as 
matters  of  law  by  the  court. 

In  Myer9  v.  King^  42  Maryland,  65,  it  was  held  that  "what 
is  a  legal  transfer  of  property  is  a  question  of  law.*'  In 
ordinary  cases  questions  of  ownership  are  doubtless  mere 
questions  of  fact,  but  when  the  question,  as  here,  is  compli- 
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cated  by  the  relation  and  respective  rights  of  husband  and 
wife,  and  the  validity  of  certain  transactions  or  gifts  between 
them  is  called  in  question  by  a  creditor  of  the  husband,  we 
think  there  are  involved  some  elements  of  law  that  will 
justify  a  review  by  this  court. 

We  have  indeed  repeatedly  and  quite  recently  decided  the 
question  of  a  wife's  title  to  property,  upon  special  findings  of 
facts  presented  sirbstantially  as  in  the  case  at  bar.  Wheeler 
V.  Wheelery  43  Conn.,  603 ;  Sanford  v.  Atwood^  44  Conn.,  141. 

The  following  is  a  condensed  statement  of  the  facts  found 
by  the  court,  re-arranged  so  as  to  present  them  in  consecutive 
order. 

Some  twenty  years  ago  Mr.  Pratt  purchased  a  lot  of  land 
to  build  thereon  a  dwelling-house  for  himself  and  wife;  and 
put  into  it  four  hundred  dollars  borrowed  from  his  wife  at  the 
time  of  their  marriage,  ten  years  before.  He  also  paid  some 
of  his  own  money,  but  how  much  does  not  appear,  and  the 
deed  was  taken  in  the  name  of  his  wife  alone.  By  mortgage 
of  this  land  they  borrowed  four  thousand  dollars,  which  was 
used  in  erecting  the  house,  the  husband  performing  most  of 
the  labor  himself,  being  a  joiner  and  carpenter  by  trade.  On 
these  premises  Mr.  and  Mrs.  Pratt  have  resided  for  about 
twenty  years.  The  mortgage  is  still  outstanding.  In  the 
year  1870  Mr.  Pratt  contracted  with  one  Hemingway  to  build 
a  house  and  barn  for  three  thousand  dollars,  and  to  take  in 
payment  a  lot  of  land  and  a  barn  standing  partly  on  the  lot 
and  partly  on  other  land  of  Hemingway,  valued  at  $3,000. 
But  in  order  to  get  the  money  to  perform  this  contract,  at  the 
same  time  he  arranged  with  his  wife  tliat  Hemingway  should 
convey  the  land  and  barn  to  her  if  she  would  raise  the  three 
thousand  dollars  required  by  mortgage  of  her  land ;  which 
arrangement  was  carried  into  effect  by  all  parties.  In  April, 
1872,  Mrs.  Pratt  by  mortgage  on  the  Hemingway  lot  raised 
two  thousand  dollars,  which  Mr.  Pratt  used  in  his  business. 
Soon  after  this  mortgage  was  executed  Mr.  Pratt  contracted 
with  one  Clark  to  sell  him  the  land  without  the  barn  for 
twenty-seven  hundred  dollars,  two  thousand  to  be  paid  by 
assuming  the  last  mentioned  mortgage,  and  $700  by  note  to 
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Mrs.  Pratt,  payable  at  bank  ninety  days  after  date,  k  few 
days  after  a  further  contract  was  made,  by  which  the  barn 
was  to  be  included,  and  Clark  was  to  pay  for  the  same  by 
giving  a  bill  of  sale  of  the  horse,  which  is  the  subject  of  tlie 
present  suit,  to  Mrs.  Pratt.  Mrs.  Pratt  was  consulted,  and 
acceded  to  all  tlie  arrangements  with  Clark,  and  all  was  car- 
ried into  effect  by  giving  the  necessary  deeds  and  bill  of  sale. 
The  horse  was  delivered  to  her,  and  from  that  time,  until  it 
was  taken  by  the  defendant,  she  has  used  and  claimed  it  as 
her  horse.  Mr.  Pratt  however  used  it  occasionally  in  his 
business,  and  also  other  members  of  the  family,  but  always 
as  Mrs.  Pratt's  horse.  The  horse  when  taken  by  tlie  defend- 
ant was  upon  the  premises  occupied  by  Mr.  and  Mrs.  Pratt, 
and  to  which  she  had  held  the  title  for  twenty  years.  The 
execution  was  levied  on  the  horse  in  October,  1874,  more 
than  two  years  after  the  purchase  by  Mrs.  Pratt. 

In  all  these  transactions  no  fraud  is  found,  and  no  purpose 
to  sequester  or  conceal  the  property  of  the  husband  in  the 
name  of  the  wife. 

And  there  was  not  only  no  fraud  in  fact,  but  none  in  law ; 
no  retention  of  possession  after  the  sale,  no  color  even  of 
ownership  in  Mr.  Pratt  on  the  faith  of  which  credit  was  given 
to  him. 

At  the  time  when  the  several  arrangements  were  made 
when  property  was  conveyed  to  the  wife,  it  does  not  appear 
that  Mr.  Pratt  was  indebted  to  Holbrook,  the  execution  cred^ 
itor,  or  that  the  latter  was  in  a  position  to  assail  any  of  these 
transfers  as  fraudulent.  It  does  however  appear  that  at  the 
time  of  the  levy  Mr.  Pratt  was  the  owner  of  property  not 
exempt  from  execution  of  sufficient  value  to  have  satisfied 
the  execution,  which  was  levied  on  the  horse. 

We  conclude,  therefore,  that  the  giving  of  the  bill  of  sale 
of  the  horse  by  Clark  to  Mrs.  Pratt,  and  the  delivery  of  the 
horse  to  her,  under  the  circumstances  stated  in  the  finding  of 
facts,  vested  the  title  in  her,  and  that  judgment  should  have 
been  given  for  the  plaintiff;  and  that  in  overruling  the  claims 
of  the  plaintiff  in  this  regard  there  was  error. 

In  this  opinion  the  other  judges  concurred. 
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Chabteb  Oak  Bane  vs.  Daniel  0.  Reed. 

By  the  charter  of  the  city  of  New  Haven  the  jurisdiction  of  the  City  Coart  is 
made  to  depend  upon  the  fact  that  one  of  the  parties  ''resides"  in  the  city. 
Held  that  by  the  term  "resides"  is  meant  that  continuous  and  voluntary 
abiding  which  constitutes  lawful  residence,  as  distinguished  from  that  which 
is  temporary. 

Held  therefore  that,  where  a  person  boarded  in  the  city  during  the  winter 
months,  but  lived  in  another  town  during  the  summer,  being  an  inhabitant 
and  voter  in  the  latter  place,  and  intending  to  remain  only  temporarily  in  the 
city,  he  did  not  reside  in  the  city  within  the  meaning  of  the  charter. 

A  suit  was  brought  to  the  City  Court  against  R,  the  writ  describing  him  as 
residing  in  the  city,  and  was  continued  for  four  terms,  when  it  was  assigned 
for  trial  on  the  general  issue.  Before  the  trial,  however,  R*i  counsel,  having 
then  for  the  first  time  ascertained  the  fact  that  he  did  not  reside  in  the  city, 
with  the  leave  of  the  court  filed  a  plea  to  the  jurisdiction  on  that  ground, 
which  plea  the  court  sustained,  and  dismissed  the  case  for  want  of  jurisdiction. 
Held  to  be  no  error.     (Two  judges  dissenting.) 

Assumpsit,  brought  to  the  City  Court  of  the  city  of  New 
Haven. 

The  case  was  brought  to  the  June  term  of  the  court  in 
1877,  and  entered  upon  the  docket;  the  defendant  appeared 
by  his  attorney  and  the  case  came  by  legal  continuances  from 
the  June  term,  through  the  July,  August,  September  and 
October  terms,  to  the  November  term  of  the  court,  and  at  all 
of  these  terms  the  plaintiff  and  defendant  both  appeared  by 
their  respective  attorneys. 

On  the  19th  day  of  November  the  defendant's  attorney 
handed  to  the  plaintiff's  attorney  his  plea,  which  was  the 
general  issue,  with  several  notices  under  the  statute,  and  the 
cause  was  assigned  for  trial  on  that  plea,  and  the  parties  were 
present  with  counsel  and  witnesses  ready  for  trial  at  the  time 
assigned  for  trial.  On  that  day  the  defendant's  attorney,  for 
the  first  time  learned  the  facts  relative  to  the  defendant's 
residence,  and  asked  leave  to  file  a  plea  in  abatement,  to  the 
jurisdiction  of  the  court-;  the  plaintiff  objected,  but  the  court 
overruled  the  objection,  and  allowed  the  defendant  to  file  the 
plea.  A  hearing  was  had  on  the  plea,  and  the  court  found 
tlie  following  facts: 
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The  parents  of  the  defendant  reside  in  the  town  of  Sims- 
bury,  in  this  state.  About  seven  years  ago  he  came  from 
that  town  to  New  Haven,  and  was  employed  by  his  brother, 
then  and  ever  since  a  merchant  in  New  Haven,  as  clerk  and 
traveling  salesman.  A  part  of  the  time  while  so  engaged, 
the  defendant,  when  in  New  Haven,  made  his  home  at  his 
brotlier's  house,but  was  away  from  the  city  most  of  the  time. 

About  four  years  ago  the  defendant  was  married  to  a  woman 
whose  home  was  in  Danbury,  in  tliis  state,  and  with  his  wife 
came  to  New  Haven,  and  has  boarded  in  the  city  during  the 
winter  season  of  every  year  since,  being  at  the  house  of  his 
brother  for  several  winter  months  in  each  year  previous  to  the 
last  year.  In  November,  1876,  he  came  to  New  Haven  with 
his  wife,  and  took  board  with  his  brother*,  and  remained  at  his 
house  till  about  six  weeks  before  the  commencement  of  the 
present  suit,  when,  with  his  wife,  he  wont  to  the  house  of  John 
W.  Lake  in  New  Haven  to  board,  and  boarded  there  up  to 
the  time  the  suit  was  brought,  on  the  25tli  day  of  May,  1877. 
During  all  said  time  the  defendant  was  pursuing  his  business 
as  traveling  salesman.  He  became  a  partner  in  the  business 
with  his  brother  about  two  years  before  the  suit  was  com- 
menced, and  continued  in  the  partnership  up  to  the  time  the 
suit  was  brought.  During  the  last  four  years  the  defendant 
and  his  wife  had  lived  in  tlie  summer  at  the  house  of  his 
father  in  Simsbury,  except  when  the  wife  has  visited  her 
father  in  the  town  of  Danbury. 

Upon  attaining  his  majority  the  defendant  was  made  an 
elector  of  this  state  in  the  town  of  Simsbury,  and  voted  there 
at  the  last  state  election,  and  has  always  had  and  intended  to 
keep  his  legal  residence  in  that  town,  for  the  purpose  of  exer- 
cising the  privileges  of  an  elector  there. 

Upon  these  facts  the  court  (^Peck,  «7.,)  sustained  the  plea 
to  the  jurisdiction  and  rendered  judgment  for  the  defendant. 

Tlie  plaintiffs  filed  a  motion  in  error  and  brought  tlie 
record  before  this  court. 

(7.  S.  Fowhry  for  the  plaintiffs. 

1.    The  plea  in  abatement  comes  too  late,  the  caase  having 
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been  continued  several  terms.  The  defendant  appearing  at 
each  term  has  waived  his  right  to  file  a  plea  in  abatement. 
New  Haven  City  Charter,  sec.  61 ;  Post  v.  WiUiams^  83  Conn., 
154;  State  v.  TuUery  84  id.,  281;  Carpentier  v.  Mrvtum^  65 
Barb.,  293. 

2.  The  defendant  resided  in  New  Haven,  within  the 
meaning  of  the  charter.  Charter,  sees.  1,  55;  Webster's 
Diet.  Reside;  Bonvier  Law  Diet.  Residence;  Lewie  v.  JSTwH, 
89  Conn.,  118.  Residence  means  "one's  home  at  the  time." 
Easterly  v.  Goodwin^  85  Conn.,  285 ;  Waterbury  v.  Bethany ^ 
18  id.,  430. 

3.  One's  domicile  and  voting  residence  may  be  in  one 
place,  and  his  actual  residence  in  another.  Eaeterly  v.  Good- 
winy  35  Conn.,  285;  Colchester  v.  East  LymCy  18  id.,  481; 
Readings.  Westporty  19  id.,  565;  Salem y.  Lymcy  29  id.,  80; 
Mandeville  v.  Hustony  15  Louis.  Ann.,  281. 

4.  Actual  residence  within  the  jurisdiction  of  the  court 
is  sufficient  though  the  domicile  be  in  another  jurisdiction. 
Sears  v.  Terry y  26  Conn.,  278 ;  Mayor  ^c.  of  N.  York  v. 
Qenety  4  Hun,  487;  Chariton  Cownty  v.  Moherlyy  69  Misso., 
238;  Darst  v.  BaUiy  51  111.,  439;  Way  v.  Fay,  64  id.v406; 
Board  of  Supervisors  v.  Bavenporty  40  id.,  197;  Pooler  v. 
Maplesy  1  Wend.,  65;  Bartlett  v.  Mayor  ^e.  of  K  Yorky  5 
Sandf.,  44;  Frost  r,  Brisbiny  19  Wend.,  11;  Commonwealth 
V.  KeUehery  115  Mass.,  103;  Alstons.  Newcomer y  42  Miss., 
186;  Davison  v.  Marchioness  of  HastingSy  2  Keen,  509; 
Thomas  v.  Earl  of  Jersey y  2  Mylne  &  Keen,  898;  Summer- 
vUle  V.  SummervHUy  5  Ves.,  786. 

X.  y.  Blydenburghy  for  the  defendant. 

1.  The  filing  of  the  plea  to  the  jurisdiction  was  a  matter 
entirely  within  the  discretion  of  the  court.  Olmstead*s 
Appeal  from  ProbatCy  43  Conn.,  114;  Wildman  v.  Rider y  23 
id.,  176;  Eotchkiss  v.  i&y,  41  id.,  568.  The  City  Court  has 
a  limited  jurisdiction ;  no  waiver  of  the  parties  could  confer 
jurisdiction.  And  it  was  bound  to  dismiss  the  cause  as  soon 
as  the  want  of  jurisdiction  was  brought  to  its  knowledge. 
New  Haven  City  Charter,  sees.  54^  65;  Olmstead*s  Appeal 
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from  Probate^  43  Conn.,  Ill ;  First  Nat.  Bank  v.  Balcom^  35 
id.,  351 ;  Wildman  v.  Rider,  23  id.,  176 ;  Sears  v.  Terry,  26 
id.,  273;  Huntington  v.  Birch,  12  id.,  151;  Gould's  PL,  218. 
2.  This  court  can  not  review  the  finding  of  the  City  Court 
as  to  the  residence  of  the  defendant.  But  if  it  can,  the  con- 
clusion of  the  court  below  is  correct.  The  City  Court  is  a 
local  court  of  limited  jurisdiction.  Revision  of  1866,  p.  245 ; 
New  Haven  City  Charter,  sees.  54,  55.  The  word  resides 
means  lawful  residence,  and  not  temporary;  otherwise  the 
word  is  useless  in  the  charter,  as  there  would  then  be  no  dis- 
tinction Ijetween  the  jurisdiction  of  the  City  Court  and  courts 
of  general  jurisdiction.  If  the  residence  is  temporary,  the 
time  it  continues  is  not  important,  whether  a  day  or  month. 
Waterhury  v.  Bethany,  18  Conn.,  424;  Colchester  v.  East 
Lyme,  id.,  483;  Grant  v.  JDalliber,  11  id.,  238;  U.  States  v. 
Nbyes,  4  id.,  343 ;  Easterly  v.  Q-oodvdn,  35  id.,  286 ;  Sears  v. 
Terry,  26  id.,  280;  Salem  v.  Lyme,  29  id.,  80;  First  Nat. 
Bank  v.  Balcom,  35  id.,  351. 

LooMis,  J.  This  cause  was  brought  to  the  City  Court  of 
the  city  of  New  Haven,  and  after  being  continued  for  four 
successive  terms  came  to  the  November  term,  1877,  where  it 
was  assigned  for  trial  on  the  plea  of  the  general  issue ;  but 
before  trial  the  defendant's  counsel,  having  then  for  the  first 
time  ascertained  the  facts  relative  to  his  client's  residence, 
asked  leave  of  the  court  to  file  a  plea  in  abatement  for  want 
of  jurisdiction  of  the  cause.  The  court,  against  the  objection 
of  tlie  plaintiff,  allowed  the  plea  to  be  filed,  and  a  trial  was 
had  thereon,  which  resulted  in  the  sustaining  of  the  plea  and 
the  dismissal  of  the  cause  for  want  of  jurisdiction.  The 
question  is,  whether  this  decision  of  the  court  was  erroneous? 

There  is  no  doubt  that  the  City  Court  is  a  local  court  of 
limited  jurisdiction.  By  the  fifty-fifth  section  of  the  charter 
of  the  city  of  New  Haven  the  jurisdiction  of  this  court  over 
all  civil  causes  at  law  and  in  equity  is  expressly  made  to 
depend  on  the  fact  that  one  of  the  parties  resides  in  the  city. 

Tlie  court  made  a  special  finding  of  the  facts,  and  one  of 
the  questions  raised  by  tl\p  plaintiff's  motion  is,  that  the  facts 
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thus  found  and  made  a  part  of  the  record  constituted  the 
defendant  in  law  a  resident  of  New  Haven,  within  tlie 
meaning  of  the  charter. 

By  the  finding  it  appears  that  the  defendant  was  a  partner 
in  business  witli  his  brother  in  New  Haven,  but  most  of  the 
time  was  away  from  the  city,  acting  as  traveling  salesman  for 
the  firm.  For  the  past  four  years,  during  the  winter  months 
of  each  year,  he  with  his  wife  had  boarded  in  the  city,  and 
was  so  boarding  at  the  commencement  of  this  suit;  but 
during  the  summer  months  of  each  of  these  years  tliey  had 
lived  in  the  house  of  his  father  in  Simsbury,  in  Hartford 
County ;  and  the  finding  concludes  as  follows : — ^"  Upon  attain- 
ing his  majority  the  defendant  was  made  an  elector  of  this 
state,  in  the  town  of  Simsbury,  where  his  parents  reside,  and 
voted  there  at  the  last  state  election,  and  has  always  had  and 
intended  to  keep  his  legal  residence  in  the  town  of  Simsbury, 
for  the  purpose  of  exercising  the  privilege  of  an  elector  in 
that  town." 

Tlie  finding  does  not  explicitly  affirm  the  truth  of  the  alle- 
gations of  the  plea,  but  as  residence  is  mainly  a  question  of 
intent,  and  the  intent  of  the  defendant  to  keep  his  legal  resi- 
dence in  Simsbury  is  expressly  found,  we  think  it  is  equiva- 
lent to  finding  the  residence  in  Simsbury;  which,  being 
matter  of  fact,  is  not  the  subject  of  revision  by  this  court. 
If  however,  as  claimed,  the  court  misconstrued  the  charter  as 
to  the  nature  of  the  residence  required,  it  would  involve  a 
question  of  law. 

The  plaintiff  claims  that  by  the  charter  a  mere  temporary 
residence,  as  a  boarder,  is  sufficient  to  confer  jurisdiction. 
We  cannot  accept  this  as  the  true  meaning  of  the  charter. 

If  the  residence  is  temporary,  its  nature  remains  the  same, 
whether  it  is  continued  for  a  year  or  a  day.  If,  therefore,  we 
adopt  the  plaintiffs'  meaning  of  the  word,  there  would  be  no 
distinction  between  the  jurisdiction  of  the  City  Court  and 
courts  of  general  jurisdiction.  This  surely  could  not  have 
been  contemplated  by  the  legislature  when  they  created  this 
local  court.  The  word  "resides"  must  refer  to  that  continu- 
ous and  voluntary  abiding  which  constitutes  lawful  residence, 
as  distinguished  from  that  which  is  temporary. 
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The  remaining  question  is,  whether  the  court  erred  in 
receiving  the  plea  to  the  jurisdiction,  under  the  circumstances 
detailed,  which  involves  the  question  whether  the  appearance 
of  the  defendant  and  the  filing  of  the  plea  of  tlie  general 
issue  was  a  waiver  of  his  right  to  object  to  the  jurisdiction ; 
and  whether  the  court  had  power,  discretionary  or  otlierwise, 
to  receive  the  plea. 

That  the  entertaining  of  the  plea  to  the  jurisdiction  was 
fully  within  the  discretion  of  the  court  is  abundantly  sustained 
by  the  cases  of  Wildman  v.  Rider^  23  Conn.,  172,  and  Olm- 
BteacTs  Appeal  from  Probate^  43  Conn.,  110. 

The  first  mentioned  case  was  originally  tried  before  a 
justice  on  the  general  issue  and  decided  for  tlie  plaintifP. 
The  defendant  then  appealed  to  the  County  Court,  where  on 
the  same  issue  he  obtained  a  verdict  in  his  favor.  The  plain- 
tiff then  appealed  the  case  to  the  Superior  Court,  and  there 
moved  to  erase  the  case  on  the  ground  that  it  was  not  appeal- 
able from  the  jurisdiction  of  the  justice  of  the  peace.  The 
court  refused  to  erase  the  case,  and  after  trial  on  its  merits 
gave  judgment  for  the  defendant.  The  plaintiff  then  by  writ 
of  error  brought  the  record  before  this  court,  where  it  was 
held  that  the  case  was  not  within  the  appellate  jurisdiction  of 
either  the  County  or  the  Superior  Court,  and  that  there  was 
no  waiver  of  the  objection.  Wafte,  J.,  in  giving  the  opinion 
said:  "It  was  the  duty  of  the  court  to  dismiss  the  case  when- 
ever it  discovered  that  it  had  no  jurisdiction  over  it,  and  it 
was  immaterial  by  whom  a  knowledge  of  that  fact  was 
communicated.'' 

It  is  equally  clear  from  the  above  and  numerous  other 
authorities  that  might  be  cited,  that  there  was  not,  and  could 
not  have  been,  any  waiver  on  the  part  of  the  defendant  to 
affect  the  question.  State  v.  Richmond,  26  N.  Hamp.,  232 ; 
Damp  V.  Tovm  of  Dane,  29  Wis.,  419. 

It  is  a  fundamental  principle  that  jurisdiction  of  the  subject 
matter  is  never  conferred  by  consent,  it  must  come  from  the 
law. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  Park,  0.  J.,  and  Pabdeb,  J.  concurred. 
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Gabpenteb,  J.  A  plea  in  abatement  was  necessary  in 
order  to  raise  the  question  of  jurisdiction.  I  think  that  plea 
was  filed  too  late. 

The  defendant  was  described  in  the  writ  as  a  resident  of 
New  Haven,  and  as  such  service  was  made  on  him.  He 
appeared  in  court,  pleaded  to  the  merits,  and  the  cause  was 
reached  for  trial.  I  think  he  thereby  waived  the  objection 
and  conclusively  admitted,  for  the  purposes  of  this  case,  that 
his  residence  was  in  New  Haven. 

In  this  opinion  Gbanoeb,  J.  concurred. 


45    397| 
83    457 


Leopold  C.  Zaleski  vs.  Euzabeth  S.  Clark.  Itb  ^ 

A  ''new  trial"  granted  npon  motion  fbr  error  npon  a  former  trial,  means  a  new 
trial  of  the  issne  of  fiict  before  tried. 

Where  an  issne  of  fact  waa  tried  by  the  conrt,  and  a  special  finding  of  facts 
made,  and  npon  the  facts  so  found  the  court  as  a  conclusion  of  law  rendered 
judgment  for  one  of  the  parties,  and  the  other  party  moyed  for  a  new  trial  for 
error  in  the  conclusion  of  the  court,  and  a  new  trial  waa  granted  without 
qualification,  it  was  held  that  there  should  be  a  new  trial  of  the  facts  before 
found. 

But  the  court  had  power,  in  granting  the  new  trial,  to  limit  it  to  the  conclusion 
of  the  court  as  to  the  law  npon  the  fsucts,  without  disturbing  the  finding  of 
facts. 

The  power  to  grant  new  trials  is  not  dependent  upon  statute,  but  is  incidental  to 
courts  of  common  law. 

Whether  where  the  facts  are  found,  and  the  judgment  of  the  court  is  only  a 
conclusion  of  law  npon  the  facts  so  found,  the  proper  mode  of  carrying  the 
case  up  for  revision  by  the  Supreme  Ck)urt  is  not  by  motion  in  error  or  writ  of 
error. — Note,  p.  405. 

Assumpsit  to  recover  the  price  of  a  plaster  bust  made  for 
the  defendant;  being  the  same  case  in  which  this  court 
granted  a  new  trial,  ante  Vol.  44,  p.  218.  Tlie  case  came 
again  before  the  Court  of  Common  Pleas,  and  was  tried  to  the 
court  upon  the  former  plea  of  the  general  issue,  before  Peck, 
J.    There  had  been  a  special  finding  of  the  facts  by  the  court 
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upon  the  former  trial,  which  is  given  in  full  in  the  former 
report  of  the  case. 

Upon  the  second  trial  the  plaintiff's  counsel  offered  one 
Thompson  as  a  witness  to  prove  that  the  plaster  bust  of  the 
defendant's  deceased  husband,  which  he  had  made  for  her,  was 
a  correct  copy  of  a  certain  photograph  of  the  deceased,  and 
that  the  workmanship  of  the  bust  was  good.  To  this  testi- 
mony the  defendant's  counsel  objected,  for  the  reason  that  on 
the  former  trial  the  facts  proposed  to  be  proved  by  the  witness 
were  in  issue ;  that  the  parties  were  then  fully  heard  in  refer- 
ence to  them  with  their  proofs,  witnesses  and  counsel;  and 
that  after  the  hearing  the  court  made  a  finding  concerning 
them  in  writing,  which  was  duly  filed  with  the  clerk  of  the 
court ;  and  that  the  matters  were  therefore  res  adjudicata  and 
could  not  be  again,  between  the  same  parties,  the  subject 
matter  of  judicial  inquiry ;  that  both  of  the  parties  were,  by 
reason  of  the  finding,  estopped  upon  this  trial  from  offering 
any  testimony  concerning  any  of  the  facts  contained  in  the 
finding.  The  counsel  for  the  plaintiff  then  claimed  that  he 
was  not  estopped  by  the  finding  from  offering  testimony  in 
regard  to  any  and  all  the  points  covered  by  that  finding,  and 
that  he  proposed  to  try  the  case  de  novo^  and  in  all  respects  as 
if  there  had  been  no  previous  trial  and  finding  of  facts.  Tlie 
court  overruled  the  objection  and  admitted  the  evidence,  and 
decided  that  the  plaintiff  should  be  permitted  to  go  fully  into 
all  the  facts  involved  in  the  case  and  try  it  de  novo.  To  this 
ruling  the  defendant's  counsel  excepted. 

The  counsel  for  the  plaintiff  then  examined  the  witness  in 
regard  to  the  character  of  the  bust,  as  a  good  work  of  art 
and  a  good  representation  in  plaster  of  the  photograph.  He 
also  called  and  examined  witnesses  in  regard  to  all  the  ques- 
tions of  fact  upon  which  a  finding  had  previously  been  made. 
To  all  this  testimony  the  counsel  for  the  defendant  objected 
for  the  reasons  before  stated.  The  court  overruled  the  objec- 
tion, (the  defendant  excepting  to  the  ruling,)  and  admitted 
the  testimony. 

The  court  having  rendered  judgment  for  the  plaintiff  the 
defendant  moved  for  a  new  trial,  for  error  in  the  above  rulings 
of  the  court. 
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0.  Ives,  in  support  of  the  motion. 
•  1.  In  Woolf  V.  Chalker,  in  1862,  (31  Conn.,  124,)  being 
an  action  at  law,  Hinman,  0.  J.,  expressed  great  doubt 
whether  the  finding  of  facts  in  that  case  could  be  regarded 
strictly  as  any  part  of  the  record,  because  there  was  then  no 
statute  (as  in  equity)  authorizing  it.  The  legislature  in 
1864  remedied  this  defect,  by  a  statute  which  is  on  page  444, 
of  the  revision  of  1875,  §  9. 

2.  Upon  the  first  trial  of  this  case,  the  court,  pursuant  to 
the  terms  of  this  statute,  found  specifically  the  facts,  and  as 
such  they  were  made  a  part  of  the  record,  and  thus  became 
re%  adjudicataj  as  much  so  as  if  they  had  been  found  by  a  com- 
mittee, or  had  been  embodied  in  a  decree  in  equity.  Mumon 
V.  Munsonj  80  Conn.,  425. 

3.  This  finding  is  a  Judgment  of  the  court  upon  the  facts 
therein  contained ;  until  reversed  or  set  aside  it  imports  abso- 
lute verity;  to  dispute  it  is  to  dispute  the  truth;  it  is  conclu- 
sive upon  the  parties  and  their  privies,  and  they  are  estopped 
from  denying  or  questioning  its  truth.  "The  vocabulary  of 
judges  has  been  well  nigh  exhausted  to  supply  [such  an  estop- 
pel] with  honorable  and  endearing  titles."  Freeman  on 
Judgments,  §§  246,  247,  249,  and  authorities  there  cited. 

4.  The  best  interests  of  the  parties  litigant,  the  welfare  of 
society  and  the  true  policy  of  the  state,  require  that  after  the 
contestants  have  had  a  full  and  fair  trial  before  a  competent 
tribunal,  and  that  tribunal  has  made  a  finding  of  the  facts, 
which  finding  has  become  a  matter  of  record,  the  parties  shall 
not  be  permitted  to  afterwards  contest  again  those  facts. 
"Human  life  is  not  long  enough  to  allow  of  matters  once  dis- 
posed of  being  brought  under  discussion  again."  "A  party 
whose  interests  are  placed  in  jeopardy  by  a  trial,  has  a  right 
to  judicial  immunity  from  the  consequences  of  further  trials 
involving  the  same  issues."  Webb  v.  Bocky  SUly  21  Conn., 
474. 

6.  That  degree  of  confidence  in  and  respect  for  our  courts 
which  is  essential  for  the  public  weal  cannot  be  maintained  if 
to-day  a  court  is  permitted  to  find  facts  diametrically  opposed 
to  those  which  the  same  court,  upon  precisely  tlie  same 
evidence,  found  yesterday. 
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6.  It  makes  no  difference  in  this  case  that  a  new  trial  had 
been  advised  by  the  Supreme  Court,  for  the  new  trial  would 
only  have  been  shortened  and  simplified  to  the  extent  that 
certain  facts  had  already  been  found  and  made  a  part  of  'the 
record.  The  plaintiff  was  now  at  liberty  to  prove  other  facts 
if  he  could ;  and,  if  he  could  not,  the  trial  would  have  been 
on  questions  of  law  arising  upon  the  facts  which  appeared  of 
record. 

T.  O.  Ingersollj  contra,  cited  Bouvier's  Law  Diet.,  "  JVwrf" 
and  ''New  Trial;''  2  Graham  &  Wat.  on  New  Trials,  82; 
Sawke$  v.  Thiesdelly  99  Mass.,  557;  State  v.  Behimer^  20 
Ohio  S.  R.,  576 ;  Donahue  v.  KlasBner,  22  Mich.,  254 ;  Bren- 
ner V.  Coerher,  42  111.,  497 ;  Ryan  v.  Tondmwn,  89  Cal.,  639. 

LooMis,  J.  When  thi^  case  came  before  this  court  at  a 
former  term  it  came  up  on  a  special  finding  of  the  facts  by 
the  Court  of  Common  Pleas,  with  a  judgment  rendered  upon 
those  facts  in  favor  of  the  plaintiff;  the  defendant  moving 
for  a  new  trial  on  the  ground  that  the  court  erred  in  applying 
the  law  to  the  facts  so  found ;  and  this  court  advised  that  a 
new  trial  be  granted  on  that  ground. 

When  the  case  came  up  for  re-trial  in  the  Court  of  Com- 
mon Pleas,  the  plaintiff  proceeded  to  introduce  his  evidence, 
when  the  defendant's  counsel  objected  to  the  evidence  on  the 
ground  that  the  facts  sought  to  be  proved  by  it  were  the  same 
facts  on  which  evidence  had  been  introduced  on  the  former 
trial,  and  that  the  finding  then  made  by  tlie  court  was  an 
adjudication  upon  these  facts  which  was  conclusive  upon  the 
parties.  The  court  overruled  the  objection  and  allowed  the 
plaintiff  to  proceed  with  his  evidence  in  the  same  manner  as 
if  there  had  been  no  former  trial  and  finding  of  facts. 

The  defendant  contends  that  this  ruling  of  the  court  was 
erroneous,  and  having  had  judgment  rendered  against  him, 
now  asks  for  a  new  trial. 

It  is  obvious  that  the  precise  objection  made  by  the  defend- 
ant to  the  introduction  of  the  plaintiff's  evidence,  namely,  that 
the  former  finding  was  a  conclusive  adjudication  between  tbe 


Digitized  by 


Google 


DECEMBER  TERM,  1877.  401 

Zaieski  v.  Clark. 

parties,  was  not  well  taken,  as,  if  that  finding  was  set  aside 
and  the  whole  case  opened  "by  the  order  granting  the  new 
trial,  there  was  no  longer  any  finding  to  operate  as  an  adjudi- 
cation; while  if  the  finding  was  not  set  aside  and  the  whole 
case  opened  by  that  order,  the  plaintiff  had  no  right  whatever 
to  proceed  to  a  new  trial  of  the  whole  case,  and  the  objection 
should  have  been  taken  to  his  attempt  so  to  proceed  and  not 
to  the  evidence  which  he  offered  when  the  trial  was  com- 
menced. In  other  words,  the  question  was  wholly  one  of 
practice,  not  of  evidence ;  the  evidence  offered  being  pertinent 
and  admissible  if  the  plaintiff  had,  as  a  matter  of  practice, 
the  right  under  the  order  granting  a  new  trial,  to  a  full 
re-trial  of  his  case ;  and  no  evidence  whatever  being  admissi- 
ble if  he  was  not,  as  a  matter  of  practice,  entitled  to  such 
re-trial.  The  objection  that  ought  to  have  been  taken  was 
thus  a  preliminary  one  and  was  necessarily  a  fundamental 
one  in  the  case. 

As  however  no  objection  has  been  made  by  the  counsel  for 
the  plaintiff  to  the  form  in  which  the  objection  was  taken  in 
the  court  below,  we  will  consider  it  as  sufficient  to  raise  the 
question  whether  the  plaintiff,  upon  the  granting  of  the  new 
trial  to  the  defendant,  was  entitled  to  a  full  new  trial  of  all 
the  facts  as  if  no  finding  of  facts  had  previously  been  made, 
or  whether  that  finding  was  to  stand  and  the  order  for  a  new 
trial  was  to  extend  only  so  far  back  as  to  cover  the  error  upon . 
which  the  new  trial  was  granted. 

The  term  "new  trial"  has  been  a  familiar  one  to  the  pro-- 
fession  in  this  state  since  our  early  colonial  history,  and  had 
acquired  a  settled  meaning  in  England  before  our  ancestors 
came  to  this  country.  It  is  believed  that  it  has  always  been 
used  in  the  sense  of  a  complete  re-trial  of  a  cause,  except  in 
certain  instances  of  which  we  will  speak  hereafter.  These 
new  trials  were  always  re-trials  of  the  facts  of  a  case,  and 
the  term  "new  trial"  is  defined  by  Bouvier  in  his  Law  Dic- 
tionary, as  "  a  re-examination  of  an  issue  in  fact."  Previous 
to  the  year  1762  they  were  granted  only  by  the  General 
Assembly,  upon  petition  of  the  aggrieved  party.  In  that  year 
a  statute  was  passed  giving  to  the  Superior  and  County  Courts 
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power  to  grant  new  trials  in  cases  tried  before  them,  "for 
mispleading,  discovery  of  new  evidence,  or  other  reasonable 
cause,"  and  from  that  date  to  the  year  1807  new  trials  were 
obtained  only  on  petitions  to  these  courts,  like  those  at  present 
brought  in  such  cases.  The  new  trials  thus  granted,  so  far 
as  we  arc  able  to  learn,  were  new  trials  of  the  entire  issue  of 
fact  made  in  the  case,  precisely  as  if  there  had  been  no  former 
trial.  Thus  Hosmer,  C.  J.,  in  Lochwood  v.  Jone%y  7  Conn., 
436,  speaking  of  the  effect  of  the  granting  of  a  petition  for 
a  new  trial,  says : — ^^  The  original  suit  is  entered  in  the  docket, 
and  the  first  and  only  cause  of  action,  on  the  first  and  only 
writ,  is  tried  again  at  a  subsequent  day.  By  the  operation  of 
the  new  trial,  [meaning  evidently  the  order  granting  the 
new  trial,]  the  cause,  in  contemplation  of  law,  is  precisely 
in  the  same  condition  as  if  no  judgment  had  ever  been  ren- 
dered." In  1807,  after  the  re-organization  of  the  courts  by  the 
act  of  the  previous  year,  and  the  establishment  upon  a  new  basis 
of  the  Supreme  Court  of  Errors,  which  was  now  to  consist  of 
the  nine  judges  of  the  Superior  Court,  the  judges,  under  a 
statute  authorizing  them  to  establish  rules  of  practice,  adopted 
a  rule  that  bills  of  exceptions  should  not  thereafter  be  admitted, 
but  that  motions  for  new  trials  should  be  admitted  in  aU  cases 
in  their  place,  to  be  filed  within  forty-eight  hours  after  verdict 
and  during  the  session  of  the  court;  and  that  tlie  several  cir- 
cuit courts  should,  at  their  discretion,  reserve  such  motions 
for  new  trials  for  the  opinion  of  the  nine  judges.  This  is  the 
first  that  we  hear  of  motions  for  new  trials  as  distinguished 
from  petitions.  See  remark  of  Hosmee,  C.  J.,  to  that  effect, 
in  Magill  v.  Lymariy  6  Conn.,  63.  These  motions  were 
intended  only  for  cases  of  error  in  law,  either  in  the  rulings 
or  charge  of  the  court;  the  jury  having  been  held,  up  to  that 
time,  to  be  the  judges  of  the  law  as  well  as  of  the  facts  in 
all  cases,  and  the  judges  having  no  power  to  correct  their 
errors  except  by  sending  them  out  to  a  re-consideration  of  tlie 
case,  which  could  be  done  but  twice.  In  connection  with  the 
rules  of  practice  before  mentioned,  the  judges  adopted 
another,  to  the  effect  that  the  judges  should,  in  charging  tho 
jury,  state  to  them  the  several  points  of  law  arising  in  the 
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case,  "  and  declare  to  them  the  opinion  of  the  court  thereon." 
Tbas  the  law  of  the  case  was  separated  from  the  fact,  and 
any  error  in  the  rulings  or  charge  of  the  court  could  be  pre- 
sented for  review  by  a  motion  for  a  new  trial.  From  that 
time,  while  petitions  for  new  trials  for  causes  other  than  errors 
of  law  have  still  prevailed  as  before,  errors  of  law  have  been 
constantly  carried  up  by  these  motions.  The  diflFerence  between 
them  has  become  more  marked  by  the  practice  of  reserving 
all  motions  for  new  trials  for  the  advice  of  the  Supreme  Court 
of  Errors,  while  petitions  for  new  triab  are  still,  as  then, 
heard  and  decided  by  the  court  that  originally  tried  the  case. 
These  reservations  were,  by  the  rule  of  1807,  left  to  the  dis-r 
cretion  of  the  judges  holding  the  court  in  which  the  motion 
was  filed,  but  the  act  of  1830  made  it  imperative  on  the 
judges  to  reserve  all  such  motions.  It  should  be  observed, 
too,  that  these  motions  were  allowed  only  in  the  Superior 
Court,  the  remedy  in  the  County  Courts  being  by  appeal  or 
writ  of  error  to  the  Superior  Court.  Neither  the  Superior 
nor  the  County  Courts  were  regarded  as  having  power,  upon  a 
petition  for  a  new  trial,  to  consider  errors  of  law,  and  it  has 
recently  been  expressly  decided  that  such  questions  can  not 
be  considered  on  such  petitions.  Andersen  v.  T?te  StatCj  43 
Conn.,  614.  In  all  the  cases,  however,  in  which  new  trials 
have  been  granted  upon  motions,  it  is  believed  that^  the  new 
trial  has  been,  like  that  granted  upon  petitions,  a  re-trial  of 
the  issue  of  fact,  in  the  former  trial  of  which  the  error 
intervened. 

We  remarked  before,  that  the  term  "  new  trial "  had  always 
been  regarded  by  the  profession  as  meaning  a  complete  re-trial 
of  a  cause,  except  in  certain  instances  of  which  we  were  to 
speak.  These  instances  are  where  the  trial  of  fact  in  which 
the  error  intervened  has  been  a  trial  not  involving  the  main 
issue  of  fact  in  the  case;  as  where  a  remonstrance  to  the 
acceptance  of  a  report  of  a  committee  or  auditors  sets  up 
certain  facts,  and  the  court  on  the  trial  of  an  issue  on  those 
facts  makes  erroneous  rulings,  that  render  the  trial  of  the 
issue  a  mistrial.  There  a  new  trial  of  only  that  part  of  the 
case  involved  in  that  issue  is  asked  for  in  the  motion  and  of 
course  only  the  new  trial  asked  for  is  granted.    The  new 
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trial  is  here,  as  eTerywhere,  a  nev  trial  of  the  facts,  and  is 
in  no  sense  a  new  trial  of  the  lav.  The  error  of  law  has 
been  tried  upon  the  motion  and  has  been  decided  by  the  court 
in  deciding  to  grant  the  new  trial.  The  new  trial  when 
granted  is  no  longer  a  trial  of  tb^  law,  but  solely  of  the  fact. 

While  however  an  unqualified  order  granting  a  new  trial 
would  properly  be  taken  to  be  an  order  for  an  entire  new  trial 
of  whatever  issue  of  fact  was  involved  in  the  former  mis-trial, 
we  have  no  doubt  of  the  power  of  the  court  to  make  a  quali- 
fied order  for  a  new  trial,  making  it  apply  only  to  such  part 
of  a  case  as  would  admit  of  correction  without  an  entire 
re-trial  of  the  issue.  The  whole  matter  of  new  trials 
addresses  itself  largely  to  the  discretion  of  the  court,  and 
that  discretion  we  think  extends  to  any  qualification  of  its 
order  that  may  be  necessary  to  do  justice  to  the  parties.  In 
Bartholomew  \*  Clark,  1  Conn.,  472,  Swift,  C.  J.,  says: — 
"To  all  courts  acting  on  the  principles  of  the  common  law 
the  power  is  incidental  to  grant  new  trials  for  various 
causes ;"  and  this  common  law  power  the  courts  must  have 
the  right  to  exercise  in  such  a  manner  as  shall  best  promote 
justice.  We  think  therefore,  that  if  a  motion  for  a  new  trial 
was  the  appropriate  remedy  for  an  error  like  the  one  in  the 
present  case,  the  court  would  have  had  the  right  to  limit  the 
new  trial  that  was  granted  to  that  part  of  the  case  into  which 
the  error  entered,  namely,  the  judgment  of  the  court  upon 
the  facts  found,  and  have  excluded  from  its  operation  the 
finding  of  facts,  which  was  complete  in  itself  and  free  from 
all  error,  and  in  no  manner  disturbed  by  the  subsequent  error 
of  the  court  in  applying  the  law  to  the  facts  so  found. 

But  as  the  new  trial  asked  was  of  the  whole  issue  of  faet, 
and  as  the  court  granted  a  new  trial  without  qualification,  wo 
think  the  whole  issue  of  fact  was  opened  for  re-trial,  and  that 
the  Court  of  Common  Pleas  committed  no  error  in  allowing 
the  plaintiff  to  proceed  to  such  trial  of  the  facts,  in  the  same 
manner  as  if  there  had  been  no  former  trial  and  no  fimding 
of  facts. 

A  new  trial  is  not  advised* 

Xn  this  opinion  the  other  judges  Cimcuir^d. 
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KoTK. — Under  onr  present  practice  there  are  four  modes  hy  which  cases  are 
brooght  before  the  Supreme  Court  of  Errors^  yit: — ^Writ  of  Error;  Motion  ia 
Error;  Motion  for  a  New  Trial;  and  Reservation  for  Advicei 

1.  Writ  of  Error.  This  is  the  common  law  mode  of  carrying  np  cases  npon 
errors  of  law,  and  was  formerly  the  only  mode  in  this  state.  The  errors  reached 
by  this  proceeding  are  always  those  that  are  either  apparent  of  thonselyes  upon 
the  record,  or  are  brought  into  it  by  a  bill  of  exceptiona  Where  a  special  find- 
ing of  iacts  was  made  by  the  court,  it  was  not  regarded  as  a  part  of  the  record, 
unless  made  so  by  special  order  of  the  court.  Chambert  v.  Campbell,  15  Conn., 
427;  NiekoU  r.  City  of  Bridgeport,  27  Conn.,  459,  and  remarks  of  Stobbs, 
a  J.»  on  page  467.  But  now,  by  the  act  of  1864,  (Gen.  Statutes,  p.  444,  sec.  9,) 
in  all  trials  of  issues  of  fact  to  the  oourt,  the  judge  is  required,  upon  motion  of 
^ther  party,  to  make  a  finding  of  the  facts  upon  which  the  judgment  is  rendered 
and  cause  the  finding  to  become  a  part  of  the  record.  Questions  of  law  arising 
upon  siich  a  finding  could  of  course  be  rerised  on  a  writ  of  error.  A  writ  of 
error  lies  only  after  final  judgment  in  a  case,  and  may  be  brought  within  thre« 
years  from  the  rendering  of  the  judgment. 

S.  Motion  in  Error,  This  proceeding  is  in  its  nature  and  operation  precisely 
like  9  writ  of  error,  differing  from  it  only  in  the  mode  in  which  it  is  instituted* 
The  writ  of  error  is  a  separate  suit,  served  like  any  other;  the  motion  in  error 
is  filed  in  court  at  the  same  term  in  which  the  judgment  is  rendered,  and  is 
therefore  a  continuance  of  the  proceeding  already  in  court  and  not  the  com- 
mencement of  a  new  suit.  This  is  authorized  wholly  by  statute.  It  lies  in  no 
cases  where  a  writ  of  error  woidd  not  have  lain,  unless  it  be  expressly  provided 
as  the  sole  remedy  by  statute,  to  in  the  ease  of  motions  for  judgment  as  upon 
a  non-suit,  (Gen.  Statutes,  tit.  19,  oh.  13,  sec.  4,)  where  the  decision  of  the  courfr 
refusing  to  set  aside  a  non-suit  may  be  reviewed  upon  a  motion  in  error;  in  which 
case  it  would  seem  that  a  writ  of  error  would  not  lie. 

3k  Motion  for  a  New  Tried,  The  allowance  of  these  motions  is  incidental  to 
all  common  law  courts*  Their  nature  is  sufficiently  explained  in  the  foregoing 
ease*  They  are  addressed  to  the  same  court  which  tried  the  case,  and  are 
reserved  for  the  advice  of  the  Supreme  Court  This  reservation  was  originally 
informal  and  at  the  discretion  of  the  judge  of  the  Superior  Court,  but  by  the 
statute  of  1830  was  required  in  all  cases.  The  Supreme  Court  does  not  ordeif 
the  new  trial,  but  simply  advises  the  Superior  Court  to  grant  or  refuse  it,  and 
that  court  is  required  by  law  to  conform  to  the  advice.  These  motions  were 
originally  made  only  in  the  Superior  Court,  the  romedy  in  the  county  and 
justice  courts  being  wholly  by  appeal  or  writ  of  error;  but  now  they  may  be 
made  in  the  courts  of  common  fdeas  and  dty  courts,  and  reserved  in  the  same 
way.  Motions  for  new  trials  for  ordinary  errors  are  to  be  distinguished  from, 
motions  for  new  trials  on  the  ground  of  a  verdict  against  evidence^  These 
motions  are  by  statute  made  directfy  to  the  Silpreme  Court  itself,  and  do  no4 
come  up  like  the  others  by  reservation.  The  Supreme  Court  in  this  case  grants 
or  refuses  the  new  trial,  and  does  not  advise  the  k)wer  court  to  do  it  The  dis* 
tinction  between  a  motion  for  a  neit  trial  and  a  petition  for  a  new  trial  is  fully 
explained  in  the  foregoing  case.  There  is  no  very  obvious  reason  why  motiona 
for  new  trials  should  not  be  allowed  in  equity  proceedings  where  a  case  has  been 
tried  upoo  an  issue  of  fact,  but  it  has  not  been  the  practice  to  allow  them.  Now 
however,  by  the  act  of  1878,  they  may  be  allowed  in  equity  proceedings  at  well 
80  in  actions  at  law. 
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4.  Reservation  far  Advice,  The  reservation  of  motions  for  new  trials  for  the 
advice  of  the  Supreme  Court  falls  properly  under  this  head — but  it  helps  to  a 
clearer  classification  to  place  them  by  themselves.  The  ordinary  reservations 
are  either  (1st)  upon  a  state  of  pleadings  which  presents  a  question  of  law  for 
decision;  or  (2d)  upon  a  statement  of  the  facts  of  the  case  by  the  judge  below. 
These  reservations  were  originally  informal,  and  were  established  as  a  part  of 
our  system  only  by  practice.  The  judges  of  the  Superior  Court  became,  by 
the  act  of  1806,  judges  of  the  Supreme  Court  of  Errors,  and  questions  on 
which  any  judge  wished  the  advice  of  his  brethren  were  held  by  him  for  such 
advice — the  advice  when  given  not  being  authoritative..  Ko  statutory  regula- 
tion appears  on  the  subject  until  the  act  of  1855,  which  not  merely  authorized 
such  reservations  but  made  the  advice  given  obligatory  on  the  lower  court 
Previous  to  1806  there  is  no  reported  case  of  a  reservation,  although  the  judges 
of  the  Superior  Court  had  for  some  time  before  that  date  held  their  summer 
circuits  together  to  hear  cases  of  law.  In  the  first  volume  of  I>ay*s  ITeports, 
covering  the  period  from  June,  1803,  to  June,  1804,  there  are  sixty-four  cases,  all 
of  which  are  Avrits  of  error.  In  the  fifth  volume,  covering  the  period  from 
June,  1811.  to  November,  1813,  there  are  seventy-six  cases,  of  which  twenty-two 
were  writs  ot  error,  forty-eight  were  motions  for  new  trials,  and  six  were  on 
reservation.  At  the  present  time  the  cases  that  go  up  on  reservation  are  not 
much  less  in  number  than  those  that  are  carried  up  on  motions  for  new  trials. 
The  original  theory  of  reservations  was  departed  from,  when  the  judges  of  the  Su- 
perior Court  ceased  to  be  ex-officio  judges  of  the  Supreme  Court,  and  still  farther 
when,  by  recent  statutes,  reservations  for  advice  were  allowed  to  be  made  by  the 
courts  of  common  pleas  and  city  courts.  It  retains  however  the  same  practical 
usefulness,  and  is  one  of  the  most  convenient  modes  of  taking  the  opinion  of  the 
Supreme  Court  upon  the  points  of  law  in  a  case. 

The  mode  adopted  in  the  foregoing  case  in  the  first  instance  to  obtain  a  revis- 
ion of  the  ruh'ngs  of  the  court  below,  was  by  a  motion  for  a  new  trial.  WTien 
brought  up  a  second  time  it  was  by  a  like  motion.  The  court  upon  the  second 
motion  was  called  upon  to  decide  merely  what  was  meant  by  the  new  trial 
granted  upon  the  first  motion,  and  the  question  did  not  arise  whether  a  motion 
for  a  new  trial  was  the  proper  mode  in  the  first  instance  of  bringing  the  case  up. 
Ea\'ing  considered  the  motion  without  objection  taken  by  cither  party  and 
advised  the  new  trial,  there  was  no  occasion,  as  the  question  did  not  arise  on  the 
second  motion,  of  going  back  to  a  consideration  of  the  question  whether  the 
first  motion  was  a  proper  one.  The  practice  has  become  so  loose  in  respect  to 
the  form  of  carrying  np  cases  by  motions  for  a  new  trial,  and  the  impression  has 
been  so  general  among  the  profession  that  almost  any  case  could  bo  carried  up 
in  that  way,  that  it  is  very  probable  that  the  court  would  have  held  the  proceed- 
ing  a  proper  one.  But  a  motion  for  a  new  trial  in  such  a  case  is  wholly  out  of 
harmony  with  the  general  principles  governing  proceedings  in  error. 

The  peculiarity  of  the  case  in  question  was,  that  the  court  had,  upon  a  full 
trial,  made  a  special  finding  of  the  facts,  and  then  had  on  those  facts  held  the 
law  to  be  so  tiiat  the  plaintiff  was  entitled  to  recover.  The  finding  of  facts 
being  a  part  of  the  record,  it  was  clearly  a  case  where  a  writ  of  error  or  motion 
in  error  would  have  lain.  The  error  to  be  revised  lay  wholly  in  the  conclusion 
of  the  court  upon  the  facts  found  and  not  in  any  ruling  of  the  court  that  had 
afEocted  the  finding. 
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The  finding  must  be  regarded  as  standing  on  precisely  the  saine  gronnd  with 
a  special  verdict  or  a  report  of  auditors  or  of  a  committee.  The  conclusion  of 
law  upon  the  facts  found  is,  it  is  true,  so  annexed  to  the  statement  of  the  facts 
as  to  seem  to  be  a  part  of  the  finding.  It  is  however  properly  no  part  of  it, 
but  is  simply  the  application  by  the  judge  of  the  law  to  the  facts,  precisely  as  if 
those  facts  had  been  found  by  some  other  tribunal,  and  is  open  to  review  on  a 
writ  of  error  or  motion  in  error  precisely  as  it  would  have  been  if  the  facts  had 
been  so  found. 

While  a  writ  of  error  or  motion  in  error  seems  to  be  the  appropriate  remedy  in 
such  a  case,  a  motion  for  a  new  trial  seems  to  be  an  entirely  inappropriate  one. 
A  new  trial  is  the  remedy  for  a  mis-trial.  But  there  his  been  no  mis-trial,  so 
far  as  the  facts  are  concerned.  No  evidence  was  improperly  admitted  or 
excluded.  There  was  no  charge  to  the  jury  by  which  the  law  had  become  inex- 
tricably involved  with  the  facts  and  materially  afiected  the  finding  of  them.  In 
such  cases  there  can  be  no  correction  of  the  error  but  by  a  wholly  new  trial,  of 
the  issue  of  fact  into  which,  the  error  of  law  had  entered.  The  very  language 
of  the  act  of  1830  regulating  motions  for  new  trials,  shows  that  only  errors  that 
entered  into  the  trials  of  issues  of  fact  were  intended  to  be  reached  by  them. 
Its  language  is,  "  if  either  party  shall  think  himself  aggrieved  by  the  decision 
of  the  court  upon  any  question  of  law  arising  in  such  trial"  &c.  In  Church  v. 
Sifracuae  Coal  4r  Salt  Company,  32  Conn.,  372,  it  is  held  that  the  power  of  the 
court  to  grant  new  trials  is  not  derived  from  this  statute,  and  that  new  trials  may 
be  granted  for  errors  that  preceded  the  actual  trial,  so  long  as  they  entered  into 
it  and  made  it  a  different  thing  from  what  it  would  have  been  but  for  the  error, 
as,  in  that  case,  the  improper  allowance  of  an  amendment  of  the  declaration,  by 
which  the  case  tried  to  the  jury  was  a  different  one  from  what  it  otherwise  would 
have  been.  This  case  goes  further  than  any  previous  one  had  gone  in  extending 
the  application  of  the  remedy  by  new  trial  to  errors  occurring  before  the  trial 
commenced,  and  certainly  goes  to  the  verge  of  the  law;  but  even  in  this  casethe 
court  'lays  down  the  rule  with  great  distinctness  and  force,  that  the  error  must  be 
one  that  affected  the  trial  and  not  one  that  was  outside  of  it.  Butleb,  J., 
giving  the  opinion  of  the  court,  remarks  upon  this  point  as  follows  (p.  374) : 
"As  a  rule  decisions  upon  interlocutory  motions  do  not  reach  to  and  materially 
affect  the  character  of  the  trial,  and  can  only  be  reversed  on  error;  and  a  motion 
for  a  new  trial  is  never  proper  unless  the  trial  has  been  in  some  material  respect 
different  from  that  which  the  party  claiming  to  be  aggrieved  was  legally  entitled 
to,  and  would  have  had  but  for  some  erroneous  decision  of  the  court.  But 
where  such  decision  does  reach  to  and  affect  the  character  of  the  trial,  and  a 
correction  of  the  ruling  will  necessarily  result  in  a  new  and  'different  trial,  there 
is  no  good  reason  why  an  application  for  a  new  trial  should  not  be  permitted.'' 

Our  courts  have  leaned  in  favor  of  motions  for  new  trials  where  they  could  be 
made  applicable,  and  agtunst  writs  of  error,  for  the  reason  that  in  the  former  the 
court  could  exercise  its  discretion  and  not  in  the  latter.  But  this  consideration 
does  not  apply  to  the  case  of  a  finding  of  facts  by  the  court,  and  an  erroneous 
application  of  the  law  to  those  facts.  In  such  a  case  the  conclusion  of  the  court 
is,  as  a  general  rule,  either  wholly  right  or  wholly  wrong.  There  is  no  middle 
place  between  these  extremes,  and  no  room  therefore  for  the  exercise  of  discre- 
tion in  the  granting  or  refusing  a  new  trial.  The  whole  case  is  presented  by  the 
fiuvling,  and  the  judgment  must  necessarily  be  a  simple  judgment  for  the  plain- 
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tiff  or  for  the  defendant.  If  for  either,  and  the  judgment  is  right,  there  is  no 
error  and  it  stands.  If  wrong,  there  is  error,  and  it  is  reverrod.  It  is  not  a  case 
where  the  court  has  erroneously  admitted  or  excluded  evidence  and  in  which 
therefore  the  question  maj  arise  as  to  whether  any  injustice  has  been  done  by  the 
error— but  it  is  a  case  of  a  judgnrant  that  is  rightly  or  wrongly  giyen  to  the 
party  in  whose  favor  it  is  rendered,  and  the  writ  of  error  is  issued  for  the  pur- 
pose of  determining  which.  It  is  true  that  there  may  be  cases  where  a  jadgraent 
is  made  up  of  wholly  distinct  items«  and  the  court  may  have  erred  in  allowing 
one  of  the  items  while  otherwise  correct.  Bnt  it  is  wdl  settled  that  a  judgment 
which  is  erroneous  in  part  only  can  be  reversed  for  part  and  affirmed  for  the  rest, 
if  the  legal  and  the  erroneous  parts  can  be  separated.  Welies  v.  Fowler,  Kirby, 
836;  Dixon  v.  Pierce,  1  Boot,  138;  Sherwood  v.  Sherwood,  33  Conn.,  S;  Bradehaw 
v.  CaUaghoM,  8  Johns.,  558.  But  in  the  case  of  an  entire  and  indivisible  judg- 
ment, in  which  the  question  of  law  a»  to  &e  judgment  to  be  rendered  rests 
wholly  upon  the  fiicts  found,  and  there  is  no  question  as  to  the  rulings  of  the 
court  upon  evidence,  the  judgment  must  as  a  whole  be  right  or  wrong. 

It  seems  to  the  writer  therefore  that  where  the  facts  of  a  case  are  found  and 
made  a  part  of  the  record,  and  the  judgment  rendered  is  only  the  conclusion  of 
the  court  as  to  the  law  upon  the  facts  so  found,  the  pr(^>er  mode,  and  only  proper 
mode,  of  canying  up  the  ease  for  revisioa  by  the  Suprama  Couit  ia  by  a  writ  ol 
error  or  motion  in  error*  B. 
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SUPREME  COURT  OF  ERRORS. 

COUNTIES  OP  HARTFORD,  MIDDLESEX,  AND  TOL- 
LAND. 

JANUARY  TEBM,  1878. 

Present, 
Park,  C.  J.,  Carpenter,  Pardee,  Looins,  and  Granger,  Jd. 


John  Legg  and  wipe  vd.  pREt)ERiCK  Horn. 

C,  owniiig  two  dWelling-boiiAes  upon  adjoimng  lotS)  and  having  a  right  to  thd 
water  from  a  spring  upon  land  of  another  party  for  use  at  the  houses,  sold  one 
of  the  houses  to  L.  In  the  negotiation  he  had  agreed  that  L  should  have  one- 
half  the  water  from  the  spring  and  that  they  should  at  their  joint  expense  lay 
a  pipe  from  the  spring  to  a  point  near  the  honses,  from  which  each  should  lay 
a  pipe  to  his  own  hoose  at  his  own  expense.  This  agreement  was  not  put 
into  the  deed,  nor  in  writing,  but  it  had  a  controlling  influence  in  inducing  L 
to  purchase.  The  pipes  were  thus  laid,  at  an  expense  to  Z  of  $100.  After- 
wards C  purchased  the  lot  containing  the  spring,  and  some  time  after  sold 
that  lot  with  his  dwelling-honse  to  H,  Who  bought  with  full  knowledge  of  the 
agreement  with  X  as  to  the  water  and  pipes.  After  his  purchase  H  demanded 
payment  of  L  for  the  further  use  of  the  water,  but  L  continued  to  take  it  as 
before,  claiming  the  right  to  do  so  undet  the  agreement  with  C.  H  forbade 
L  to  take  water  from  the  spring  and  finally  cut  the  pipes  on  his  own  land. 
L  had  used  the  water  under  the  agreement  for  more  than  fifteen  years  from 
the  time  of  the  purchase.  tJpon  a  petition  for  an  injunction  against  H,  it 
was  held— 

1.  That  the  agreement  of  Cwith  L  was  not  a  Mere  Uoetide,  but  that  L  acquired 
under  it  an  equitable  right. 

3.  That  L,  by  his  use  of  the  water  under  a  claim  of  right  for  fifteen  years,  had 
acquired  a  legal  title  to  the  easement. 

3.  ^hat  L  had  a  right  to  inter  ttpon  th6  land  of  ff  to  tepair  the  pipes  and  put 
the  spring  in  order. 

4.  That  the  remedy  by  action  at  law  for  damages  was  entirely  inadequate,  and 
a  court  of  equity  had  jurisdiction. 

5.  That  H  should  be  enjoined,  not  only  from  doing  any  act  that  should  prevent 
L  frcmi  taking  water  from  the  spring,  bat  ffom  using  the  water  in  any  mannef 
that  ihoold  deprive  L  of  the  use  of  one^ialf  of  it. 

1    Vol.  xlv.— 52 
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Petition  for  an  injunction  against  interference  by  the 
respondent  with  the  right  of  the  petitioners  to  the  use  of 
water  from  a  spring;  brought  to  the  Superior  Court  in  Tolland 
County.     The  following  facts  were  found  by  the  court: 

On  8d  day  of  January,  1860,  and  for  some  time  before,  the 
Hockanum  Company  owned  a  tract  of  land  in  the  town  of 
Vernon,  on  which  was  a  spring  of  water.  North  of  this  land 
and  adjoining  it  Andrew  J.  Colburn  owned  a  tract  of  land  on 
which  were  two  dwelling-houses  about  nine  rods  apart,  and 
nearly  opposite  each  other  on  an  east  and  west  line ;  the  cast 
one  of  which  Colburn  occupied  as  a  residence.  He  desired 
to  sell  the  west  part  of  the  tract  with  the  other  dwelling-house 
and  a  barn  tliereon,  and  the  petitioners  desired  to  buy  a  place 
for  a  residence. 

Tlie  premises  which  Colburn  desired  to  sell  were  destitute 
of  water,  but  ho  represented  to  the  petitioners  that  he  owned 
the  land  on  which  the  spring  was  situated,  and  had  control  of 
the  spring,  and  could  secure  and  convey  to  tliem  the  right  to 
take  water  from  the  spring  by  a  ditch  and  pipes  for  the  use  of 
the  premises,  and  promised  them  that  in  case  they  should  buy 
the  place  he  would  secure  to  them  for  the  use  of  the  house 
and  premises  the  right  to  take  one-half  of  the  water  from  the 
spring  by  proper  ditches  and  pipes,  and  that  he  and  they  at 
joint  and  equal  expense  would  put  and  keep  the  spring  in 
proper  condition  by  mason-work,  and  would  convey  the  water 
from  it  by  a  suitable  ditch  and  pipe  to  a  spout  on  the  premises 
designated  by  a  large  stone,  from  which  point  each  party 
might  at  his  own  expense  take  the  water  in  branch  pipes  of 
equal  size  to  the  two  dwelling-houses.  Tliis  was  agreed  upon 
between  them,  but  was  not  reduced  to  writing.  Thereupon 
the  petitioners  bought  of  Colburn  the  west  dwelling-house  and 
premises,  and  he  conveyed  the  same  to  the  petitioner,  Ellen 
Legg,  wife  of  the  other  petitioner  John  Legg,  by  deed,  dated 
January  8d,  1860,  and  the  petitioners  immediately  went  into 
possession,  which  possession  has  ever  since  continued.  The 
agreement  of  Colburn  with  the  petitioners  regarding  the 
spring  of  water  and  taking  water  from  it  and  his  representa- 
tions regarding  his  ownership  of  the  spring,  and  his  promise 
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tliat  he  would  convey  to  them  the  right  to  use  the  water  at 
the  house  and  on  the  premises  in  question,  in  case  they  should 
buy  the  same,  had  a  controlling  influence  with  the  petitioners 
in  inducing  them  to  buy  the  property.  Immediately  after  the 
deed  had  been  given,  and  in  pursuance  of  the  agreement  as 
to  the  water,  Colburn  and  the  petitioners  constructed  a  main 
ditch  from  the  spring  across  the  land  of  the  Hockanum  Com- 
pany, and  across  the  preijiises  conveyed  to  a  point  thereon 
designated  by  a  large  stone,  and  laid  therein  a  suitable  main 
pipe  of  one  and  one-half  inches  in  diameter,  and  put  the 
spring  in  good  condition,  all  at  their  joint  and  equal  expense, 
the  petitioners*  half  of  which  was  something  over  flOO. 
From  the  point  of  the  termination  of  the  main  pipe,  Colburn 
conveyed  water  by  ditch  and  branch  pipe  to  his  own  house, 
and  the  petitioners  in  like  manner  to  theirs,  the  pipes  being 
of  the  same  size,  three-fourths  of  an  inch  in  diameter.  The 
work  was  completed  by  the  15th  of  April,  1860,  and  in  June 
following  the  petitioners  carried  the  water  by  a  branch  pipe, 
from  their  own  pipe,  to  the  barn. 

In  January,  1868,  the  Hockanum  Company  sold  and  con- 
veyed the  land  on  which  the  spring  was  situated,  to  Colburn. 
In  April,  1864,  Colburn  sold  and  conveyed  his  own  dwelling- 
house  and  premises  to  Frederick  Horn,  the  respondent,  and 
with  them  the  land  that  he  had  purchased  of  the  Hockanum 
Company.  His  deed  was  an  absolute  one,  containing  no  . 
exception  of  the  rights  of  the  petitioners  in  the  spring  and 
water. 

After  the  respondent  took  his  conveyance  of  Colburn  he 
claimed  pay  of  the  petitioners  for  the  use  of  the  spring,  and 
from  time  to  time  made  the  demand,  but  tlie  petitioners  con- 
tinued to  take  the  water  by  means  of  the  pipes  in  the  same 
manner  as  before,  and  claiming  the  right  to  do  so  under  their 
agreement  with  Colburn,  until  the  16th  of  November,  1875, 
when  the  respondent  cut  the  main  pipe  on  the  land  formerly 
owned  by  the  Hockanum  Company  and  entirely  stopped  the 
water  from  going  to  the  premises  of  the  petitioners,  and  was 
engaged  in  diverting  the  water  from  the  spring  at  the  time 
the  petition  was  served  on  him,  and  -has  ever  since  forbidden 
the  petitioners  to  use  the  spring  and  the  water  from  it. 
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The  respondent  took  his  conreyance  from  Colburn  with  full 
knowledge  giren  him  at  the  time  hj  Golburn  luid  the  petition- 
ers regarding  the  agreement  as  to  the  spring,  and  with  full 
knowledge  {hat  the  petitioners  were  then  in  the  use  and  enjoy* 
ment  of  the  spring  by  virtue  of  the  agreement  by  the  ditched 
and  pipes  connected  with  it,  and  the  same  were  pointed  out  td 
him  on  the  premises  by  Colburn  before  he  took  his  convey* 
ance,  Colburn  informing  him  that  be  sold  him  the  property  ai 
it  then  was. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court* 

3f.  R.  West  and  B.  B.  BUlj  for  the  petitioners. 

1.  The  petitioners  had  acquired  a  complete  legal  title  td 
the  easement,  by  their  fifteen  years  adverse  use  of  the  watei". 
A  title  to  an  easement  may  be  so  acquired  as  well  as  to  thd 
fee  of  land.  School  District  v.  Lynch^  88  Conn.,  330 ;  Coe  v. 
WolcoUviUe  Manuf.  Co.,  85  id.,  175*  Tlie  fact  that  the  use  of 
the  water  was  under  an  agreement  does  not  a(7ect  the  case,  so 
long  as  an  adverse  right  was  claimed  under  the  agreement. 
CominsY*  Comins^  21  Conn.,  418;  Catiin  it.  Decker ^  38  id., 
262;  Johnson  v.  Qorham,  id:,  613,  621;  Clark  v.  Gilbert^  89 
id.,  94;  Bryan  v.  Atwater,  5  Day,  181;  Barkery.  Salmon^  i 
Met.,  82;  Brown  x.  King^  6  id.,  178;  Sumner  y.  Stevens ^  6 

,  id.,  887 ;  Washburn  on  Easements,  ch.  1,  sec.  4,  §  28. 

2.  The  petitioners  had  a  clear  equitable  title  to  the  ease* 
ment.  The  agreement  with  Colburn  was  on  an  adequate 
consideration,  and  the  right  to  the  water  of  the  spring  was  a 
controlling  consideration  in  their  determination  to  purchase. 
The  respondent  bought  of  Colburn  with  full  knowledge  of  thia 
agreement  and  of  what  had  been  done  under  it.  BlatcTdey  Y. 
Osbom^  83  Conui,  22d«  The  agreement  is  not  within  the 
statute  of  frauds.  Baton  V.  WMtaker^  18  Conn.,  222;  Cheen 
Y.  Finin,  35  id.,  178;  Pritchard  v-  T&dd,  88  id.,  413. 

3.  The  remedy  by  injunction  is  the  proper  one.  Kerr  on 
Injunctions,  893;  Booth  v.  DriseoU,  20  Conn.,  688;  Rock 
Manxtf.  Co.  v.  Hough^  39  id.,  204;  Keenty  ^  Wood  Manvf. 
Co.  V.  Union  Manuf.  Co.y  id.,  680*    The  remedy  at  law  is 
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wholly  inadequate.  Neta  London  Bank  v.  Lee^  11  Conn., 
121;  Chipman  t.  City  of  Hartford,  21  id.,  498;  Swift  y. 
Larrabeej  31  id.,  237;  Webber  y.  Gaffe,  89  N.  Hamp.,  182. 
The  injury  is  a  continuing  one.  Harding  v.  Stanford  Water 
Co.,  41  Conn.,  87. 

0-.  G.  SUl,  with  whom  was  J.  B.  Wittig,  for  the  respond- 
ent. 

1.  What  interest  did  the  petitioners  acquire  by  their 
agreement  with  Colbum  and  the  subsequent  acquisition  of 
the  title  to  the  land  and  spring  by  him  ?  Clearly  none  as 
against  the  Hockanum  Company,  for  this  company  had  no 
knowledge  of  the  acts  of  these  parties.  Their  .right  in  this 
land  and  water  was  either  an  easement  or  a  license.  Colburn 
could  have  granted  no  easement,  as  ho  had  no  title.  Wash- 
burn on  Easements,  ch.  1,  sec.  3,  §  1.  If  an  easement,  it 
was  acquired  by  prescription  or  estoppel.  It  could  not  havd 
been  by  prescription,  which  supposes  an  ancient  grant, 
because  the  court  has  found  that  it  was  created  by  an  unwrit- 
ten contract.  Under  the  ancient  doctrine  of  prescription 
enjoyment  the  proper  length  of  time  was  conclusive  evidence 
(A  title ;  at  this  day  it  only  raises  a  legal  presumption  of  such 
title  which  may  be  rebutted  by  other  evidence.  Washburn  on 
Easements,  ch.  1,  sec.  4,  §  4.  Their  whole  interest  was 
derived  from  the  contract  with  Colbum.  Any  presumption 
of  a  grant  is  rebutted  by  the  finding  of  the  court.  There 
could  have  been  no  acquisition  by  way  of  estoppel,  because 
there  was  no  written  grant  by  Colburn.  The  statute  of 
frauds  prevents  the  acquisition  of  an  interest  in  lands,  except 
by  a  written  instrument  or  by  adverse  use.  Here  there  is  no 
single  element  of  adverse  use.  Washburn  on  Easements,  ch. 
1,  sec.  4,  §  26.  They  went  into  the  enjoyment  of  the  spring, 
not  under  any  claim  of  right,  but  through  a  contract  with  the 
pretended  owner,  Colbum.  The  court  does  not  find  any 
adverse  use.  If  Colbum  had  been  the  actual  owner  of  the 
premises,  all  they  would  have  got  by  his  contract  would  have 
been  a  mere  license.  The  court  finds  that  they  used  the  water 
by  virtue  of  their  agreement  with  Colburn;  this  is  the  base 
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of  the  right;  there  is  no  other.  An  easement  implies  an 
interest  in  the  land  in  or  over  which  it  is  to  be  enjoyed.  A 
license  carries  no  such  interest.  Washburn  on  Easements, 
ch.  1,  sec.  1,  §  5.  If  it  was  a  mere  license,  it  was  revocable 
by  Colburn  or  Horn.  Washb.  on  Easements,  ch.  1,  sec.  1,  § 
5;  id.,  ch.  1,  sec.  2,  §  2;  id.,  ch.  8,  sec.  4,  §  14;  id.,  ch.  8, 
sec.  4,  §  23;  Collins  Co.  v.  Marcj/y  25  Con^.,  239;  Foot  v.  N. 
Haven  ^  Northampton  Co,y  28  id.,  214. 

2.  But  it  is  said  that  Horn  bought  this  lot  with  full  knowl- 
edge of  the  agreement  of  Colburn  and  the  petitioners.  But 
this  only  proves  that  Horn  knew  of  the  existing  license. 
This  could  not  prevent  him  from  revoking  it.  His  knowledge 
was  merely  knowledge  of  an  agreement  entirely  ineffective 
even  against  Colburn,  if  the  latter  had  chosen  to  revoke  it. 
Horn  can  not  be  any  worse  off  than  Colburn  himself  would 
have  been. 

8.  The  court  is  asked  to  prevent  Horn  from  cutting  the 
pipe.  But  this  he  had  done  before  the  injunction  was  issued. 
They  also  ask  that  he  shall  be  prevented  from  going  upon  his 
own  land  at  the  point  where  he  had  severed  the  pipe  and  con- 
nect with  a  pipe  to  his  own  house.  That  he  had  a  right  to 
use  the  water  will  not  be  denied.  Each  person  can  use  his 
own,  if  in  that  use  he  hurts  no  one  else,  and  sometimes  when 
he  does.  The  petitioners  were  not  injured  because  Horn 
used  the  water.  A  court  of  equity  could  not  re-connect  the 
pipes  for  their  use.  They  received  their  injury  by  the  cutting 
of  the  pipe — not  from  any  use  of  the  water  by  Horn.  If  the 
injunction  is  granted,  it  will  not  restore  the  water  to  the  peti- 
tioners; it  vrill  simply  deprive  Horn  of  enjoying  what  is 
clearly  his  own.  A  court  of  equity  will  not  do  injustice  to 
one  man  because  it  cannot  restore  to  another  his  just  rights. 

4.  The  mischief  having  been  done  before  the  injunction 
was  granted,  the  petitioners'  remedy  was  by  an  action  at  law. 
Washburn  on  Easements,  ch.  6,  sec.  8,  §  4.  That  remedy 
was  adequate,  and  a  court  of  equity  should  not  interfere. 
WhitteUey  v,  Hartford^  Providence  ^  FiskkiU  B,  B.  Co.y  23 
Conn.,  421. 
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Carpbnteb,  J.  The  respondent  claims  that  the  agreement 
of  Colburn  with  the  petitioners  was  simply  a  license,  revok- 
able  at  pleasure.  We  think  it  was  more  than  a  license ;  it 
was  an  agreement  for  a  purchase.  A  valuable  consideration 
was  paid  for  it.  It  was  a  part  of  the  sale  of  tho  real  estate. 
The  agreement  in  every  respect,  except  the  conveyance  of  the 
legal  title,  was  carried  into  effect.  Upon  the  faith  of  it  the 
dwelling-house  was  purchased,  and  the  petitioners  expended 
their  money  in  laying  the  pipes  and  fitting  the  house  for  the 
use  of  the  water.  We  think  the  petitioners  thereby  acquired 
an  unusually  strong  equitable  title ;  so  much  so  that  a  court 
of  equity,  at  any  time  after  Colburn  purchased  of  the  Hocka- 
num  Company,  would  not  have  hesitated  to  decree  a  specific 
performance.  Not  only  have  the  petitioners  an  equitable 
title,  but  they  have  now  a  perfect  legal  title.  Tliey  used  and 
enjoyed  the  water  under  the  agreement  continuously  for  more 
than  fifteen  years.  It  is  now  well  settled  that  an  easement 
will  be  acquired  in  this  state  by  an  adverse  use  of  fifteen 
years.  Washburn  on  Easements,  19,  66,  67 ;  School  District 
V.  Lynch  J  83  Conn.,  330 ;  Coe  v.  Wolcottville  Manufacturing 
Co. J  35  Conn.,  175.  Such  use  is  adverse,  if  under  a  claim  of 
right,  even  though  it  may  have  commenced  under  a  contract 
of  purchase  or  a  parol  gift.  ComiuB  v.  CominSj  21  Conn., 
413;  CatlinY.  Decker y  38  Conn.,  262;  Clark  y.  GHlhertyS9 
Conn.,  94. 

The  petitioners'  title  being  good,  both  in  law  and  equity,  it 
only  remains  to  inquire  whether  they  are  entitled  to  equitable 
relief. 

Upon  this  question  we  entertain  no  doubt.  To  oust  a  court 
of  equity  of  jurisdiction  the  remedy  at  law  must  be  obvious, 
adequate  and  complete.  Chipman  v.  City  of  Hartford,  21 
Conn.,  488;  Stvift  v.  Laralecy  31  Conn.,  225.  A  court  of 
law  can  only  give  damages  for  being  deprived  of  the  use  of 
the  water.  It  is  at  least  doubtful  whether  damages  can  be 
given  covering  the  previous  outlay  for  pipes  and  fitting  the 
house  for  receiving  and  distributing  the  water.  However 
this  may  be,  it  is  certain  that  a  court  of  law  cannot  restore  to 
the  petitioners  the  use  of  the  water;  nor  is  there  any  certain 


Digitized  by 


Google 


416     HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Smith  V,  Bank  of  New  England, 

rule  or  standard  by  which  the  value  of  the  future  use  can  be 
ascertained.  They  are  entitled  to  the  use  of  this  water. 
Their  right  in  tliis  respect  is  such  that  a  court  of  equity  will 
protect  it. 

We  are  of  the  opinion  that  the  petitioners  have  a  right  to 
enter  upon  the  land  of  the  respondent  for  the  purpose  of 
repairing  the  pipes  and  restoring  the  spring  to  its  former 
condition,  so  as  to  give  to  tlie  petitioners  their  proportion  of 
the  water  from  it,  and  that  the  respondent  should  be  enjoined 
from  doing  any  act  preventing  or  interfering  with  the  exercise 
of  such  right.  He  should  be  further  enjoined  from  diverting 
or  using  the  water  of  the  spring  in  any  way  or  manner  or  for 
any  purpose  that  shall  deprive  the  petitioners  of  the  use 
and  enjoyment  of  one-half  of  it. 

The  Superior  Court  is  advised  to  decree  accordingly. 

In  this  opinion  the  other  judges  concurred. 


Susan  E.  Smith  v9.  The  Bank  op  New  England. 

The  act  (Gen.  Statutes,  tit.  19,  ch.  5,  sec  11,)  provides  that  "when  a  married 
woman  shall  carry  on  any  business  and  any  right  of  action  shall  accrue  to  her 
therefrom,  she  may  sue  upon  the  same  as  if  she  were  unmarried."  Held  that 
a  declaration  in  trespass  for  goods  taken  which  described  the  plaintiff  as  "a 
married  woman  carrying  on  business,"  but  did  not  allege  that  the  goods  were 
used  by  her  in  her  business  or  that  the  cause  of  action  resulted  from  her  bos- 
inesB,  was  insufficient 

And  held  that  the  defect  was  90t  cured  by  fi  verdict  for  the  plaintiff. 

Tbover,  with  a  count  in  trespass ;  brought  to  the  Superior 
Court  in  Middlesex  County,  and  tried  to  the  jury  on  the  gen- 
eral issue,  before  Farkj  0.  J. 

The  declaration  was  as  follows :  Then  and  there  to  answer 
unto  Susan  E.  Smith,  wife  of  Whitby  M.  Smith,  of  said  East 
Haddam,  a  married  woman,  carrying  on  business,  in  a  plea 
of  the  ease,  whereupon  the  plaintiff  declares  and  says  that  on 
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the  8th  day  of  February,  1876,  she  was  possessed  of  certain 
articles  of  personal  property,  to  wit:  one  hundred  and  forty- 
two  pieces  of  ribbon,  of  the  value  of  two  hundred  dollars ; 
four  boxes  of  feathers,  of  the  value  of  thirty-two  dollars;  two 
boxes  of  flowers,  of  the  value  of  ten  dollars;  one  box  of 
ruches,  of  the  value  of  six  dollars ;  eighteen  untrimmed  hats, 
of  the  value  of  fifteen  dollars ;  and  twelve  hat  frames,  of  the 
value  of  five  dollars,  which  were  her  own  proper  goods ;  and 
being  so  thereof  possessed,  she  afterwards,  on  the  8th  day  of 
February,  1875,  at  East  Haddam  aforesaid,  lost  tlie  same  out 
of  her  possession,  which  afterwards,  on  the  same  day,  came 
into  the  hands  and  possession  of  the  defendants  by  finding, 
(alleging  a  demand  and  conversion.)  And  the  plaintiflf  fur- 
ther declares  in  an  action  of  trespass  for  the  same  cause  of 
action  and  says  that  the  defendants,  on  the  8th  day  of  Feb- 
ruary, 1875,  with  force  and  arms  seized,  took  and  carried 
away  certain  goods  and  chattels,  to  wit :  (describing  the  same 
articles,)  the  proper  goods  of  the  plaintiff,  and  all  of  the 
value  of  four  hundred  dollars,  and  tiien  and  there  converted 
and  disposed  of  the  same  to  their  own  use. 

Upon  the  trial  the  plaintiff  offered  evidence,  and  claimed, 
that  prior  to  and  at  the  commencement  of  the  present  action 
she  was  the  wife  of  Wliitby  M.  Smith,  with  whom  she  waa 
living  as  her  husband;  that  in  the  year  1867  she  had  by  her 
own  hands  earned  the  sum  of  $115 ;  that  some  time  in  that 
year  she  invested  the  same  in  goods  suitable  for  the  prose- 
cution of  the  millinery  business,  which  business  she  was 
carrying  on  in  her  own  name,  and  with  the  knowledge  and 
consent  of  her  husband,  down  to  the  8th  day  of  February, 
1875,  when  the  defendants,  in  a  writ  of  attachment  against 
said  Whitby  M.  Smith,  seized  the  goods,  with  others  belong- 
ing to  the  plaintiff,  and  subsequently  converted  the  same  to 
their  own  use,  having  sold  on  execution  obtained  against  said 
Whitby  M.  Smith  all  the  goods  so  attached  except  those 
sued  for  in  the  present  action,  and  returned  the  execution 
partially  unsatisfied. 

The  defendants  requested  the  court  to  charge  the  jury  that^ 
upon  these  iacts,  the  cause  qf  action,  if  any  e2dsted,  did  not 
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result  to  the  plaintiff  from  her  business,  and  that  she  could 
not  sustain  the  action  in  her  own  name.  But  the  court  did 
not  so  charge  the  jury,  but  charged  them  that  the  plaintiff 
could  maintain  the  action  in  her  own  name. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the 
defendants  filed  a  motion  in  arrest  of  judgment  for  the  insuf- 
ficiency of  the  declaration,  and  also  a  motion  for  a  new  trial 
for  error  in  the  charge  of  the  court,  which  motions  were 
reserved  together  for  the  advice  of  this  court. 

S.  L.  Warner  and  D.  Chadmckj  in  support  of  the  motions. 

jB.  D.  Huhhard  and  A,  B.  Calefy  contra. 

LooMis,  J.  This  is  an  action  of  trespass  and  trover 
brought  by  a  married  woman  in  her  own  name.  It  is  con- 
ceded by  the  plaintiff's  counsel  that  the  action  can  only  be 
sustained  by  authority  of  the  statute  (Greneral  Statutes,  p. 
417,  sec.  11,)  which  provides  that  *%hen  a  married  woman 
shall  carry  on  any  business,  and  any  right  of  action  sliall 
accrue  to  her  therefrom,  she  may  sue  upon  the  same  as  if  slie 
were  unmarried." 

The  declaration  simply  describes  the  plaintiff  as  "  a  mar- 
ried woman  carrying  on  business,"  but  there  is  no  allegation 
whatever  that  the  goods  taken  by  the  defendant  were  the 
goods  used  in  her  business  or  that  the  cause  of  action  resulted 
from  her  business. 

At  common  law  a  married  woman  could  not  under  any 
circumstances  sustain  a  suit  at  law  in  her  own  name  while 
her  husband  was  living  within  the  same  kingdom.  And  such 
is  still  the  general  rule.  With  all  the  enlargement  of  the 
rights  of  married  women,  our  statutes  when  this  suit  was 
commenced  had  introduced  only  two  exceptions  in  reference 
to  suits  by  them;  one  by  the  act  of  1853,  which  provided 
that  in  case  of  abandonment  of  the  wife  by  the  husband  she 
might,  during  the  continuance  of  such  abandonment,  transact 
business  in  her  own  name,  and  sue  and  be  sued  as  if  unmar- 
ried ;  and  the  other  is  the  statute  before  cited  which  controls 
this  case. 
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As  was  held  by  this  court  in  Edwards  and  wife  v.  Sheridan^ 
24  Conn.,  165,  the  alterations  made  by  the  statutes  relative 
to  married  women  constitute  exceptions  to  the  general  rule, 
and  the  allegations  in  the  declaration  must  explicitly  bring 
the  case  within  one  of  the  exceptions.  To  bring  the  case  at 
bar  within  tlie  statutory  exception  before  mentioned  some 
averment  to  show  that  the  cause  of  action  accrued  from  the 
business  carried  on  by  the  plaintiff  was  indispensable,  and 
the  want  of  such  allegation  makes  the  declaration  fatally 
defective.  But  as  the  question  here  was  first  raised  by  motion 
in  arrest  of  judgment  after  verdict,  it  is  necessary  to  deter- 
mine whether  the  defect  was  of  such  a  nature  as  to  be  cured 
by  the  verdict. 

One  criterion  to  aid  in  determining  this  question  was  first 
laid  down  by  Lord  Mansfield  in  the  leading  case  of  Bushton 
V.  Aspinally  reported  in  Douglass,  679,  the  principle  of 
which  is  usually  thus  expressed :  *' A  verdict  cures  the  state- 
ment of  a  title  defectively  set  out,  but  not  of  a  defective 
title." 

We  think  the  case  at  bar  comes  under  the  head  of  a 
defective  title  rather  than  a  mere  inaccurate  statement  of  the 
plaintiff's  title  or  cause  of  action.  The  right  of  the  plaintiff 
to  maintain  the  suit  depended  not  merely  upon  the  facts  ordi- 
narily applicable  to  trespass  and  trover,  but  upon  another 
distinct  and  substantive  fact,  that  the  cause  of  action  accrued 
from  the  particular  business  which  she  was  carrying  on,  and 
this  being  totally  omitted  there  can  be  no  ground  for  presum- 
ing the  fact  to  have  been  proved  at  the  trial. 

There  is  a  suflScient  analogy  between  this  case  and  those  in 
which  the  cause  of  action  is  given  by  some  statute,  to  make 
a  reference  to  the  rule  in  the  latter  cases  pertinent  as  an 
illustration.  It  is  a  well-settled  rule  of  pleading,  that,  in 
declaring  upon  a  cause  of  action  arising  under  a  statute,  the 
plaintiff  must  state  specially  every  fact  required  by  the  stat- 
ute to  ground  the  action,  so  that  the  court  may  judge  whether 
the  liability  of  the  defendant  under  the  statute  has  accrued ; 
and  if  this  be  not  done,  the  declaration  is  bad  after  verdict. 
Bartlett  v.  Oroziefj  17  Johnson,  439;  WiUtams  v.  Bingham 
^  Quincy  Bridge  ^  Turnpike  Oo.y  4  Pick.,  340. 
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So  here,  as  the  plaintifPs  right  to  sue  is  wholly  statutory, 
and  as  one  essential  prerequisite  to  maintain  the  action  is 
wholly  wanting,  we  do  not  see  why  such  an  omission  is  not 
just  as  fatal  as  it  would  be  if  the  cause  of  action  arose  wholly 
under  the  statute  and  belonged  strictly  to  the  class  just 
mentioned. 

There  is  probably  no  writer  upon  the  science  of  pleading 
who  has  used  clearer  language  or  more  apposite  illustration 
on  the  subject  wo  are  considering  than  Judge  Gould  in  his 
celebrated  treatise  upon  Pleading.  In  chapter  X.,  sect.  22, 
he  says: — ^''If  the  declaration  omits  to  allege  any  substantive 
fact  which  is  essential  to  a  right  of  action  and  which  is  not 
implied  in  or  inferable  from  the  finding  of  those  which  are 
alleged,  a  verdict  for  the  plaintiff  does  not  cure  the  defect." 
This  legal  proposition  is  copiously  illustrated  in  sections  22  to 
25  inclusive,  leaving  no  doubt  as  to  the  meaning. 

Now  apply  this  test  to  the  case  at  bar.  Two  questions  are 
involved  in  the  application, — 1st  Is  it  a  substantive  fact, 
essential  to  the  plaintiff's  action,  that  the  cause  of  action 
accrued  from  the  business?  This  wo  have  already  answered 
in  the  affirmative. — 2d.  Is  the  above  mentioned  fact  implied 
in  or  inferable  from  any  facts  which  are  alleged  and  found? 

On  examining  the  declaration  we  find  the' plaintiff  described 
as  ^^  a  married  woman  carrying  on  businidss,"  but  this  is  a 
mere  matter  of  descriptio  persance^  and  has  no  relation  to  the 
cause  of  action  whatever,  and  of  course  it  cannot  show  in 
what  the  cause  originated.  Again,  it  is  alleged  that  the 
plaintiff  was  ^^  possessed  of  certain  goods  and  chattels,'* 
which  "were  her  own  proper  goods  and  estate."  But  how 
can  the  fact  that  the  cause  of  action  arose  in  the  business  be 
implied  in  or  inferable  from  the  allegation  that  the  goods 
were  hers  ?  There  is  no  necessary  or  even  natural  dependence 
of  one  of  these  facts  on  the  other.  If  it  had  been  alleged 
that  the  goods  wrongfully  taken  were  owned  by  the  plaintiff 
and  used  in  her  business,  such  an  inference  might  have  been 
admissible.  But  the  allegation  of  possession  and  ownership 
is  entirely  consistent  with  a  possession  and  title  derived  in^ 
any  other  way  than  from  her  business  or  used  for  any  other 
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purpose.  The  property  might  have  been  a  part  of  her  sole 
and  separate  estate.  She  might  indeed  have  been  a  mere 
bailee.  And  proof  of  such  special  title  and  possessioii  or 
right  to  the  possession  would  have  satisfied  every  averment  in 
the  declaration. 

But  it  was  suggested  in  the  argument  for  tlie  plaintiff,  that 
in  proving  her  title  she  may  have  shown  that  the  cause  of 
action  accrued  from  her  business.  This  is  quite  possible,  but 
to  avail  the  plaintiff  the  two  things  must  have  such  a  relation 
that  one  is  legally  inferable  from  the  other,  which  is  not  the 
case.  And  here  an  important  distinction  is  to  be  kept  in 
mind.  The  presumption  which  after  verdict  cures  a  defective 
statement  is  not  founded  on  the  idea  that  tlie  plaintiff  on  the 
trial  made  out  a  good  case  independent  of  the  declaration, 
but  that  in  proving  the  allegations  as  actually  made  the  omit- 
ted fact  was  necessarily  involved.  A  plaintiff  is  not  bound  to 
prove  any  other  case  than  what  he  has  substantially  alleged, 
and  if  he  proves  this  he  is  entitled  to  a  verdict  without  refer- 
ence to  its  legal  sufficiency.  Spier es  v.  Parker^  1  T.  R.,  141 ; 
Griffin  V.  Pratt^  3  Conn.,  618 ;  Gould's  Pleading,  chap.  X., 
sections  23  and  24. 

In  the  case  of  The  United  States  v.  The  Virgin^  1  Peters 
C.  C,  7,  which  was  an  information  against  a  vessel  for 
receiving  from  another  vessel  bound  to  the  United  States, 
goods  witliout  a  permit,  against  the  act  of  Congress,  the 
decree  of  the  JDistrict  Court,  on  the  finding  of  the  jury 
against  the  vessel,  was  reversed,  because  the  libel  did  not 
allege  it  to  have  been  done  within  four  leagues  of  the  coast, 
and  without  that  fact  there  was  no  forfeiture  under  the  act. 
Judge  Washington,  in  giving  the  opinion,  said: — ^''The  plain- 
tiff is  not  bound  to  prove  more  than  he  lays  in  his  declaration, 
and  therefore  we  must  presume  the  case  stated  in  it  to  have 
been  proved,  and  no  other.  If  a  proper  case  bo  laid,  but  not 
with  sufficient  precision,  and  the  defendant  will  not  at  the 
proper  time  take  advantage  of  the  defect,  the  court  after  ver- 
dict will  presume  that  the  want  of  precision  was  supported  at 
the  time  by  evidence ;  because,  as  a  proper  ground  for  such 
evidence  was  laid,  it  would  have  been  proper;  not  so  if  no 
ground  at  all  is  laid." 
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For  these  reasons  we  advise  that  judgment  be  arrested. 
In  this  opinion  the  other  judges  concurred. 


Edwabd   R,   Landon   and   another,   Administrators,  vs. 
Charles  A.  Moore  and  others. 

A  testator  made  the  following  bequest :  "I  give  to  my  daaghter  Jf,  wife  of  C, 
one-third  of  all  the  residue  of  mj  estate,  real  and  personal,  to  hold  the  same 
to  her  and  her  heirs,  to  her  sole  and  separate  use,  free  from  the  interference  or 
control  of  her  husband ;  at  her  death  to  go  immediately  to  her  children,  if 
she  have  any;  her  husband,  if  he  survives  her,  not  to  have  any  use  of  the 
same,  but  that  it  be  for  her  children."  Held  that  the  estate  given  was  a  fee 
and  not  a  life  estate. 

Petition  in  equity  to  the  Superior  Court  in  Middlesex 
County,  asking  the  advice  of  tlie  court  as  to  the  construction 
of  the  will  of  Henry  M.  Stannard,  the  petitioners  being  admin- 
istrators of  his  estate  with  the  will  annexed.  Facts  found 
and  case  reserved  for  advice. 

i.  Hdrrisony  for  the  petitioners. 

W.  2.  Elmer y  for  the  principal  respondent. 

Park,  C.  J.  The  only  question  of  importance  in  this  case 
is,  whether  Mary  I.  Moore  takes  an  estate  in  fee  under  the 
twelfth  clause  of  the  will  of  her  late  father,  or  takes  only  an 
estate  for  life.  The  clause  in  question  is  as  follows:  "I 
give,  bequeath,  and  devise  to  my  daughter,  Mary  Isabel,  wife 
of  Charles  A.  Moore,  one-tliird  of  all  the  rest  and  residue  of 
my  estate,  both  real  and  personal,  to  hold  the  same  to  her  and 
her  heirs,  to  her  sole  and  separate  use,  free  from  the  interfer- 
ence and  control  of  her  husband ;  at  her  death  to  go  immedi- 
ately to  her  children,  if  .she  have  children  at  that  time.  It  is 
my  will  and  direction  that  in  case  of  her  husband's  surviving 
her,  (my  said  daughter  Isabel,)  he  shall  not  have  any  use  or 
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improvement  of  the  same,  but  that  it  be  for  her  children/' 
Whatever  doubt  there  is  with  regard  to  the  matter  is  created 
by  the  words  "  at  her  death  to  go  immediately  to  her  chil- 
dren," and  "  that  it  be  for  her  children."  These  expressions, 
disconnected  from  the  context,  would  indicate  a  life  estate, 
but  when  taken  in  connection  with  it  show  clearly  what  was 
in  the  mind  of  the  testator  when  he  incorporated  them  in  his 
will.  He  was  very  anxious  to  have  it  clearly  appear  that  his 
daughter's  husband  should  have  no  part  whatever  of  the 
income  of  the  property  he  was  giving  her;  and  this  anxiety 
led  him  to  use  particular  care,  and  to  say,  that  after  her 
death  he  should  have  no  part  of  the  "  use  or  improvement  of 
the  same."  This  provision  is  inconsistent  with  a  devise  of  a 
life  estate  to  the  daughter,  and  is  only  consistent  with  a  gift 
to  her  of  an  estate  in  fee.  A  life  estate  in  the  daughter 
would  become  extinguished  at  her  death,  leaving  no  estate  to 
be  enjoyed  by  the  husband ;  but  inasmuch  as  there  were  chil- 
dren of  the  marriage  the  husband  would  have  an  estate  for 
life  in  the  real  estate  of  the  wife,  held  by  her  in  fee,  unless 
the  estate  was  given  to  her  for  her  sole  and  separate  use.  The 
testator  seems  to  have  been  aware  of  this,  and  to  have  been 
determined  to  put  the  matter  beyond  all  doubt.  He  first 
declares  that  the  property  shall  be  held  by  her  "  to  her  sole 
and  separate  use,"  but  fearing  that  this  was  not  enough  he 
adds,  "free  from  the  interference  and  control  of  her  hus- 
band ;"  and  tlien  to  make  the  matter  more  sure,  he  adds,  "  at 
her  death  to  go  immediately  to  her  children."  Why  was  that 
word  "  immediately"  inserted  ?  It  seems  to  us  to  be  signifi- 
cant, and  to  show  his  desire  that  the  estate  should  not  linger 
in  the  hands  of  her  husband,  after  her  death,  lest  he  might 
be  able  in  some  way  to  get  a  hold  upon  the  income  of  the 
property. 

We  are  satisfied  that  the  testator  intended  to  give  an  estate 
in  fee  to  the  daughter  in  the  twelfth  clause  of  his  will,  and 
that  what  he  said  witli  regard  to  the  property  going  to  her 
children  after  her  death,  was  said  to  make  it  clear  that  the 
property  was  to  be  her  sole  and  separate  estate,  with  no  right 
in  it  on  the  part  of  her  husband. 
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This  construction  is  further  supported  by  the  fact  that,  in 
the  eleventh  clause  of  the  will,  the  testator  grants  an  estate 
for  life  to  his  wife,  and  uses  proper  language  for  the  purpose ; 
thereby  showing  tliat  if  he  had  intended  to  grant  only  a  life 
estate  to  the  daughter,  in  the  clause  in  question,  he  knew  how 
to  do  it,  and  would  have  used  appropriate  language  for  the 
purpose.  He  granted  estates  in  fee  in  other  clauses  of  the 
will,  in  clear  and  definite  terms ;  and  it  is  conceded  that  the 
language  made  use  of  in  the  tweUth  clause  was  amply  suffi- 
cient to  convey  a  fee  had  the  testator  omitted  that  part  of  it 
which  we  have  considered. 

The  construction  we  have  given  is  further  supported  by  the 
fact  that  the  testator  declares  his  intention  in  his  will  to  treat 
his  two  daughters  equally  in  the  disposition  of  his  property. 
That  intention  must  have  been  immediately  changed  after  it 
was  expressed,  if  he  granted  only  a  life  estate  to  his  daughter 
Mary  in  the  clause  in  question. 

We  advise  the  petitioners  that  Mary  I.  Moore  takes  an 
estate  in  fee  under  the  twelfth  clause  of  the  will  in  question. 

Li  this  opinion  the  other  judges  concurred. 


John  J.  Duffield  and  othebs  vs.  Ebastus  Brainerd  and 

OTHERS. 

Several  persons  who  were  tenant?  in  common  of  certain  qnany  lands  fonned  a 
copartnership  in  1850  to  carry  on  the  quarrying  business,  the  several  partners 
putting  in  their  interests  in  the  quarry  lands,  and  having  a  corresponding 
interest  in  the  copartnership.  One  of  the  interests  thus  put  in  was  owned  by 
M,  a  widow,  for  life,  and  subject  to  her  life  estate,  by  P  her  daughter,  and  the 
interest  in  the  copartnership  was  owned  by  them  in  the  same  manner.  By  the 
partnership  agreement  the  copartnership  was  to  continue  so  long  as  a  migority 
in  interest  should  desire.  The  business  was  continued,  by  assent  of  all  par* 
ties,  through  several  changes  by  death  and  succession,  until  1872,  when  if 
died,  giving  by  will  all  her  interest,  which  was  mainly  her  share  of  the  undi- 
Tided  profits,  to  her  grandchildren,  who  with  her  administrator  were  the  peti- 
tioners.   These  profits  had  been  very  large,  but  instead  of  being  divided  had 
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been  inyested  in  other  qnany  lands,  which  had  been  in  part  worked.  Aft^r 
1872  the  business  was  still  carried  on  as  before)  under  the  management  of  D, 
who  had  been  the  principal  manager  from  the  first  In  1874  the  petitioners, 
having  previously  demanded  of  B  an  account  and  payment  of  the  moneys 
due  them  from  the  copartnership,  brought  a  bill  in  equity  praying  that  all  the 
property  bought  with  the  profits  of  the  business  previous  to  the  death  of  M 
might  be  sold,  and  their  share  of  the  money  paid  over  to  them,  that  an  account 
be  taken  of  all  the  copartnership  dealings,  and  that  a  receiver  be  appointed. 
The  petition  averred  that  the  petitioners,  by  reason  of  the  deaths  of  members 
of  the  copartnership  and  the  confusion  of  interests,  were  unable  to  say  whether 
the  copartnership  was  dissolved,  but  that  they  believed  and  therefore  averred 
that  it  was  dissolved.  B,  as  manager  of  the  business,  had  incurred  Urge 
personal  obligations,  and  a  large  amount  of  property  taken  by  him  for  debts 
due  the  copartnership  had  greatly  depreciated.    Held — 

1.  That  the  copartnership  was  to  be  regarded  as  continuing  by  consent  of  the 
parties  succeeding  to  the  interests  of  members  who  had  died,  and  as  still 
existing. 

2.  That  the  allegation  that  the  petitioners  were  unable  to  say  whether  there 
had  been  a  dissolution  or  not,  but  that  they  believed  and  therefore  averred 
that  the  copartnership  was  dissolved,  was  not  an  averment  that  the  copartner- 
ship had  been  dissolved  by  a  withdrawal  of  the  assent  under  which  it  had  been 
continued  and  a  demand  for  a  dissolution. 

8.  That  the  demand  by  the  petitioners  of  an  account  from  B,  and  of  payment 
of  their  share  of  the  profits,  did  not  constitute  a  demand  for  a  dissolution. 

4.  That  the  petitioners  were  not  entitled  to  demand  in  cash  the  value  of  their 
interest,  inasmuch  as  they  had  consented  to  let  the  business  go  on  under  the 
management  of  B,  and  having  taken  their  chance  for  profits  from  the  use  of 
their  share  by  the  copartnership  they  were  to  share  the  risks  of  loss  from  the 
continuance  of  the  business. 

5.  That  the  petitioners  could  effect  a  dissolution  of  the  copartnership  by  giving 
distinct  notice  to  B  that  they  should  not  longer  consent  to  its  continuance,  and 
should  hold  him  accountable  as  a  surviving  partner  for  the  further  use  of  their 
share  of  the  copartnership  property. 

Bill  in  Equity  for  a  disclosure  and  account,  the  payment 
of  moneys  found  due,  and  the  appointment  of  a  receiver  of 
partnership  property ;  brought  to  the  Superior  Court  in  Mid- 
dlesex County.  The  facts  were  found  at  great  length  by  a 
committee  and  the  case  reserved  for  advice.  The  disposition 
made  of  the  case  by  this  court  renders  it  unnecessary  to  state 
the  facts  more  fully  than  they  are  given  in  the  opinion.  The 
principal  points  argued  by  the  counsel  become  also  for  the 
same  reason  unimportant. 

F.  Chamberlin  and  ^.  S.  White  j  for  the  petitioners. 

Vol.  xlv. — 64 
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B.  JD.  Hubbard,  R.  G.  Pike,  D.  Ohadunck,  and  S.  L. 
Warner,  for  different  respondents. 

Pardee,  J.  In  1850  Erastus  Brainerd,  Erastns  Brainerd, 
Jr.,  Frederick  Hall,  Joseph  Stancliff,  Mary  M.  Brainerd  and 
Ellen  M.  Dufiield,  (the  two  latter  by  agent  and  trustee,) 
entered  into  a  written  copartnership  agreement  for  the  pur- 
pose of  carrying  on  the  business  of  quarrying  and  selling 
stone,  for  such  length  of  time  as  a  majority  in  interest  of  the 
partners  should  request  and  demand.  At  this  time  they  were 
the  owners  of  cattle,  tools,  carts,  <fec.,  of  the  value  of  $50,000, 
and  quarry  lands  of  the  value  of  $235,000,  and  this  property 
constituted  their  capital  stock,  and  was  owned  in  the  follow- 
ing proportions,  viz :  Erastus  Brainerd,  five-sixteenths ;  Eras- 
tus Brainerd,  Jr.,  two-sixteenths;  Mary  M.  Brainerd  and 
Ellen  M.  Dufiield,  five-sixteenths;  Frederick  Hall,  two-six- 
teenths; Joseph  Stancliff,  two-sixteenths.  The  said  Mary 
M.  Brainerd  had  an  estate  for  life  in  an  undivided  interest  in 
the  real  estate,  as  widow  of  Silas  Brainerd,  and  the  said  Ellen 
M.  Dufiield,  who  was  her  daughter,  had  an  estate  in  fee  in 
the  same  interest  subject  to  her  mother's  life  estate,  and  the 
interest  in  the  copartnership  held  by  them  and  representing 
this  real  estate,  Vas  held  by  them  in  the  same  way. 

Frederick  Hall  died  in  1867;  Erastus  Brainerd  in  1861; 
Joseph  Stancliff  in  1870;  Mary  M.  Brainerd  in  1872.  Eras- 
tus Brainerd,  Jr.,  and  Ellen  M,  DufBeld,  now  Ellen  M.  Pike, 
and  daughter  of  said  Mary,  still  survive;  the  petitioners  are 
the  children  of  Ellen  M.  Pike,  joining  with  William  J. 
Osborne,  administrator  upon  the  estate  of  the  said  Mary ;  the 
respondents  are  Erastus  Brainerd,  Jr.,  and  the  representatives 
of  the  several  deceased  partners. 

Notwithstanding  these  successive  deaths  the  copartnership 
business  has  been  continued  to  the  present  time  by  the  man- 
agers without  interruption  or  change,  and  without  objection 
on  the  part  of  the  representatives  or  heirs  of  any  deceased 
partner,  except  that  the  administrator  upon  the  estate  of 
Mary  M.  Brainerd  called  upon  Erastus  Brainerd,  Jr.,  then 
and  still  the  chief  manager,  for  an  account  and  payment  of 
the  money  due  to  that  estate,  and  in  November,  1874,  brought 
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this  petition  in  equity.  In  it  the  petitioners  allege,  among 
other  things,  that  the  said  Mary  M.  Brainerd  was  entitled 
during  her  life  to  five  forty-eighths  of  all  the  rents  and  profits 
accruing  from  said  business,  and  that  by  the  terms  of  the 
copaii;nership  these  were  to  be  divided;  and  that  although 
tliese  profits  were  in  1871  more  than  $97,000,  in  1872  more 
than  $120,000,  in  1873  more  tlian  $78,000,  and  prior  to  1871 
were  $300,000,  yet  the  managers  have  refused  to  pay  to  the 
petitioners  their  proportionate  share  thereof,  and  have  invested 
the  same  in  the  purchase  of  property  not  needed  for  the  suc- 
cessful working  of  the  quarries  and  have  not  used  them  in 
the  legitimate  business  of  the  partnership. 

They  also  allege  that,  by  the  death  of  sundry  partners  and 
other  changes,  and  by  the  division  and  confusion  of  interests, 
they  are  unable  to  say  whether  the  copartnership  has  been 
dissolved  or  not,  but  that  they  believe,  and  therefore  say,  that 
it  has  been  dissolved  and  terminated. 

They  also  pray  that  if  it  should  appear  that  the  copartner- 
ship has  been  dissolved,  the  court  will  order  an  account  of  its 
transactions  during  the  time  of  Mary  M.  Brainerd's  life,  and 
that  the  respondents  be  directed  to  pay  to  the  petitioners  such 
sums  as  shall  be  duo  to  her  estate  and  to  the  said  legatees, 
and  that  some  proper  person  be  appointed  a  receiver,  with 
authority  under  the  direction  of  the  court  to  sell  that  part  of 
the  property  which  is  within  this  jurisdiction,  ascertain  the 
value  of  that  which  is  without,  to  collect  the  money  due  to 
the  partnership,  and  hold  the  same  subject  to  the  order  of  the 
court. 

After  the  death  of  any  partner  his  representatives  have 
joined  with  the  surviving  partners  in  permitting  and  request- 
ing Erastus  Brainerd,  Jr.,  who  has  been  the  chief  manager  of 
the  partnership  from  its  organization  to  this  present,  to  con- 
tinue the  business  as  that  of  a  partnership  in  form  and  fact; 
no  one  of  them  declared  a  dissolution,  or  asked  the  court  to 
enforce  one ;  they  severally  accepted  their  respective  propor- 
tions of  profits  specifically  as  dividends  earned  by  a  continu- 
ing partnership,  and  not  as  a  percentage  of  assets  returned 
after  a  final  settlement  of  paii:nership  affairs.     And,  although 
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the  representatives  of  Marj  M.  Brainerd  made  a  demand 
upon  tlie  chief  manager  for  an  account  and  for  the  amount 
due  the  estate  of  said  Mary  M.,  and  received  for  answer  that 
he  could  not  tell  how  to  state  such  an  account  or  what  was 
due,  ttiey  rested  upon  that  answer;  they  interposed  no  objec- 
tion to  a  continuance  of  the  business  by  a  partnership;  they 
permitted  Mr.  Brainerd  to  believe,  and  act  upon  the  belief, 
that  they  would  not  insist  upon  any  rights  otlier  than  those  to 
wliich  they  would  be  legally  entitled  as  partners ;  they  suffered 
him  to  bear  the  weight  of  individual  obligations  to  the  extent 
of  $128,000  for  the  protection  of  the  property,  knowing  that 
they  had  given  him  reason  to  believe  that  they  would  only 
demand  their  share  of  what  should  remain  after  these  obliga- 
tions had  been  discharged,  and  after  a  final  settlement  of  the 
business  as  that  of  a  partnership  continued  to  a  time  there- 
after to  be  specifically  fixed.  As  between  themselves  and  Mr. 
Brainerd  they  are  to  be  held  as  having,  in  consideration  of 
his  individual  advancements  and  continued  services  for  the 
protection  of  their  common  interests,  agreed  with  him  to 
postpone  the  enforcement  of  their  legal  riglit  to  a  dissolution 
as  of  the  day  of  Mrs.  Brainerd^s  death  to  a  day  to  be  named 
by  them  in  the  future,  and  as  having  notified  him  that  they 
had  elected  that  he  should  conduct  the  business  as  that  of  an 
uninterrupted  partnership,  and  to  accept  on  such  future  day, 
of  the  assets  which  should  then  remain,  such  proportion  as 
the  law  of  partnership  would  give  them;  they  are  to  be  held 
as  having  agreed  not  to  hold  him  solely  accountable  for  all 
possible  losses  as  a  surviving  partner  wrongfully  using  and 
exposing  their  property  against  their  will  to  the  hazards  of 
the  partnership  business. 

Having  thus  induced  him  to  manage  the  business  as  one  of 
continuing  partnership  and  entitled  themselves  to  the  greater 
profits  which  might  result  from  that  relation,  they  should 
likewise  share  with  him  its  risks  and  obligations,  until  they 
shall  give  him  distinct  and  precise  notice  that  from  and  after 
a  day  to  be  named  by  them  they  reverse  their  previous  election 
that  the  partnership  should  continue,  and  that  from  thence- 
forth they  shall  hold  him  accountable  as  a  surviving  partner 
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wrongfully  continuing  the  use  of  their  share  of  the  partner- 
ship property. 

From  the  service  of  such  notice  the  general  rule  of  law 
terminating  a  partnerdiip  upon  the  death  of  a  member,  tlie 
operation  of  which  in  tliis  particular  case  has  been  restrained 
by  the  petitioners,  will  come  into  action,  and  they  will  be 
entitled  to  the  aid  of  a  court  of  equity  in  enforcing  it.  From 
that  date  it  will  be  the  duty  of  the  managers  to  close  the  busi- 
ness of  the  partnership  as  speedily  as  a  proper  regard  for  the 
interests  of  all  concerned  will  permit;  and  when  all  debts  are 
paid  the  assets  remaining  should  be  divided  as  if  upon  the 
day  of  the  notice  the  copartnership  had  expired  by  an  express 
limitation  incorporated  in  the  articles  c^  its  formation. 

We  do  not  regard  the  petition  as  such-  an  unequivocal 
declaration  of  their  desire  to  reverse  their  original  election  as 
will  justify  us  in  saying  that  the  service  of  it  shall  stand  for 
the  notice  above  indicated ;  for  in  it  the  petitioners  admit  that 
they  are  unable  to  say  either  that  the  partnership  has  or  that 
it  has  not  been  dissolved;  only,  that  they  believe,  and  there- 
fore aver  the  former.  This  is  to  be  interpreted  as  suggesting 
with  jiesitation  that  possibly  the  law  of  the  events  mentioned 
may  have  overborne  their  will  in  the  matter  and  forced  upon 
them  a  dissolution,  contrary  to  their  desire  for  a  continuance 
of  the  partnership. 

In  the  fourth  paragraph  they  allege  that  the  copartnership 
continued  to  the  death  of  Mrs.  Brainerd,  notwithstanding  the 
previous  deatlis  of  partners,  and  in  the  sixth  they  request  the 
court  to  order  the  sale  of  such  property  paid  for  from  undi- 
vided profits  as  is  not  required  for  the  proper  use  of  the 
business  of  the  partnership  and  a  division  of  the  proceeds 
thereof;  indicating  thereby  a  desire  not  to  bring  that  business 
to  a  termination. 

As  we  are  of  opinion  that  the  petitioners  are  not  entitled 
to  a  decree  declaring  the  partnership  to  have  been  dissolved 
at  the  death  of  Mrs.  Brainerd,  and  ordering  a  division  of  the 
assets  upon  the  basis  of  the  manager's  inventory  and  valua- 
tion made  in  March,  1878,  for  the  ordinary  purposes  of  the 
partnership;  and  as  the  finding  does  not  support  the  allega- 
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tion  as  to  the  wrongful  investment  of  profits,  and  furnishes 
no  justification  for  tlie  interference  of  the  court  in  the  matter 
of  hastening  a  division  thereof,  we  advise  the  Superior 
Court  that,  upon  the  allegations  in  the  petition,  the  petitioners 
are  not  entitled  to  the  relief  prayed  for;  but,  we  also  advise 
that  court  to  continue  the  petition  upon  the  docket  until  the 
term  succeeding  that  at  which  this  advice  is  communicated  to 
it,  for  the  purpose  of  giving  opportunity  to  the  petitioners  to 
file,  if  they  then  are  able  and  desire  so  to  do,  a  supplemental 
bill  containing  allegations  to  the  eflfect  that  they  have  given 
to  the  respondent,  Erastus  Brainerd,  the  notice  suggested  in 
the  foregoing  opinion,  and  that  he  thereafter  conducted  the 
business  as  that  of  a  continuing  partnership. 

In  this  opinion  the  other  judges  concurred. 


George  H.  Bishop  and  another,  Trustees,  v$.  The  Clay 
Fire  and  Marine  Insurance  Company. 

The  plaintiffs,  who  were  trustees  under  a  second  mortgage  of  a  railroad  comr 
pany,  Were  in  possession  of  and  operating  the  road  in  1874,  and  at  that  time 
procured  of  the  defendants,  a  fire  insurance  company,  a  policy  of  Insurance 
on  a  freight  depot  belonging  to  the  road,  the  policy  describing  the  insured  as 
"trustees  of  the  convertible  mortgage"  of  the  railroad  company,  and  the 
property  as  "their  frame  freight  depot  building  occupied  by  them,"  and  con- 
taining a  provision  that  "if  any  change  shall  take  place  in  the  title  or  posses- 
sion of  the  property,  whether  by  legal  process,  judicial  decree,  or  voluntary 
transfer,  this  policy  shall  become  void,"  and  a  further  provision  in  anotiier 
section,  that  "if  the  property  is  disposed  of,  so  that  nil  interest  on  the  part  of 
the  assured  has  ceased,  this  insurance  shall  immediately  terminate."  In  May, 
1875,  the  state  treasurer,  as  trustee  under  a  prior  mortgage  of  the  road, 
obtained  a  decree  of  foreclosure  against  the  plaintiffs  as  trustees  under  the 
second  mortgage,  and  against  the  railroad  company,  which  decree,  by  a  failure 
to  redeem,  became  absolute  in  June,  1 875.  The  state  treasurer  took  posses- 
sion of  the  road  and  appointed  the  plaintiffs  his  agents  to  operate  the  road. 
They  continued  to  do  so,  one  of  them  acting  as  superintendent,  as  he  had 
done  while  trustee.  The  state  treasurer  soon  after  conveyed  the  entire  prop- 
erty to  a  new  corporation,  constituted  of  the  holders  of  the  first  mortgage 
bonds,  and  the  new  company  appointed  another  superintendent,  who  took 
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charge  of  the  road  early  in  Aagnst,  1875.  On  the  1 6th  of  August,  and  within 
tho  term  of  the  policy,  the  building  insured  was  burned.  The  building  was  at 
this  time  and  hod  from  the  first  been  in  the  possession  and  charge  of  one  B  as 
a  freight  agent.  The  plaintiffs,  vhile  acting  as  trustees,  had  advanced  and 
become  personally  liable  for  over  $83,000  for  the  benefit  of  the  road,  a  large 
part  of  which  claim  was  in  existence  when  the  insurance  was  effected  and 
remained  unpaid  at  the  time  of  tho  fire.  For  this  they  claimed  a  first  lien 
upon  all  the  property  of  the  road,  and  the  court,  in  the  decree  of  foreclosure 
against  them»  provided  for  this  daim  as  such  a  lien,  to  be  discharged  from  the 
first  earnings  of  the  road.    In  a  suit  on  the  policy  it  was  held — 

1.  That  the  foreclosure  of  the  first  mortgage  and  the  conveyance  of  the  rail- 
road property  by  the  state  treasurer  to  the  new  company,  constituted  such  a 
transfer  of  the  property  inaured  as  terminated  the  insurance  under  the  terms 
of  the  policy. 

2.  That  the  interest  which  the  plaintifis  had  in  the  property,  by  virtue  of  the 
lien  given  by  the  decree  for  their  advancements  and  liabilities,  was  a  different 
interest  from  that  which  they  had  held  as  trustees  and  which  had  been  insured, 
and  was  not  sufiScient  to  save  the  policy  from  the  effect  of  the  transfer.  [Two 
judges  dissenting.] 

3.  That  parol  evidence  was  not  admissible  to  show  that  the  insurance,  under 
the  description  in  the  policy  of  the  property  insured,  was  really  intended  to 
apply  to  the  interest  which  the  plaintiffs  had  in  the  property  by  reason  of  their 
advancements  and  liabilities. 

Assumpsit  on  a  policy  of  insurance,  brought  to  the  Superior 
Court  in  Middlesex  County,  and  tried  to  the  jury  on  the  gen- 
eral issue,  with  notice  of  a  claim  that  the  policy  had  been 
rendered  void  by  a  change  of  the  title  and  possession  of  the 
property  insured,  before  Martiriy  J. 

The  plaintiffs  were  trustees  of  the  convertible  mortgage 
bonds  of  the  New  Haven,  Middletown  &  Willimantic  Railroad 
Company,  by  succession  to  the  original  trustees  under  the 
mortgage,  and  as  such  trustees  had  possession  of  and  were 
operating  the  road  at  the  time  the  policy  was  issued,  which 
.was  December  17th,  1874.  The  policy  insured  "  the  trustees  of 
the  convertible  mortgage  of  the  New  Haven,  Middletown  & 
Willimantic  Railroad  Company  against  loss  or  damage  by 
fire,  to  the  amount  of  two  thousand  dollars,  for  the  period  of 
one  year,  on  their  frame  freight  depot  building  occupied  by 
,them  and  situated  near  the  comer  of  Main  and  Spring  streets 
!in  the  city  of  Middletown." 

The  policy  contained  the  following  provisions,  m  different 
sections: 
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"  K  the  property  be  sold  or  transferred,  or  any  change  take 
place  in  title  or  possession,  whether  by  legal  process,  or  judi- 
cial decree,  or  voluntary  transfer  or  conveyance,  this  policy 
shall  be  void." 

"  If  the  interest  of  the  assured  in  the  property  be  any  other 
than  the  entire,  unconditional  and  sole  ownership  of  the 
property,  for  the  use  and  benefit  of  the  assured,  or  if  the 
building  insured  stands  on  leased  ground,  it  must  be  so  rep- 
resented to  the  company,  and  so  expressed  in  the  written  part 
of  tliis  policy;  otherwise  the  policy  shall  be  void.  When 
property  has  been  sold  and  delivered,  or  otherwise  disposed 
of,  so  that  all  interest  or  liability  on  the  part  of  the  assured 
herein  named  has  ceased,  this  insurance  on  such  property 
shall  immediately  terminate." 

Upon  the  trial  the  plaintiffs  offered  the  following  testimony ; 
it  being  admitted  by  the  defendants  that  they  were  at  the 
time  of  the  insurance  and  still  were  an  insurance  company, 
incorporated  by  the  legislature  of  Kentucky,  and  authorized 
to  make  contracts  of  fire  insurance,  and  record  evidence  being 
laid  in  that  the  plaintiffs  had  been  duly  appointed  as  trustees 
on  the  21st  of  February,  1874,  in  the  place  of  the  original 
trustees  under  the  mortgage,  who  had  resigned ;  the  poUcy 
was  also  laid  in  and  its  execution  admitted. 

A.  F.  FowLEB.  I  am  an  insurance  agent.  I  issued  this 
policy.  I  examined  the  property  before  insuring.  When 
there  is  any  change  in  the  title  of  the  property  insured  it  is 
my  custom  to  notify  the  parties  that  a  transfer  of  the  policy 
is  necessary.  It  has  been  my  custom  for  years  while  acting 
as  agent  for  the  Clay  Insurance  Company.  (Evidence  of  the 
custom  was  objected  to  by  the  defendants  and  admitted  sub- 
ject to  objection,  the  defendants  excepting.)  I  knew  tliere 
was  a  first  mortgage  upon  tlie  property  before  the  convertible 
mortgage  when  I  took  the  risk. 

Cross-examined.  I  have  been  an  insurance  agent  for  six 
years.  Acted  for  defendants  till  December,  1875,  when  they 
withdrew  from  the  state.  They  had  no  successor  to  me  here. 
I  paid  them  in  the  neighborhood  of  one  thousand  dollars.  I 
issued  about  forty  policies.    I  received  instructions  from  time 
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to  time  by  letter  and  from  the  general  agent.  I  took  risks 
and  submitted  them  to  the  company.  If  they  accepted  they 
wrote  me.  I  do  not  know  whether  I  have  my  letter  of 
appointment;  will  produce  it  if  1  have.  My  instructions 
were  to  find  and  take  risks  for  the  company.  I  received 
instructions  as  to  maximum  risks,  also  as  to  prohibited  risks. 
These  are  all  my  instructions.  During  the  six  years  that  I 
have  acted  as  an  insurance  agent  I  have  sent  notices  to  parties 
who  have  transferred  their  property  that  they  must  get  the 
consent  of  the  insurance  company  to  have  their  policies  con- 
tinued. I  acted  as  agent  for  tliis  company  from  the  summer 
of  1874  till  the  close  of  1875.  Most  of  the  risks  were  taken 
in  the  summer  of  1875.  Don't  know  of  any  property  which 
I  insured  where  I  gave  notice  that  a  transfer  of  policy  was 
necessary.  I  can  not  mention  a  single  instance.  It  is  my 
custom  generally.  The  trustees  of  the  convertible  mortgage 
were  in  possession  when  I  took  the  risk.  I  heard  some  talk 
of  a  change  of  possession  about  the  time  of  the  change.  I 
did  not  give  them  notice  that  they  must  transfer  the  policy  or 
get  it  changed.    Don't  know  how  I  came  to  forget  it. 

Sherman  N.  Bacon.  Am  freight  agent  of  the  Air  Line 
Railroad  in  Middletown.  Have  been  for  three  years  last 
September.  1  was  in  charge  of  the  depot  all  the  time,  and 
when  the  fire  took  place.  Tlie  fire  was  accidental  to  my 
belief.  Tliink  it  was  not  set  on  fire.  Burned  in  August,  1875. 
Gteorge  H.  Bishop  was  superintendent  of  the  railroad  for  a 
time.  In  December,  1874,  he  was  superintendent,  and  ceased 
to  be  so  in  August,  1875,  the  same  month  as  the  fire.  He 
had  been  superintendent  all  the  time  from  December  to 
August.  I  saw  Fowler  around  looking  at  the  building.  Didn't 
know  him  then ;  know  now  that,he  was  the  man  I  saw  around. 
Within  a  week  from  the  time  of  the  fire  Bishop  ceased  to  be 
superintendent.  The  loss  was  total,  a  few  boards  left  only. 
It  was  burned  about  three  o'clock  in  the  morning. 

Croit-examined,  Began  work  Sunday  morning  three  years 
ago  first  day  of  last  September.  Was  employed  by  the  trus- 
tees of  the  N.  Haven,  Midd.  &  Willimantic  Railroad  Company, 
0.  V.  CoflSn,  and  W.  R.  Galpin.    Don't  know  how  long  I  was 
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in  their  employ,  about  a  year  I  should  think.  I  did  not  know 
for  whom  I  worked  after  that.  I  kept  right  along  and  got  my 
pay.  Don't  know  when  I  commenced  to  work  for  Bishop  and 
Camp ;  worked  for  them  about  two  years.  I  suppose  I  worked 
for  them  up  to  the  time  Mr.  Turner  became  superintendent, 
in  August,  1875.  That  was  the  time  the  present  company 
came  in.  Turner  came  two  or  three  days  before  the  fire  took 
place.  I  recognized  Turner  as  superintendent  when  lie  came 
a  few  days  before  the  fire.  He  was  superintendent  of  the 
Boston  &  New  York  Air  Line  Railroad;  Bishop  while  trustee 
acted  as  superintendent  also. 

John  N.  Camp.  I  procured  a  policy  of  insurance  of  Mr. 
Fowler — ^the  policy  in  question.  The  trustees  were  in  posses- 
sion of  the  road  at  the  time.  Bishop  was  superintendent, 
and  continued  to  be  superintendent  till  Turner  came.  Wliile 
trustees,  Bishop  and  myself  made  pecuniary  advances.  Qmi- 
Hon, — For  what  purpose  did  you  insure  this  depot?  (Tlie 
defendants  object  to  the  question  and  the  testimony  is  admit- 
ted subject  to  the  objection,  the  defendants  excepting.)  An- 
swer,— Partly  because  of  the  advances  wo  wero  making.  We 
did  not  get  the  insurance  till  December,  late  in  the  year  1874. 
Our  advances  were  small  at  first,  but  we  found  the  necessities 
of  the  road  required  larger  advances,  which  we  were  making 
from  time  to  time.  Bishop  and  I  were  not  consulted  in 
advance  and  my  consent  was  not  given  to  the  displacement  of 
Bishop  by  Turner.  I  was  not  asked  about  it  and  Bishop  was 
not  so  far  as  I  know.  I  was  not  in  town  at  the  time  of  the 
fire.  I  was  at  Martha's  Vineyard  on  my  vacation ;  had  been 
gone  but  a  short  time.  I  had  the  management  of  the  finance's 
while  we  ran  the  road  as  trustees,  and  Mr.  Bishop  had  charge 
of  the  running  of  the  road.  On  June  8th,  1875,  the  fii-st 
deposit  was  made  of  money  received  by  me  as  agent  under 
the  state  treasurer.  I  understood  that  the  agent  was  in  pos- 
session by  my  permission. 

Cross-examined.  Can't  tell  how  much  we  had  advanced  at 
the  time  of  taking  out  the  policy,  about  $20,000.  By  agree- 
ment between  Bishop  and  myself  he  was  appointed  superin- 
tendent.   I  had  no  notice  of  his  displacement.    Don't  know 
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whether  I  expected  it  or  not.  Yes,  I  did  expect  it,  because  I 
was  a  large  owner  of  the  first  mortgage,  also  a  director  of  the 
new  company  at  that  time.  The  trustees  are  prosecuting  this 
suit.  I  instructed  Mr.  Baldwin  to  bring  this  suit.  About  a 
month  ago  the  trustees  assigned  their  interest  in  this  insur- 
ance to  the  Air  Line  Company.  When  the  suit  was  com- 
menced the  company  owed  us  a  large  amount,  which  has  been 
paid,  and  we  assigned  this  to  the  company.  I  tried  at  first  to 
get  the  insurance  money  for  ourselves  when  the  suit  was 
brought;  if  I  had  I  should  have  put  it  in  my  pocket.  I  was 
afraid  I  might  not  get  all  my  claims  under  the  decree  paid  by 
the  new  company.  Some  of  the  parties  talked  as  if  they 
might  not  be  paid.  Our  possession  as  trustees  under  the 
convertible  mortgage  ended  I  should  say  in  June,  1875. 
Bishop  was  superintendent  afterwards.  He  kept  on.  After 
we  ceased  to  hold  as  trustees  we  acted  for  Mr.  Raymond, 
state  treasurer.  I  held  on  till  early  in  August,  1875.  I 
think  I  left  Bishop  in  charge  as  superintendent  when  I  left  on 
my  vacation.  I  acted  as  financier  for  the  state  treasurer. 
The  whole  matter  was  tlie  result  of  a  compromise.  At  New 
Haven  we  had  a  consultation;  In  June,  1  think.  By  general 
arrangement  Bishop  and  I  were  to  act  as  agents  of  the  state 
treasurer  in  operating  the  road.  No  papers  passed  between 
us  in  reference  to  our  acting  as  such  agents.  We  kept  run- 
ning the  road  as  wo  had  done.  1  do  not  know  whetlier  we 
acted  as  agents  or  trustees.  I  did  not  know  but  1  should 
take  possession,  for  when  we  gave  up  possession  I  understood 
from  my  counsel  that  we  could  get  possession  again  any  timo 
in  twenty-four  hours.  About  the  first  thing  I  did  as  trustee 
was  to  draw  my  check,  and  the  second  thing  the  same.  Tho 
funds  were  kept  in  my  name  as  agent  wliile.we  acted  for  tho 
state  treasurer.  Before  they  were  kept  in  my  name  as 
trustee.  No  other  change  was  made  when  we  acted  for  him 
— no  change  in  the  general  management,  none  in  tho  books. 
Checks  were  drawn  by  "  J.  N.  Camp,  agent.'*  I  reported  to 
nobody  as  agent.  I  think  I  made  a  report  of  the  earnings  to 
Mr.  Hatch  of  New  York,  as  he  represented  the  first  mortgage 
bond-holders,  and  it  had  been  agreed  that  we  should  report  to 
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him.  Made  monthly  reports  to  him  from  the  time  I  went  in 
till  I  got  through.  I  felt  Ihat  I  was  acting  for  Mr.  Raymond 
as  treasurer  and  myself,  and  supposed  Raymond  was  in  pos- 
session liable  to  be  ousted  any  day.  It  was  a  part  of  the 
arrangement  that  we  were  to  retain  possession  of  the  road, 
that  is,  the  actual  possession.  I  never  received  any  directions 
after  the  decree  in  relation  to  the  management  of  the  road. 
I  ran  the  road  as  agent  till  about  August  1st,  1875.  I  went 
to  Martha's  Vineyard  for  my  vacation  before  the  fire.  Had 
ceased  to  act  as  agent  before  going  there. 

Direct  Eocamination  resumed.  Our  liens  were  not  fully  sat- 
isfied till  about  a  month  ago.  I  made  a  proof  of  loss  soon 
after  my  vacation.  Mailed  it  to  the  company  in  one  of  their 
long  printed  envelopes  which  I  got  from  Fowler.  Afterwards 
they  wrote  him  they  had  not  received  it,  and  I  made  out 
another.  Made  it  September  28th,  1875.  The  second  proof 
was  made  February  26th.  It  was  the  same  as  the  first.  I 
considered  the  new  company  as  in  possession  by  my  license. 
I  had  a  paramount  title. 

Cross-examined.  I  never  have  seen  the  assignment  since 
I  made  it.  It  assigned  all  our  right,  title,  and  interest  in 
this  insurance. 

The  plaintiffs  here  rested  their  case,  and  the  defendants 
introduced  the  following  testimony : — 

William  E.  Raymond.  I  am  treasurer  of  this  state,  and 
was  so  in  the  spring  and  summer  of  1875.  (The  first  mort- 
gage of  the  New  Haven,  Middletown  &  Willimantic  Railroad 
Company  to  the  treasurer  of  the  state  and  his  successors  in 
office  is  put  in  evidence  and  shown  to  the  witness.)  This 
mortgage  was  foreclosed  by  my  request  in  the  spring  of  1875. 
No  one  redeemed  under  the  foreclosure.  I  cannot  tell  when 
I  took  possession  of  the  road.  It  was  in  the  spring  of  1875. 
I  appointed  Messrs.  Camp  and  Bishop  as  my  agents  to  operate 
the  road  while  in  my  possession.  After  the  time  limited  by 
the  decree  of  foreclosure  for  redemption  had  expired  I  made 
a  deed  to  the  Boston  &  New  York  Air  Line  Railroad  Com- 
pany, July  8th,  1875.  I  never  took  any  actual  possession  of 
the  road.    Never  went  upon  the  road  or  looked  at  any  of  its 
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books.  The  arrangement  was  that  I  should  appoint  Messrs. 
Bishop  and  Camp  mj  agents. 

The  defendants  laid  in  the  decree  of  foreclosure  in  favor  of 
Raymond,  as  state  treasurer,  and  trustee  under  the  first  mort- 
gage, against  the  plaintiffs  as  trustees  of  the  convertible 
mortgage  and  all  other  parties  in  interest,  which  was  passed 
in  May,  1875,  and  became  absolute  by  the  failure  of  the 
respondents  to  redeem,  on  the  fourth  Saturday  of  June,  1875 ; 
also  the  deed  of  Raymond  as  treasurer  to  the  Boston  &  New 
York  Air  Line  Railroad  Company,  dated  July  8, 1875 ;  and 
rested  their  defence. 

Certain  provisions  of  the  decree  claimed  by  the  plaintiff  to 
be  important  to  their  case,  are  as  follows: — 

And  whereas,  upon  the  answer  of  John  N.  Camp  and 
George  H.  Bishop,  duly  filed  in  this  cause,  and  a  full  hearing 
of  all  parties  thereon,  it  is  found  by  this  court  that  there  was 
justly  due  to  0.  V.  Coffin  and  W.  R.  Qalpin,  [to  whom  the 
plaintiffs  succeeded  in  their  trust]  for  their  services  from  the 
24th  day  of  April,  1873,  to  the  14th  day  of  February,  1874, 
as  trustees  in  possession  of  said  railroad,  under  the  mortgage 
thereof  to  them,  dated  the  first  day  of  July,  1871,  the  sum  of 
$2,566.66,  and  that  said  Camp  and  Bishop,  on  their  coming 
into  possession  of  said  road,  assumed  the  payment  of  the 
same,  and  that  said  sums  are  justly  due  at  tiie  date  of  this 
decree  unto  the  said  Camp  and  Bishop;  and  tliat  there  is 
also  justly  due  to  said  Camp  and  Bishop,  for  their  services  as 
ti*ustees  in  possession  of  said  railroad,  under  said  mortgage, 
from  the  14th  day  of  February,  1874,  to  the  4th  day  of  June, 
1375,  and  as  superintendents  thereof  during  said  period,  the 
sum  of  $6,645.76;  and  that  there  is  also  due  to  them  for 
advances  made  by  them  while  such  trustees  m  possession,  the 
sum  of  $9,669.55 ;  and  that  said  several  sums  are  equitably 
chargeable  upon  all  and  singular  said  mortgaged  premises 
as  part  and  parcel  of  the  sums  secured  by  a  first  lien,  as 
hereinafter  is  more  particularly  described  and  provided. 
And  whereas  it  is  furtlier  found  by  this  court  that  said 
Coffin  and  Qalpin,  while  trustees  in  possession  of  said  rail- 
road, made  certain  contracts  and  contracted  thereby  certain 
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obligations  for  the  benefit  of  said  railroad,  and  that  said  con- 
tracts and  obligations  were  necessarily  and  properly  assumed 
by  said  Camp  and  Bishop,  as  their  successors  in  said  trust, 
and  now  rest  upon  them;  and  that  said  Camp  and  Bishop, 
while  in  possession  of  said  railroad,  have  themselves  made  a 
certain  contract,  and  contracted  thereby  certain  obligations 
for  the  benefit  of  said  railroad ;  and  that  all  and  singular  said 
contracts  made  by  said  Coffin  and  Galpin,  and  by  said  Camp 
and  Bishop,  were  and  are  necessary  for  the  proper  care,  man- 
agement and  operation  of  said  railroad,  and  are  and  ought 
to  be  an  equitable  charge  upon  said  premises  embraced  by 
and  included  in  the  terms  of  said  first  mortgage,  in  the  man- 
ner and  to  the  extent  hereinafter  specified;  and  that  the  pro- 
priety and  validity  of  said  charge  is  assented  to  by  all  said 
parties  to  this  cause  appearing  in  court.  *  *  ♦  ^^d 
whereas,  it  is  hereby  found  that  there  are  sundry  current 
expenses  and  accounts,  heretofore  incurred  by  said  Camp  and 
Bishop,  while  in  possession  of  said  railroad,  in  the  necessary 
operation  of  the  same,  for  running  expenses,  much  of  which 
is  not  yet  payable,  and  all  of  which  amount  to  the  sum  of 
$4,000  as  nearly  as  the  same  can  now  be  ascertained ;  it  is 
hereby  further  ordered  and  decreed  that  the  payment  of  all 
said  current  bills  and  expenses  shall  be  assumed  and  made 
by  said  petitioner,  to  be  liquidated  out  of  the  next  earnings 
of  said  railroad,  while  in  his  hands ;  and  that  if  he  fail  to 
pay  and  satisfy  any  of  said  accounts,  forming  a  part  of  said 
current  expenses,  estimated  at  said  sum  of  $4,000,  and  to 
save  said  Camp  and  Bishop,  and  their  executors,  adminis- 
trators and  assigns,  forever  harmless  from  the  same,  by 
reason  whereof  they  or  any  of  them  shall  be  compelled  to 
pay  the  same ;  then  that  said  sums  so  by  them  paid,  by  reason 
of  the  default  of  said  petitioner,  shall  be  and  remain,  and 
tlicy  arc  hereby  declared  and  adjudged  to  be,  part  and  parcel 
of  said  first  lien  hereinafter  and  hereby  ascertained  and 
declared  to  attach  to  said  railroad,  railroad  property,  rights 
and  franchise,  prior  and  paramount  to  said  first  mortgage,  in 
favor  of  said  Camp  and  Bishop,  their  executors,  adminis- 
trators, and  assigns,  as  is  next  hereinafter  provided.     And 
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upon  the  several  facts  and  findings  hereinbefore  set  forth, 
and  with  the  assent  of  all  said  parties  to  this  suit  appearing 
in  the  same  and  after  due  notice  to  all  parties  in  interest, 
now  ilierefore,  in  consideration  thereof,  it  is  hereby  further 
ordered,  adjudged  and  decreed  that  the  aforesaid  charges  of 
said  former  and  present  trustees  in  possession,  for  services 
and  advances,  and  said  obligations,  growing  out  of  said  con- 
tracts, ♦  ♦  «  which  now  rest  upon  said  Camp 
and  Bishop,  trustees  as  aforesaid,  and  were  necessarily  assumed 
by  them,  together  with  said  current  labor  and  expense 
account,  estimated  at  $4,000 ;  amounting  in  all  to  the  sum 
of  183,335.41,  ♦  ♦  *  be  and  are,  and  they 
are  hereby  declared  and  adjudged  to  be,  a  first  lien  upon 
said  railroad,  railroad  property  and  franchises,  prior  in  right 
to  the  lien  under  said  first  mortgage,  and  that  the  title 
of  the  said  petitioner,  William  E.  Raymond,  treasurer  of  this 
state,  and  of  his  successors  in  office,  in  said  first  mortgage, 
is  and  shall  forever  remain  subject  to  said  first  lien  on  said 
mortgaged  premises  for  the  said  several  sums  hereinbefore 
particularly  specified;  and  that  no  part  of  the  earnings  of 
said  railroad  shall  be  divided  among  the  holders  of  said  first 
mortgage  bonds,  or  any  parties  representing  or  claiming  under 
them,  until  all  and  singular  said  obligations  constituting  said 
first  lien  are  fully  paid  and  satisfied ;  and  that  said  first  lien 
may  be  enforced  against  all  subsequent  incumbrancers,  includ- 
ing parties  claiming  under  said  first  mortgage,  by  a  bill  of 
foreclosure,  if  deemed  necessary,  by  said  Camp  and  Bishop, 
and  their  representatives,  heirs,  and  assigns^ 

It  was  proved  on  the  trial,  and  not  denied,  that  the  plain- 
tiffs were  in  possession  of  the  depot  insured,  at  the  time 
when  the  policy  was  issued,  through  S.  N.  Bacon,  an  employee 
in  charge  of  the  depot.  It  was  also  proved,  and  not  denied, 
that  the  plaintiffs  were  not  themselves  personally,  or  either  of 
them  personally,  in  the  immediate  possession  of  the  depot  at 
the  time  of  tlie  fire,  or  for  two  or  three  days  preceding  the 
fire,  and  that  no  one  who  was  then  employed  by  them  was  in 
possession.  But  it  was  proved,  and  not  denied,  that  said 
Bacon  had  continued  in  charge  of  the  depot,  in  the  same 


Digitized  by 


Google 


440    HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Bishop  17.  Clay  Insurance  Co. 

manner  as  when  the  policy  was  issued,  down  to  the  time  of 
the  fire,  except  that  for  two  or  three  days  before  the  fire  he 
was  acting  under  the  new  Air  Lino  Company  and  as  their 
employee.  Upon  these  facts  the  defendants  requested  the 
court  to  charge  the  jury  that,  to  make  the  policy  void,  it  was 
only  necessary  that  a  change  should  take  place  before  the  fire 
in  the  possession  of  the  building  insured,  and  that  if  the 
building  at  the  time  of  the  fire  on  August  18th,  1875,  was 
not  in  the  possession  of  the  pUintiffs  as  trustees  of  the  con- 
vertible mortgage,  or  if  any  change  had  taken  place  in  the 
possession  of  the  building  insured  after  the  insurance  was 
effected  and  before  the  fire,  the  plaintiffs  could  not  recover. 
But  the  court  declined  to  give  such  instruction. 

The  jury  having  rendered  a  verdict  for  the  plaintiffs  the 
defendants  moved  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  against  the  evidence  in  the  case,  and  for  error  in  the 
rulings  of  the  court  and  in  the  refusal  to  charge  as  requested 
by  the  defendants. 

The  case  was  argued  at  a  former  term  of  tlie  court,  and 
re-argued  at  the  present  term  by  direction  of  tlie  judges, 

F.  Chamherlin  and  E,  S.  Whiter  in  support  of  the  motion. 

1.  The  verdict  was  manifestly  against  the  evidence,  for 
the  evidence  proved  a  change  of  title.  A  condition  of  the 
policy  provides  that  it  shall  be  void  if  any  change  takes  place 
in  the  title  of  the  property  insured  by  legal  process  or  judicial 
decree,  or  voluntary  transfer  or  conveyance.  The  word 
"  property'*  may  have  different  meanings,  dependent  upon  the 
connection  in  which  it  is  used,  but  in  this  connection,  as  is 
well  settled,  it  is  used  to  designate  "  the  thing  insured,  and 
not  the  interest  of  the  assured  in  that  thing."  May  on  Ins,, 
§  283;  Springfield  Ins.  Co.  v.  Allen,  43  N.  York,  389,  395; 
Savage  v.  Howard  Ins.  Co.,  52  id.,  505,  508;  Monadnock 
JB.  JB.  Co.  V.  Manufacturers^  Ins.  Co.,  113  Mass.,  77.  The 
question  therefore  is,  "Did  any  change  take  place  in  the  title 
of  the  depot  in  any  of  the  modes  named  in  this  condition?" 
The  undisputed  facts  necessarily  bring  us  to  an  affirmative 
reply;  for,  when  this  policy  was  issued,  the  Now  Haven, 
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Middletown  &  Willimantic  Railroad  Co.  held  (subject  to  the 
first  mortgage  to  the  state  treasurer,  and  the  second  to  the 
plaintiffs)  the  title — the  right  of  property  or  ownership— of 
this  depot.  But  before  the  fire,  the  title  to  this  depot  by  suc- 
cessive processes  of  judicial  decree  and  voluntary  conveyance 
had  passed  from  the  railroad  company  and  from  the  plaintiffs 
to  the  state  treasurer,  and  from  the  state  treasurer  to  the 
Boston  &  New  York  Air  Line  Co.,  which,  at  the  time  of  the 
fire,  held  the  title  and  ownership  of  the  depot  insured,  subject 
only  to  the  lien  of  Bishop  and  Camp.  This  condition  of 
insurance  policies  has  been  often  the  subject  of  judicial  inter- 
pretation, and  in  discussing  it  in  Savage  v.  Howard  Ins.  Co,^ 
62  N.  York,  506,  the  Court  of  Appeals  say:  "The  condition 
found  in  these  policies  has  been  held,  whenever  it  has  come 
before  the  courts^  to  prohibit  the  sale  or  transfer  of  the  prop- 
erty, and  a  change  of  title  has  been  held  to  work  a  forfeiture 
of  the  policy."  They  add:  "It  is  by  no  means  a  forfeiture 
or  penalty  or  in  the  nature  of  a  forfeiture.  The  parties  have 
determined  by  their  agreement  the  conditions  of  the  liability 
and  the  extent  of  the  obligations  of  the  insurers,  and  they 
can  only  be  held  liable  in  accordance  with  the  terms  of  the 
agreement  and  within  the  conditions  of  the  obligation.''  And 
on  page  608  of  the  same  case,  the  court  say:  "It  is  suffi- 
cient to  pat  an  end  to  the  policy  that  there  has  been  a 
change  in  the  title,  and  no  one  can  say  that  a  conveyance  of 
the  fee,  and  substituting  the  interest  of  a  mortgagee  in  the 
property  insured,  is  not  a  substantial  change  in  the  title.  But 
the  sale  or  transfer  of  the  property  was  complete  and  absolute, 
and  the  retaining  a  lien  for  the  purchase  money,  either  in  the 
form  of  a  mortgage  or  otherwise,  did  not  change  the  charac- 
ter or  effect  of  the  conveyance."  See  also  Perry  v.  Lorillard 
Fire  Ins.  Co.^  61  N.  York,  214;  Keeney  v.  Home  Ins.  Co,^  3 
Thomp.  &  Cook,  478;  Langdon  v.  Minr^sota  Farmers^  Ins. 
Asso.,  22  Minn.,  198. 

2.  The  verdict  is  also  against  the  evidence  because  the 
evidence  proved  a  change  of  possession.  By  the  same  condi- 
tion of  the  policy  a  change  of  possession  rendered  it  void. 
When  the  policy  was  issued,  as  the  evidence  clearly  shovs, 

Vol.  xlv. — 56 


Digitized  by 


Google 


442    HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Bishop  V.  Clay  Insurance  Co. 

Bishop  and  Camp,  as  "trustees  of  the  convertible  mortgage," 
were  in  possession.  In  June  following  they  were  succeeded 
by  the  state  treasurer,  and  before  the  fire  he  was  succeeded 
by  the  Boston  &  New  York  Air  Line  Co.,  which  was  in  pos- 
^session  when  the  fire  occurred.  The  possession  intended  by 
the  policy  was  the  legal  possession.  If  not,  the  policy  would 
be  avoided  by  every  change  of  tenant.  The  foreclosure  pro- 
ceeding of  the  state  treasurer,  when  completed,  carried  with 
it  a  legal  change  of  possession,  and  the  subsequent  deed  from 
him  to  the  Boston  &  New  York  Air  Line  Co.  also  carried  with 
it  such  legal  change  of  possession.  These  changes  of  posses- 
sion are  clearly  within  the  prohibition,  of  this  condition  of  the 
policy. 

8.  Also  because  the  evidence  proved  a  termination  of  all 
the  interest  of  the  assured.  The  fifth  condition  of  the  policy 
provides  that  the  insurance  shall  terminate  when  the  property 
has  been  sold  or  otherwise  disposed  of,  so  that  all  interest  of 
the  insured  has  ceased.  The  policy  in  suit  insured  "<A^  trus- 
tees of  the  convertible  mortgage  against  loss  or  damage  by  fire, 
on  their  frame  freight  depot  building  occupied  by  them;"  and 
Bishop  and  Camp  are  not  named  individually  in  the  policy. 
The  decree  of  foreclosure  cut  off  and  extinguished  all  title 
and  interest  of  the  trustees  after  the  fourth  Saturday  of  June, 
1875,  and  on  that  day  the  title  of  the  state  treasurer  became 
absolute  and  perfect  against  all  the  world.  By  the  decree  a 
right  of  lien  in  favor  of  "  Bishop  and  Camp "  for  expenses, 
advances,  and  services  while  they  had  been  trustees,  was 
established,  and  it  was  therein  ^^ decreed  that  the  payment" 
of  such  advances,  expenses,  and  services  be  ^^assumed  and 
made  hy  the  petitioner^*  in  said  foreclosure  proceedings,  "to 
be  liquidated  out  of  the  next  earnings  of  said  railroad  while 
in  his  hands,**  The  court  estimate  the  amount  due  Bishop 
and  Camp,  for  advances,  expenses,  and  services  as  trustees 
^'while  in  possession  of  said  railroad,  under  said  mortgage, 
from  the  lith  day  of  February ,  1874,  to  the  ^th  day  of  June^ 
1875,  and  as  superintendents  thereof  during  said  period,**  cer- 
tain sums,  amounting,  including  interest,  to  $83,836.41,  and 
then  ^'declare  and  adjudge  the  same  to  be  a  first  lien"  upon 
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the  property.  Their  lien  is  created  by  this  decree,  and  did 
not  exist  befoi^e ;  it  consisted  of  a  variety  of  items,  of  such 
nature  that  the  trustees  had  an  equitable  claim  upon  the  estate 
for  their  payment  and  reimburaement ;  and  the  court,  in  the 
foreclosure  proceedings,  adjudicated  upon  those  claims,  and 
found  that  they  had  such  equity  as  was  a  proper  basis  for 
decreeing  in  favor  of  Bishop  and  Camp  a  lien  upon  the  estate. 
As  trustees  their  work  is  done  and  their  accounts  settled, 
and  possession  is  to  pass  to  prior  mortgagees.  The  decree 
does  not  authorize  the  trustees  or  Bishop  and  Camp  person- 
ally to  take  possession  of  the  property  and  manage  it  and 
work  (mt  this  lien,  but  the  amount  is  "  to  be  paid  while  it  shall 
be  in  their  possession^  by  the  parties  who,  ly  the  change  of  title, 
are  to  become  the  owners  of  the  estate."  As  to  a  termina- 
tion of  the  interest  of  the  insured,  the  legal  effect  of  the 
decree  is  the  same  as  it  would  be  had  all  the  respondents  vol- 
untarily released  to  the  first  mortgagee  all  their  rights  and 
interest  in  the  road,  and  the  first  mortgagee  had  then  in  some 
proper  legal  way  given  to  Bishop  and  Camp  individually 
security  for  the  amount  of  their  advances. 

4.  The  court  erred  in  admitting,  against  the  defendants' 
objection,  evidence  of  the  agent's  custom,  when  there  was  a 
change  in  the  title  of  property  insured,  to  notify  the  parties 
that  a  transfer  of  the  policy  was  necessary.  Such  evidence 
was  irrelevant  and  inadmissible,  for  custom  cannot  be  given 
in  evidence  to  vary  or  control  an  express  contract.  2  Greenl. 
Ev.,  §  252,  note,  and  cases  there  cited ;  Mutual  Safety  Ins. 
Co.  V.  Hone^  2  Comst.,  241,  244.  In  the  case  of  Burger  v. 
Farmers^  Mutual  Ins.  Co.,  71  Penn.  S.  R.,  422,  where  the 
charter  of  tlie  company  contained  a  clause  similar  to  the  one 
under  consideration,  the  court  held  that  evidence  tending  to 
show  a  custom  on  the  part  of  insurers  to  permit  such  trans- 
fers to  be  made,  was  immaterial.  In  Stehhins  v.  Qlohe  Ins. 
Co.,  2  Hall's  Superior  Ct.  R.,  632,  the  defendants  offered 
evidence  of  a  usage  on  the  part  of  persons  insured,  to  give 
notice  of  any  increase  of  risk,  and  it  was  held  inadmissible 
to  control  the  legal  effect  of  the  policy. 

&    The  court  erred  in  admitting,  against  the  objection  of 
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the  defendants,  evidence  of  the  plaintiffs'  purpose  in  insuring 
the  building.  This  evidence  was  wholly  irrelevant,  for  the 
plaintiffs'  rights  upon  this  contract  of  insurance  were  fixed 
by  the  terms  of  the  policy,  and  could  not  be  varied  by  their 
motive  or  purpose  in  procuring  it. 

6.  The  court  should  have  charged  the  jury,  as  to  the 
effect  of  a  change  of  possession,  substantially  as  claimed  by 
tlie  defendants.  By  the  first  condition  of  (he  policy  any 
change  in  title  or  possession  rendered  it  void.  The  plaintiffs 
claimed  that  there  had  not  been  any  change  of  title  within 
the  meaning  of  this  condition,  because  of  the  lien  fixed  by 
tlie  foreclosure  decree.  The  facts  proved  and  not  denied 
clearly  showed  that  there  had  been  a  change  of  possession. 
And  the  object  of  this  request  was  to  have  the  jury  instructed 
that  the  policy  was  rendered  void,  and  the  plaintiffs'  right  of 
recovery  defeated,  by  a  change  of  possession  only.  In  the 
case  of  Keener/  v.  Same  Ins.  Co.,  3  Thomp.  &  Cook,  478, 
one  partner  brought  an  action  to  dissolve  the  firm,  and  was 
himself  appointed  receiver;  upon  a  loss  occurring  before  a 
sale  was  made,  it  was  held  to  be  such  violation  of  a  condition, 
similar  to  the  one  under  consideration,  as  released  the 
insurers.  That  was  a  mere  change  of  possession  from  a 
partnership  to  one  partner  as  receiver. 

S.  U.  Baldwin^  contra. 

1.  The  plaintiffs  had  a  two-fold  relation  to  the  property : 
firsts  a  mortgage  title,  vested  in  them  on  a  naked  trust  for 
tlie  second  mortgage  bondholders;  and,  tecond^  a  lien  for 
their  own  benefit,  by  virtue  of  services  rendered  and  advances 
made  in  the  administration  of  their  trust.  They /3ould  insure 
themselves  in  either  or  both  of  these  relations.  Carruther% 
V.  Skeddonj  6  Taunt.,  14,  17, 19;  Holhrooh  v.  American  Ins. 
Co.,  1  Curtis  C.  C,  193,  199.  It  was  the  latter  interest 
which  the  insurance  was  designed  to  protect — an  interest 
unimpaired  at  the  time  the  suit  was  brought.  The  defend- 
ants' agent,  in  drawing  up  the  policy,  has  indeed  failed  to 
express  this  object  with  precision.  On  any  theory  of  the 
case,  the  description  of  the  subject  matter  insured  is  obviously 
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inexact.  The  building  was  owned  by  the  railroad  company, 
subject  to  a  first  mortgage  to  the  state  treasurer,  and  a  sec- 
ond mortgage  to  the  plaintiffs,  as  trustees,  and  also  to  their 
own  equitable  lien.  The  mortgagee  has  a  mere  lien  on  the 
mortgaged  property,  and  a  second  mortgagee  a  mere  lien  on 
the  equity  of  redemption  in  the  mortgaged  property.  Colwell 
V.  Warner^  36  Conn.,  234.  In  no  ordinary  sense,  therefore, 
could  the  depot  in  possession  of  Bacon,  mider  the  plaintiffs, 
be  called,  as  it  is  in  the  policy,  "their  frame  freight  depot 
building,  occupied  by  them."  But  what  both  the  plaintiffs 
and  defendants  really  intended  to  insure,  and  to  describe  in 
the  policy,  was  the  lien  of  the  plaintiffs,  acquired  while 
trustees,  and  by  virtue  of  their  acts  as  such,  upon  the  depot 
building,  which  they  claimed  to  be  a  first  lien.  In  this  yiew 
the  depot  might  well  enough  be  termed  "theirs;"  and  so  both 
parties  agreed  to  treat  it  in  the  policy.  Peck  y.  New  London 
Mat.  Ins.  Co,^  22  Conn.,  575,  585;  Clinton  v.  Sope  Ins.  Co.j 
45- N.  York,  454,  461.  The  language  of  the  policy,  which 
follows  this  descriptive  part,  confirms  this  view :  "And  the 
said  company  hereby  agrees  to  make  good  unto  the  said 
insured,  their  exectitors^  administrators  and  assigns,  all  such 
loss  or  damage,  not  exceeding  in  amount  the  sum  insured, 
nor  the  interest  of  the  assured  in  the  property  y  except  as  herein 
provided,  as  shall  happen  by  fire  to  the  property  so  specified." 
It  was  not  an  insurance  for  the  benefit  of  the  trust  estate, 
but  for  the  parties  then  holding  the  trust  estate,  and  to  whom 
the  trust  estate  was  indebted ;  otherwise  the  policy  would  have 
run  to  the  plaintiffs  and  their  successors  in  tlie  trust,  not  to 
the  plaintiffs  and  their  "executors,  administrators  and 
assigns."  The  premium,  even,  does  not  appear  to  have  been 
paid  out  of  the  trust  estate.  If  the  loss  had  been  paid  when 
due,  the  plaintiffs  would  have  appropriated  the  money,  at 
once,  to  re-imburse  themselves.  Our  declaration  sets  up  this 
lien  as  what  we  meant  to  insure.  In  it  we  say  that  they,  "  as 
such  trustees,  had  an  interest  by  virtue  of  said  mortgage,  and 
their  services,  acts  and  claims  as  trustees  under  the  same,  in 
and  to  all  property  covered  by  said  mortgage ;  *  *  and 
the  plaintiffs  say  that  they  applied  to  the  defendants  to  insure 
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said  building,  and  their  interest  therein^  against  fire ;  and  that 
the  defendants  had  full  notice  then  and  there  of  all  the  mat- 
ters aforesaid,  and  agreed  to  give  such  insurance  to  the  plain- 
tiffs as  trustees,  *  *  and  did  insure  the  plaintiffs^  therein 
described^  ^cP  The  verdict  is  right  if  these  allegations  were 
justified.  Indeed,  were  it  necessary,  the  words  "trustees  of 
the  convertible  mortgage,  &c.,"  should  be  held  to  be  a  mere 
descriptio  personce.  This  equitable  lien,  which  both  parties 
understood  the  insurance  was  to  cover,  was  never  alienated  or 
discharged,  until  after  the  loss,  and  after  this  suit  was  begun. 
Like  the  policy,  it  was  in  favor  of  the  plaintiffs,  their  execu- 
tors, administrators  and  assigns,  a  vested  estate,  defeasible 
only  by  full  payment  under  tlie  decree,  and  a  release  deed 
duly  executed. 

2.  But  even  were  it  true  that  the  parties  intended  to 
insure  the  trustees  for  the  sole  and  direct  benefit  of  the  trust 
estate,  and  that  their  interest  or  title,  alluded  to  in  the  policy, 
was  simply  their  necessary  legal  interest  or  title  under  the 
mortgage,  the  evidence  would  still  show  no  such  change  of 
title  as  could  defeat  the  policy.  Such  a  change  must  be  a 
change  in  the  plaintiffs^  title.  If  a  mortgagee  insures  his 
interest,  no  sale  of  the  property  by  the  mortgagor  can  affect 
the  insurance.  But  the  title  of  the  plaintiffs  was  improved, 
rather  tlian  impaired,  by  the  decree  of  foreclosure ;  and  the 
acquisition  of  a  superior  title  is  not  such  a  change  as  the 
condition  in  the  policy  contemplates.  All  parts  of  the  policy 
must  be  construed  together,  and,  thus  taken,  the  fifth  condi- 
tion qualifies  and  explains  the  more  general  language  of  the 
first.  The  letter  of  the  first  condition  would  avoid  a  policy  in 
favor  of  an  owner  of  mortgaged  property,  if  he  were  to  pay 
up  the  mortgage,  and  thus  change  his  title  by  disencumbering 
it ;  but  its  spirit  could  not  be,  as  the  fifth  condition  clearly 
shows,  by  providing  that  the  policy  shall  be  avoided  "when 
the  property  has  been  sold  and  delivered,  or  otherwise  dis- 
posed of,  so  that  all  interest  or  liability  on  the  part  of  the 
assured  herein  named  has  ceased.''  If  the  terms  of  these 
two  conditions  cannot  thus  be  reconciled,  then  tliat  of  the 
fifth,  being  that  least  favorable  to  the  party  which  dictated 
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the  policy,  must  prevail.  And  actually  there  was  no  time 
when  "all  interest  on  the  part  of  the  assured"  ceased.  The 
only  thing  affecting  their  title  was  the  foreclosure.  This  did 
not  take  effect  until  June  26th,  1875,  and  on  June  4th  the 
lien  of  the  plaintiffs  for  their  services,  advances,  &c.,  was 
decreed  to  be  ''  a  first  lien,  prior  in  right  to  the  lien  under 
said  first  mortgage."  From  June  4th  to  June  26th  therefore, 
they  had  two  liens;  but  after  June  26th  they  retained,  under 
any  view  of  the  case,  at  least  one,  and  that  the  first  lien. 
Not  only  was  the  lien,  which  they  had  before  claimed,  now 
allowed  by  a  competent  court  to  be  good  against  all  parties  in 
interest,  but  their  title  was  distinctly  declared  to  be  superior 
to  the  foreclosure  title  of  the  state  treasurer.  The  reason  of 
providing  for  an  avoidance  of  a  policy  if  the  title  is  changed, 
is  because  impairing  one's  title  impairs  his  interest  in  pre- 
serving the  property  from  risk.  But  where  the  title  is 
changed  for  the  better,  neither  the  reason  nor  the  condition 
can  apply.  The  title  of  the  plaintiffs,  at  the  time  of  the  fire, 
was  an  "  absolute  title,"  since  they  could  not  be  deprived  of 
it  without  their  consent,  and  it  rested  on  a  final  judicial 
decree.  Eoit^h  v.  City  Fire  Ins.  Co.y  29  Conn.,  10,  20.  The 
terms  of  the  indorsement  in  large  type,  on  the  back  of  the 
policy,  in  regard  to  the  form  of  assignments  of  the  policy, 
also  go  to  show  that  the  term  "  transfer  of  title"  was  regarded 
as  importing  an  "  actual  sale."  Stetson  v.  Mass.  Mat.  Ins. 
Co. J  4  Mass.,  330;  Strong  v.  Manufacturers*  Ins.  Co. y  10 
Pick.,  40,  44;  Van  Deusen  v.  Charter  Oak  Fire  Ins.  Co.^  1 
Rob.  (N.  Y.,)  55, 64;  Hoffman  v.  Mtna  Ins.  Co.,  32  N.  York, 
405,  415;  Phoenix  Ins.  Co.  v.  Lawrence,  5  Mete.  (Ky.),  9, 
16;  Hartford  Fire  Ins.  Co.  v.  Walsh,  54  HI.,  168;  Power  v. 
Ocean  Ins.  Co.,  19  Ijouis.,  2,  28;  Ayers  v.  Hartford  Fire  Ins. 
Co.,  17  Iowa,  176, 184;  West  Branch  Ins.  Co.  v.  Helfenstein, 
40  Penn.  S.  R.,  289;  BumeU  v.  Fufaula  Home  Ins.  Co.,  46 
Ala.,  11, 14;  Bragg  v.  N.  England  Mut.  Fire  Ins.  Co.,  25  N. 
Hamp.,  289.  If  a  pledge  by  a  married  woman  is  held  not  to 
be  a  "  transfer"  under  our  statute  (Gen.  Stat.,  p.  187,  sec.  4,) 
this  foreclosure  decree  cannot  amount  to  one.  Robertson  v. 
Wilcox^  30  Conn.,  426,  431;  Padbury  v.  Qarlich,  id.,  384. 
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3.  There  was  no  such  change  of  possession  as  can  defeat 
the  policy.  The  building  remained  throughout  in  the  actual 
possession  of  Bacon,  the  local  freight  agent,  and  was  used  in 
the  same  way  from  the  date  of  the  policy  to  the  fire.  The 
object  of  this  condition  in  fire  policies  is  to  prevent  a  change 
of  occupancy  which  increases  the  risk.  This  is  fully 
expressed  in  the  first  part  of  the  first  condition,  which  pro- 
vides for  the  avoidance  of  the  policy  if  the  insured  "  premises 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become 
vacant  or  unoccupied,  and  so  remain  for  more  than  thirty 
days,"  Ac. ;  and  this  language  qualifies  and  limits  the  geueiv 
ality  of  the  subsequent  provisions  as  to  "any  change"  in 
possession.  As  the  actual  possession  of  the  depot  remained 
always  in  the  hands  of  Bacon,  it  was  immaterial  what  repre- 
sentative of  the  owners  of  the  road  had  the  nominal  posses- 
sion of  the  road  as  a  whole,  at  the  time  of  the  fire.  Commonr 
wealth  Ins.  Co.  v.  BergeVy  42  Penn.  S.  R.,  285 ;  Phoenix  Ins. 
Co.  V.  Lawrence^  4  Mete.  (Ky.),  9.  The  plaintiffs  were  recog- 
nized by  the  first  mortgage  trustee  as  in  possession  on  July 
8th,  nearly  two  weeks  after  the  foreclosure.  They  themselves 
regarded  the  control  of  tlie  road  as  in  their  hands  at  tliis 
time,  and"  Raymond  as  nominally  in  possession  by  their 
license.  The  defendants  knew,  when  the  policy  was  issued, 
that  the  parties  claiming  under  the  first  mortgage  had  primd 
fade  an  immediate  right  to  dispossess  the  insured.  Washing- 
ton Ins.  Co.  V.  Eayes,  17  Ohio  S.  R.,  433,  437.  We  submit, 
also,  that  the  change  in  title  or  possession,  meant  by  the 
policy,  is  limited  to  a  change  in  three  ways,  two  involuntary 
and  one  voluntary;  namely,  first,  by  legal  process;  second, 
by  judicial  decree ;  third,  by  a  voluntary  transfer  or  convey- 
ance. The  two  latter  ways  seem  only  appropriate  to  a  change 
of  title;  the  word  "conveyance"  explaining  the  word  "trans- 
fer" as  meaning  a  written  transfer.  Bohertson  v.  Wtlcoxy  36 
Conn.,  429, 431.  If  this  construction  be  correct,  then,  as  Ihc 
decree  of  foreclosure  did  not  provide  for  any  change  of  pos- 
session, and  as  the  plaintiffs  were  not  ejected  by  any  legal 
process,  nor  ever  made  any  voluntary  written  transfer  or 
conveyance,  there  was  no  change  of  possession  within  the 
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tenns  of  the  policy.  Insurance  Co.  t.  SlaughteTj  12  Wall., 
404.  But,  if  we  were  to  assume  that  a  voluntary  transfer  of 
possession,  by  word  or  act,  would  be  enough  to  defeat  the 
policy,  the  jury  were  justified  in  finding  that  there  was  no 
such  transfer  by  the  plaintiffs.  This  they  must  have  found, 
because  they  were  distinctly  charged  that  if  the  plaintiffs 
"voluntarily  went  out  of  possession,  and  consented  to  yield 
np  the  possession  <^  the  depot  to  the  new  company,  then  this 
would  be  a  change  of  possession  which  would  be  sufficient  to 
defeat  their  recovery."  A  verdict  for  the  plaintiffs,  after  this 
charge,  necessarily  imports  a  finding  that  they  did  not  volun- 
tarily transfer  the  possession.  Even  if,  again,  an  involuntary 
change  of  possession,  otherwise  than  by  legal  process,  could 
defeat  the  policy,  such  a  result  could  not  follow  until  the 
plaintiffs  had  had  a  reasonable  time  to  re-possess  themselves. 
And  this  reasonable  time,  the  jury  have  found  that  the  plain- 
tiffs did  not  have.  Hough  v.  City  Fire  Ins.  Co.y  29  Conn.,  10, 
24;  Boynton  v.  Farmer^  Ins.  (7o.,  43  Verm.,  256,  260.  The 
charge  on  the  point  of  possession,  which  tiie  defendants 
requested,  was  plainly  improper,  and  therefore  rightly  refused. 
A  momentary  change  of  possession,  by  which  it  was  lost  one 
day  and  regained  the  next,  would  avoid  a  policy  under  the 
law  as  thus  claimed,  although  tlie  parties  insured  might  have 
used  all  diligence  to  le-instate  themselves  in  possession,  and 
have  been  in  possession  at  and  long  before  tiie  time  of  the 
fire.  Both  these  conditions  as  to  changes  in  the  title  or  pos- 
session are  provisions  for  forfeitures,  and  should  be  construed 
strictly  against  the  framers  of  tlie  policy.  Boon  v.  jEtna 
Jim.  Co.,  40  Conn.,  686;  Brink  v.  Merchants^  ^  Mechanics* 
Ins.  Co.,  49  Verm.,  442. 

4.  The  question  is  not  whether  this  court  might  upon  the 
evidence  have  reached  a  different  conclusion  from  that  of  the 
jury.  The  verdict  cannot  be  set  aside  unless  manifest  injus- 
tice has  been  done,  and  the  wrong  is  so  plain  and  palpable  as 
to  exclude  all  reasonable  doubt  of  its  existence,  and  clearly 
to  denote  that  some  mistake  has  been  made  by  the  jury  in 
the  application  of  legal  principles,  or  to  justify  the  suspicion 
of  corruption,  prejudice,  or  partiality.     Waters  v.  Bristol,  26 

Vol.  xlv.— -57 
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Conn.,  404;  Daley  y.  Norwich  ^  Worcester  B.  R.  Co,j  id., 
591.  The  fact  that  Mr.  Bishop,  who  was  the  superintendent 
of  the  road  when  the  policy  was  issued,  and  in  possession  of 
it  by  appointment  of  himself  and  Mr.  Camp  as  cotrustees, 
continued  in  possession  after  the  foreclosure,  nominally  and 
by  a  species  of  legal  fiction  as  a  co-agent  with  Mr  Camp  of 
the  state  treasurer,  impaired  no  right  of  the  defendants.  The 
risk  was  not  increased,  nor  the  use  changed,  nor  the  posses- 
sion of  the  depot-agent  interfered  witli,  at  any  time  before  the 
fire.  The  title  of  the  plaintiffs,  and  their  right  to  reimburse- 
ment for  those  advances  which  led  them  to-  insure,  were 
strengthened  by  the  foreclosure  decree.  The  new  company 
came  in  two  or  three  days  before  the  fire  indeed,  but  the 
plaintiffs'  lien  and  right  to  regain  their  possession  remained 
in  full  force.  The  defendants  have  met  precisely  the  loss, 
the  risk  of  meeting  which  was  the  consideration  of  the  insur- 
ance premium.  It  would  be  "manifestly  unjust"  if  they 
evaded  paying  for  it.  This  is  peculiarly  a  case  for  applying 
the  rule  that  granting  a  new  trial  is  a  matter  of  discretion, 
and  will  never  be  done  where  the  verdict  is  consistent  with 
the  justice  of  the  case.  Johnson  v.  Blackman,  11  Conn.,  358; 
Stone  V.  StevenSy  12  id.,  226;  Sheldon  v.  Conn.  Mut.  Life  Ins. 
Co.,  25  id.,  207,  223. 

5.  The  evidence  of  the  custom  of  the  defendants  to  notify 
parties  insured,  in  case  of  a  change  of  title,  that  there  must 
be  a  transfer  of  the  policy,  was  not  irrelevant.  If  there  was 
such  a  custom  the  plaintiffs  were  entitled  to  rely  on  it,  pro- 
vided it  was  universal.  The  charge  of  the  court  carefully 
limited  the  effect  of  the  evidence.  Mr.  Fowler  was  the  gen- 
eral agent  of  the  defendants,  and  his  custom  when  acting  in 
their  behalf,  if  of  the  character  thus  required  by  the  charge, 
was  the  defendants'  custom.  Viele  v.  Qermania  Ins.  Co.,  26 
Iowa,  9;  Franklin  v.  Atlantic  Fire  Ins.  Co.,  42  Misso.,  459 
And  such  a  custom,  if  found  by  the  jury  to  have  existed,  of 
itself  justified  the  verdict.  Leslie  v.  Knickerbocker  Life  Ins. 
Co.,  2  Hun,  616. 

6.  It  was  not  irrelevant  to  show  the  purpose  for  which 
the  plaintiffs  insured    the  deoot.    Insurance  by  trustees, 
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factors,  or  other  representatives  of  third  parties,  must  gener- 
ally be  explained  by  similar  testimony,  to  secure  the  full 
benefit  of  the  policy.  Had  the  convertible  mortgage  been 
fully  paid  off  before  the  fire,  or  had  there  been  a  change  of 
trustees  under  the  second  mortgage,  the  plaintiffs  would  still 
have  retained  an  insurable  interest  by  reason  of  their 
advances  and  services.  The  second  mortgage  on  this  road 
was  practically  worthless,  the  property  being  notoriously 
insufficient  to  satisfy  the  first.  The  real  gist  of  the  transac- 
tion was  an  insurance  of  the  plaintiffs'  lien  on  the  depot  for 
their  advances  and  services.  Kinff  v.  State  Fire  Ins.  Co.,  7 
Cush.,  7;  Waters  Y.  Monarch  Ins.  Co.,  34  Eng.  L.  &  Eq., 
116;  De  Forest  y.  Fulton  Fire  Ins.  Co.,  1  Hall,  84;  Lee  v. 
Adsit,  37  N.  York,  89;  Globe  Ins.  Co.  v.  Bot/lcy  21  Ohio  S. 
R.,  128;  Insurance  Co.  v.  Chase,  5  Wall.,  609.  Tliis  was  the- 
ground  of  recovery  which  we  declared  on.  If  the  defendants 
thought  it  variant  from  the  policy,  they  could  have  demurred ; 
but  they  cannot  prevent  us  from  proving  our  allegations  under 
the  general  issue^    Adanis  v.  Way,  32  Conn.,  160. 

Pardee,  J.  This  is  an  actioh  upon  a  policy  of  insurance 
against  loss  by  fire.  The  plaintiffs  had  a  verdict ;  the  defend- 
ants filed  a  motion  for  a  new  trial  for  alleged  errors  on  the 
part  of  the  court  in  the  admission  of  evidence  and  the  refusal 
to  charge  as  requested ;  also  a  motion  for  a  new  trial  for  a 
verdict  against  evidence.  The  plaintiffs  have  filed  a  bill  of 
exceptions  (under  the  statute)  based  upon  the  refusal  of  the 
court  to  charge  the  jury  that  the  decree  of  foreclosure  here- 
inafter mentioned  did  not  work  any  such  change  in  the  title 
of  the  plaintiffs  as  can  impair  their  rights  under  the  contract 

In  1874  the  holders  of  the  convertible  bonds  issued  by  the 
New  Haven,  Middletown  &  Willimantic  Railroad  Company, 
and  secured  by  a  second  mortgage,  were  in  the  possession 
and  use  of  the  real  and  personal  property  of  that  corporation, 
and  were  operating  the  road  through  the  agency  of  George 
H.  Bishop  and  John  N.  Camp,  the  plaintiffs,  who  were  the 
successors  of  the  persons  named  as  trustees  in  the  mortgage 
deed;  and,  in  particular,  were  in  the  possession  and  use  of 
the  freight  depot  in  Middletown. 
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On  December  17th,  1874,  these  trustees  obtained  insurance 
against  loss  by  fire  from  the  defendants ;  liie  contract  contain- 
ing the  following  words:  "do  insure  the  trustees  of  the  con- 
vertible mortgage  of  the  New  Haven,  Middletown  &  Willi- 
mantic  Railroad  Company  against  loss  or  damage  by  fire  to 
the  amount  of  f  2,000,  for  the  period  of  one  year,  on  their 
frame  freight  depot  building  oocupied  by  them  and  situated 
near  the  comer  of  Main  and  Spring  streets  in  the  city  of 
Middletown,  Ct." 

In  May,  1875,  the  holders  of  another  series  of  bonds  issued 
by  the  railroad  company,  and  secured  by  the  first  mortgage 
upon  its  property,  obtained  a  decree  of  foreclosure  upon  a 
petition  in  which  the  corporation,  the  holders  of  the  converti- 
ble bonds,  and  all  other  persons  having  any  interest  in  tlie 
.property,  were  made  respondents.  These  were  to  redeem  on 
or  before  the  fourth  Saturday  of  June,  1875,  or  be  forever 
thereafter  barred  and  foreclosed.  They  did  not  redeem ;  and 
the  treasurer  of  the  state  of  Connecticut,  who  had  been 
named  as  trustee  in  the  mortgage  deed,  in  behalf  of  the 
ceHuia  que  trusty  took  possession  of  said  property,  including 
said  freight  building,  and  for  their  benefit  operated  the  road, 
appointing  the  plaintiffs  as  his  agents  in  executing  his  trust, 
until  July  8th,  1875,  when  he  conveyed  the  property  by  deed 
to  the  Boston  &  New  York  Air  Line  Railroad  Company;  the 
General  Assembly  of  this  state  having  at  its  May  session, 
1875,  incorporated  by  that  name  the  bondfadiders  for  whom 
he  held  the  trust.  Thereupon  the  last  named  corporati<Hi 
went  into  the  possession  and  use  of  said  property,  including 
said  building,  and  for  itself  operated  the  road ;  the  agency  of 
the  plaintiffs  in  respect  to  the  road  ceasing  on  August  1st, 
1875.  This  freight  building  was  destroyed  by  fire  on  the 
14th  day  of  August,  1875,  at  wliich  time  it  was  in  charge  of 
an  agent  appointed  by  the  Boston  ik  New  York  Air  line  Rail- 
road Company. 

The  contract  of  insurance  upon  which  this  suit  is  brought 
provides  in  the  first  section  that  "if  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  title  or  possession, 
whether  by  legal  process  or  judicial  decree  or  Tohintary 
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transfer  or  conveyance,  *  *  this  policy  shall  be  void  ;'* 
and  in  the  fifth,  tiiat  ^^when  property  has  been  sold  and  deliv- 
ered  or  othei*wise  disposed  of,  so  that  all  interest  pr  liability 
on  the  part  of  the  assured  herein  named  has  ceased,  this 
insurance  on  such  property  shall  immediately  terminate." 
When  the  policy  was  executed,  tlie  New  Haven,  Middletown 
&  Willimantic  Railroad  Company  held  the  equity  of  redemp- 
tion subject  to  the  two  mortgages ;  bondholders  secured  by 
the  second  mortgage,  under  an  arrangement  with  those  secured 
by  the  first,  were  in  the  actual  possession  and  use  of  the 
building;  the  contract  was  to  insure  it  as  their  property; 
before  the  loss  occurred  a  judicial  decree  extinguished  the 
title  previously  held  thereto  either  by  the  railroad  company  or 
the  convertible  bondholders;  title,  right  to  possession,  and 
possession,  had  passed  to  the  first  bondholders,  and  from  these 
last  by  voluntary  conveyance  to  a  new  coiporation ;  and  tliis 
without  notice  to  or  consent  of  the  defendants.  Precisely 
that  had  occurred  which  both  parties  had  stipulated  should 
make  void  the  contract  of  insurance.  As  a  general  law  gov- 
erning human  conduct,  owners  of  property  are  presumed  to 
use  some  degree  of  care  in  protecting  it;  the  insurers  made 
this  law  their  ally  by  providing  that  during  the  life  of  the 
policy  the  insured  should  preserve  some  right  in  or  to  the 
property,  and  thus  be  interested  in  guarding  it  from  destruc- 
tion by  fire ;  when  the  judicial  decree  entirely  divorced  iiiem 
from  it,  its  preservation  or  loss  became  alike  immaterial  to 
them.  Thus,  the  vital  condition  of  the  contract  was  broken, 
and  the  court  should  have  instructed  the  jury  that,  the  fore- 
going facts  being  proven,  the  plaintiffs  were  not  entitled  to 
maintain  tlieir  action ;  and  this,  irrespective  of  the  fact  that 
the  insurers  knew  whenliiey  issued  the  policy  that  the  insured 
were  second  mortgagees.  The  willingness  of  the  defendants 
to  insure  the  plaintiffs  in  their  qualified  equitable  interest 
does  not  bind  them  to  stand  as  their  insurers  when  they  havo 
ceased  to  have  any  interest  at  all. 

After  the  holders  of  the  secdnd  mortgage  bonds  had  taken 
possession  of  the  property,  the  plaintiffs,  being  successors  of 
the  trustees  named  in  the  mortgage,  managed  the  road;  while 
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performing  this  service,  they  as  individuals  advanced  money 
and  assumed  obligations  for  its  protection  and  maintenance 
to  the  extent  of  more  than  eighty  thousand  dollars.  In  the 
decree  of  foreclosure  hereinbefore  mentioned  this  indebted- 
ness was  recognized,  and  by  agreement  between  them  and  the 
other  parties  in  interest  payment  thereof  was  secured  by 
making  it  a  lien  upon  the  property  to  take  precedence  of  the 
first  mortgage,  to  be  discharged  from  tlic  first  earnings  of  the 
road.  Accepting  the  claim  of  the  plaintiffs  that  *.heir 
advancements  became  as  matter  of  law  the  first  lien  upon  the 
property  from  the  moment  they  were  made,  such  lien  was  to 
them  in  their  individual  capacity;  their  interest  as  henors 
was  wholly  distinct  in  origin  from  that  of  the  convertible 
bondholders ;  either  one  could  have  been  destroyed  withoot 
affecting  the  other;  and  we  are  unable  to  find  in  the  language 
of  the  contract  insuring  the  title  of  "the  trustees  of  the 
convertible  mortgage  of  tho  Now  Haven,  Middletown  &  Wil- 
limantic  Railroad  Co.,"  inclusion  of  or  protection  for  any 
interest  which  the  plaintiffs  as  individuals  might  have  had  in 
the  building.  Moreover,  they  made  their  advancements  solely 
upon  the  credit  of  the  property  in  their  keeping,  and  not  at 
all  upon  the  personal  credit  of  the  unknown  and  ever  changing 
body  of  holders  of  coupon  bonds  transferable  by  delivery^ 
these  had  assumed  no  personal  obligation  to  them^  and 
when  these  were  foreclosed  and  barred  from  all  ownership  the 
plaintiffs  followed  the  property,  and  obtaining  from  the  court 
a  first  mortgage  of  record  thereon,  accepted  that  as  the 
security  for  their  loan ;  from  that  time  onward  these  foreclosed 
bondholders  not  only  liad  no  right,  title  or  interest  in  or  to 
the  property,  but  no  responsibility  for  the  plaintiffs*  personal 
advances;  it  was  quite  immaterial  to  them  when  or  how  these 
were  repaid ;  for  being  repaid  the  first  mortgagees  had  tlie 
property;  and  not  being  paid  the  plaintiffs  as  individuals  took 
it.  The  second  bondholders  had  no  insurable  interest 
remaining  in  them. 

Again,  the  plaintiffs  argue  that  parol  evidence  is  admissible 
for  tho  purpose  of  showing  that  they  insured  tlieir  individual, 
personal  interest  in  the  building,  upon  the  principle  that 
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truBte''B,  factors,  and  other  representatives  of  third  parties, 
must  thus  explain,  in  order  to  secure  the  benefit  of  their 
policies. 

Whenever  insurers  take  risks  upon  property  in  the  keeping 
of  a  factor  without  requiring  the  name  of  the  owner,  or  in 
the  possession  of  a  trustee  without  requiring  the  narae  of  the 
cestui  que  trustj  or  an  interest  in  a  representative  name  witli- 
out  a  specific  description  as  to  the  ownership,  they  contract  to 
subject  themselves  to  the  admission  of  parol  evidence  for  the 
purpose  of  determining  the  person  to  receive  indemnity  if 
loss  occurs.  But,  in  the  case  before  us  the  defendants  did 
not  insure  the  plaintiffs  as  trustees  in  general  terms  and  leave 
to  parol  evidence  to  point  out  the  cestui  que  trust;  they 
required  and  received  an  explicit  declaration  from  the  plain- 
tiffs that  they  desired  the  insurance  in  their  capacity  as 
trustees  for  the  convertible  bondholders,  and  that  it  was  the 
interest  of  these  last  in  the  property  which  they  sought  to 
protect;  and  the  plaintiffs  accepted  the  contract  wherein  it 
was  tlius  written,  written  with  such  particularity  and  distinct- 
ness as  to  give  no  place  for  doubt.  The  parol  evidence  offered 
for  the  purpose  of  eliminating  from  the  contract  the  name  of 
the  party  for  whose  benefit  it  was  expressly  made  and  substi- 
tuting another,  should  have  been  rejected. 

Upon  the  trial  the  plaintiffs  offered  evidence  for  the  pur- 
pose of  showing  that  it  had  been  the  custom  of  the  agent 
who  issued  the  policy  to  notify,  in  behalf  of  the  defendants, 
persons  insured  that  a  change  of  title  would  necessitate  a 
transfer  of  the  policy,  and  that  thirf  had  been  inadvertently 
overlooked  in  the  present  case.  The  defendants  objected,  but 
the  court  admitted  it.  ^  The  agent  testified  that  he  had  acted 
for  the  defendants  from  the  summer  of  1874  to  the  close  of 
1875,  but  could  not  mention  an  instance  of  such  notice. 
This  evidence  falls  short  of  establishing  the  existence  of  a 
custom  having  the  qualities  of  uniformity  and  universality  in 
the  degree  necessary  to  enable  it  to  support  the  presumption 
that  this  contract  was  made  in  subservience  to  it,  and  to  over- 
ride precise  written  stipulations.  The  verdict  based  upon  it 
must  be  set  aside. 

A  new  trial  is  granted. 
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III  this  opinion  Park,  C.  J.,  and  Lookis,  J.,  concuirecL 
Cabpenteb  and  Gbangeb*  Js.,  dissented. 


CARPENTEBy  J.  I  am  not  able  to  concur  in  the  conclusion 
to  which  a  majority  of  the  court  have  come  in  this  case. 

The  property  insured  by  the  policy  upon  which  this  suit  is 
brought  formerly  belonged  to  the  New  Haven,  Middletown  k 
Willimantic  Railroad  Company.  All  the  property  of  the 
company  was  subject  to  two  mortgages,  the  first  to  the  state 
treasurer  to  secure  certain  bondholders,  and  the  second  to 
trustees  to  secure  other  bonds  called  convertible  or  second 
mortgage  bonds.  The  trustees  took  possession  of  the  road 
and  all  its  property  under  the  second  mortgage.  The  policy 
in  suit  was  Issued  to  the  trustees  in  December,  1874,  by  wlndi 
the  freight  depot  in  Middletown  was  insured.  At  that  time 
the  trustees  were  operating  the  road  nominally  for  the  benefit 
of  the  second  mortgage  bondholders.  In  June,  1875,  the 
first  mortgage  was  foreclosed.  That  decree  extinguished  th^ 
right  of  the  bondholders  under  the  second  mortgage,  but  the 
claim  of  the  trustees  for  expenses  incurred  in  operating  the 
road,  making  repairs,  <&c.,  was  not  foreclosed*  It  was  agreed 
by  all  parties  interested  that  such  expenses,  amounting  to  over 
$83,000,  should  be  regarded  as  a  lien  upon  all  tlie  property  of 
the  company,  and  should  take  precedence  of  the  first  mort- 
gage, and  it  was  so  provided  in  the  decree.  After  the  decree 
became  absolute  the  state  treasurer  took  possession  of  the 
road  in  the  interest  of*  the  holders  of  the  first  mortgage 
bonds,  and  appointed  the  plaintiffs  to  superintend  and  manage 
its  affairs.  On  the  8th  of  July,  1875,  the  road  and  all  it? 
appurtenances  were  sold  to  the  Boston  &  New  York  Air  Line 
Railroad  Company.  The  plaintiffs  continued  to  manage  the 
road  until  August,  when,  without  their  consent,  and  without 
their  previous  knowledge,  they  were  disjdaced  and  one  Turner 
was  appointed  superintendent.  A  few  days  later,  August 
14th,  1875,  the  building  insured  was  totally  destroyed  by  fire. 
Upon  these  facts  tiie  jury  returned  a  verdict  for  the  plaintiffs. 
The  defendants  insist  that  the  verdict  should  be  set  aside,  as 
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being  against  the  evidence  in  the  cause,  for  two  reasons,  first, 
that  the  evidence  shows  that  there  had  been  a  change  of  title 
to  the  property,  and  second,  a  change  of  possession ;  either  of 
which  it  is  claimed  rendered  the  policy  void. 

Let  us  examine  those  reasons. 

1.  Title.  It  is  not  denied  that  the  plaintiffs  at  the  time 
the  policy  issued  had  an  insurable  interest  in  the  property 
insured.  We  will  notice  particularly  what  that  interest  was, 
and  that  will  assist  us  in  determining  whether  there  has  been 
any  change.  They  did  not  insure  as  individuals,  but  as 
trustees.  As  such  they  had  tlie  possession  and  use  of  the 
road  and  all  its  property,  including  the  depot  building, 
insured.  All  the  receipts  and  income  from  the  property  con- 
stituted a  fund  in  their  hands,  which  they  held  in  trust,  not 
merely  for  the  holders  of  the  convertible  bonds,  but  for  other 
purposes.  Tliere  are  tliree  classes  of  creditors  who  have  a 
possible  interest  in  this  fund: — 1st.  Those  having  claims  for 
expenses  and  repairs.  2d.  The  holders  of  the  first  moi-tgage 
bonds ;  and  8d.  The  holders  of  the  convertible  bonds.  These 
do  not  stand  upon  an  equal  footing.  The  first  must  be  paid 
in  full  before  anything  can  be  paid  to  the  second  or  third ; 
and  the  interest  on  the  first  mortgage  bonds  must  be  paid  in 
full  before  anything  can  be  paid  on  the  second  mortgage 
bonds.  Inasmuch  as,  during  the  lifetime  of  this  policy,  the 
expense  account  exceeded  the  entire  income  by  more  than 
$83,000,  it  is  obvious  that  neither  class  of  bondholders  had 
any  real  interest  in  this  fund,  for  the  reason  that  it  was  not 
sufficient  to  reach  either  class.  The  plaintiiffs,  therefore,  in 
reality,  were  trustees  for  the  first  class  alone;  and  the  insur- 
ance in  the  interest  of  this  fund  is  really  in  tlie  interest  of 
these  creditors.  Thus  it  will  be  seen  that  these  plaintiffs 
represent  parties  entirely  distinct  from  either  class  of  bond- 
holders, and  are  not  in  reality  trustees  for  the  bondholders 
at  all  so  far  as  this  fund  is  concerned  or  this  insurance.  The 
parties  represented  by  the  plaintiffs  are  entitled  to  a  priority 
in  point  of  right,  not  only  in  the  income  of  the  trust  property, 
but  also,  in  equity,  in  the  trust  property  itself.  This  right 
was  distinctly  recognized  by  the  first  mortgagees,  and  it  was 

YoL.  XLV. — 58 


Digitized  by 


Google 


458     HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Bishop  V,  Claj  Insarance  Co. 

provided  in  their  decree  of  foreclosure  that  these  claims 
should  be  a  first  lien  upon  the  entire  property. 

The  plaintiffs  therefore,  ad  trustees  in  a  limited  or  qualified 
sense,  as  above  explained,  might  with  propriety  insure  this 
building  for  the  benefit  of  those  claims ;  but  if  otherwise,  and. 
they  are  to  be  regarded  as  trustees  in  a  broader  sense — repre- 
senting the  bonds  as  well  as  these  claims — still  the  result 
would  be  the  same.  The  extinction  of  the  claims  of  the 
mortgagees  will  not  vitiate  the  insurance  so  long  as  the  claims 
of  other  parties  remain  good.  Whether  the  insurance  money 
when  collected  is  payable  to  one  person  or  another  is  a  matter 
of  no  concern  to  these  defendants. 

My  conclusion  therefore  is  that  the  interest  or  title  of  the 
plaintiffs  remained  at  the  time  of  the  fire  substantially  as  it 
was  at  the  time  the  policy  issued. 

Another  inquiry  in  this  part  of  the  case  is,  whether  any 
change  of  title  in  other  parties  concerned  will  vitiate  the 
policy. 

There  are  two  clauses  in  the  policy  which  should  be  consid- 
ered in  this  connection.  The  first  is  found  in  the  first  condi- 
tion, and  reads  as  follows: — "Or  if  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  title  or  possession, 
whether  by  legal  process,  or  judicial  decree,  or  voluntary 
transfer  or  conveyance,  this  policy  shall  be  void.''  I  think 
this  clause  has  reference  to  the  tiling  insured ;  wliethcr  it  is 
the  property  itself,  as  where  the  insured  has  the  absolute 
title,  or  an  interest  in  the  property  less  than  a  complete  title. 
In  either  case  the  insurance,  if  the  property  insured,  whatever 
it  is,  is  sold,  or  if  in  any  other  manner  the  insured  is  divested 
of  his  title,  becomes  void.  In  the  present  case  no  such 
change  has  taken  place. 

I  think  this  clause  has  no  reference  to  any  title  or  interest 
which  other  parties  may  have  in  the  property.  If  so  no 
change  in  such  title  or  interest  will  operate  under  this  clause 
to  defeat  the  policy.  In  respect  to  possession  it  may  be  dif- 
ferent, especially  if  the  change  of  possession  materially 
affects  the  risk. 

The  second  clause  is  in  the  fifth  condition,  and  is  as  fol- 
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lows: — ^*'If  the  interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional  and  sole  ownership  of 
the  property,  for  the  sole  use  and  benefit  of  tlie  assured,  or  if 
the  building  insured  stands  on  leased  ground,  it  must  be  so 
represented  to  the  company,  and  so  expressed  in  the  written 
part  of  this  policy,  otherwise  the  policy  sliall  be  void.  When 
property  has  been  sold  and  delivered,  or  otherwise  disposed 
of,  so  that  all  interest  or  liability  on  the  part  of  the  assured 
herein  named  has  ceased,  this  insurance  on  such  property 
shall  immediately  terminate."  This  whole  section  taken 
together  seems  to  have  a  direct  application  to  the  present  case. 
The  interest  of  the  assured  in  the  property  is  less  than  the 
"entire,  unconditional  and  sole  ownership;"  and  by  clear 
implication  any  conveyance  or  disposition  of  the  property, 
which  does  not  terminate  the  interest  of  the  assured,  does 
not  affect  the  policy.  Tliere  has  been  no  conveyance  or  dis- 
position of  this  property  which  impairs  the  interest  of  the 
plaintiffs.  There  is  nothing  therefore  in  this  provision  of  the 
policy  which  makes  it  void. 

2.  Was  there  a  change  of  possession?  Tlie  plaintiffs 
remained  in  possession  as  trustees  until  June,  when  the  state 
treasurer  took  possession  under  the  first  mortgage.  He 
appointed  the  plaintiffs  his  agents  to  operate  the  road,  and  as 
such  they  were  in  possession  until  July  8tli,  when  'the  road 
was  sold  to  the  Boston  &  New  York  Air  Line  Railroad  Com- 
pany. After  the  sale  they  continued  operating  the  road  as 
before  until  August.  Early  in  August  they  were  displaced 
and  one  Turner  was  appointed  superintendent  in  tlieir  stead, 
but  without  the  knowledge  or  consent  of  the  plaintiffs.  In  a 
few  days  after  this  change  was  made  the  fire  occurred. 

The  instruction  to  the  jury  was  of  such  a  character  that 
tliey  found,  and  I  think,  upon  the  evidence,  properly  found, 
that  the  possession  of  the  plaintiffs  under  the  state  treasurer 
and  under  the  new  corporation,  was  a  continuance  of  their 
possession,  or  at  least  that  it  was  not  such  a  change  of  pos- 
session as  affected  the  policy.  Mr.  Camp,  one  of  the  plain- 
tiffs, testified  as  follows  on  this  point: — ^''Our  possession  as 
trustees  under  the  convertible  mortgage  ended,  I  should  say, 


Digitized  by 


Google 


T 


460    HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Bishop  9.  Claj  Intaranoe  Co. 

in  June,  1875.  Bishop  was  superintendent  after wai*ds.  He 
kept  on.  After  we  ceased  to  hold  as  trustees  we  acted  for 
Mr.  Raymond,  state  treasurer.  I  held  on  till  early  in  August, 
1875.  I  think  I  left  Bishop  in  charge  as  superintendent  when 
I  left  on  my  vacation.  *  *  By  general  arrangement 
Bishop  and  I  were  to  act  as  agents  of  the  state  treasurer  in 
operating  tlie  road.  *  *  We  kept  running  the  road 
as  we  had  done.  I  don't  know  whether  we  acted  as  agents  or 
trustees.  *  *  Tlie  funds  were  kept  in  my  name  as 
agent  while  we  acted  for  tlie  state  treasurer.  Before  they 
were  kept  in  my  name  as  trustee.  There  was  no  other  change 
when  we  acted  for  him,  no  change  in  the  general  management, 
none  in  the  books." 

Taking  all  this  evidence  together  I  think  he  meant  that 
their  trusteesliip  for  the  holders  of  the  second  mortgage  bonds 
ended  in  June.  Tlieir  interest  as  trustees  in  respect  to  tiie 
expense  accomit  manifestly  continued.  I  think  it  is  equally 
clear  that  they  did  not  intend  to  relinquish  any  security  they 
held  for  the  payment  of  those  claims.  The  jury  therefore 
might  fairly  presume  that  they  intended  to  retain  possession 
to  protect  their  interests  in  that  behalf.  There  was  no  o(m* 
flicting  evidence  and  I  tliink  the  action  of  the  jury  cannot  be 
complained  of. 

*In  respect  to  the  appointment  of  Turner  as  superintendent, 
the  jury  wore  told  "that  if  they  found  that  the  plaintiffs 
were  unlawfully  and  forcibly  displaced  by  the  Boston  &  New 
York  Air  Line  Railroad  Company,  and  were  thus  temporarily 
put  out  and  kept  out  of  possession  of  the  depot  by  force  and 
against  their  mind  and  will,  their  remaining  out  of  posaessioa 
for  a  short  time  would  not  necessarily  make  them  out  of  pos- 
session within  the  meaning  of  the  policy;  but  that  if  they 
voluntarily  went  out  of  possession,  and  oonsented  to  yield  up 
the  possession  of  the  depot  to  the  new  Air  Line  Company, 
then  this  would  be  a  change  of  possession  which  would  be 
suflScient  to  defeat  their  recovery." 

Under  this  charge  the  jury  must  have  found  tliat  the  plain- 
tiffs were  "  temporarily  put  out  and  kept  out  of  possession 
of  tlie  depot,  by  force  and  against  their  mind  and  wilL'' 
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There  was  some  evidence  at  least  to  support  this  finding,  and 
there  was  little  or  none  to  show  that  they  "voluntarily  went 
out  of  possession,  and  consented  to  yield  up  the  possession, 
Ac."  Mr.  Gamp  testified  thus: — ^'^  Bishop  and  I  were  not 
consulted  in  advance  and  my  consent  not  given  to  the  dis- 
placement of  Bishop  by  Turner.  I  was  not  asked  about  it 
and  Bishop  was  not  so  far  as  I  know."  Again,  on  the  cross- 
examination  he  says: — ^'^I  did  not  know  but  I  should  take 
possession,  for  when  we  gave  up  possesion  I  understood  from 
my  counsel  that  we  could  get  possession  again  any  time  in 
twenty-four  hours."  This  clearly  indicates  not  a  voluntary 
but  involuntary  giving  up  of  possession.  The  fact  that  they 
thus  consulted  counsel  in  respect  to  their  rights  is  significant. 
On  the  whole  I  am  inclined  to  think  that  the  jury  under  this 
instruction  came  to  a  correct  result. 

I  am  also  inclined  to  the  opinion  that  the  court  below  cor- 
rectly charged  that  an  unlawful  and  forcible  displacement  of 
the  plaintiffs,  under  the  circumstances,  did  not  terminate  the 
policy.  They  were  certainly  entitled  to  a  reasonable  time  in 
which  to  reinstate  themselves,  and  I  tliink  we  cannot  say  that 
there  had  been  any  unreasonable  delay. 

Moreover,  Mr.  Bacon,  the  man  who  was  in  the  actual  charge 
of  the  depot,  had  the  charge  and  control  of  it  from  the  time 
ihe  policy  issued  until  the  building  was  destroyed.  It  is 
apparent  therefore  that  the  nominal  change  of  possession  did 
not  increase  the  risk,  and  that  the  objection  to  a  recovery 
now  urged  is  purely  technical. 

It  is  further  objected  that  the  plaintiffs  cannot  recover 
because  of  their  personal  claims;  and  it  is  suggested  that 
their  interest  as  trustees  has  been  converted  into  a  personal 
interest.  That  is  not,  as  I  regard  it,  a  correct  view  of  the 
case.  The  facts  show  that  a  small  part  of  tlie  expenses  of 
the  trustees  was  for  personal  services  and  advancements.  A 
large  portion  of  it,  exceeding  one-half,  was  for  liabilities 
incurred  and  assumed,  and  not  paid  when  the  decree  was 
assed,  in  June,  1875 ;  and  there  is  no  evidence  that  they 
lad  been  paid  at  the  time  of  the  fire*  Now  if  it  be  assumed 
that  the  plaintiffs  cannot  hold  this  policy  as  seouiity  for  their 
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personal  claims,  still  their  liability  to  other  parties  continues, 
and  that  keeps  alive  their  trusteeship,  and  their  official 
interest  in  the  policy. 

But  aside  from  that  I  think  there  is  no  force  in  this  objec- 
tion. When  the  fire  occurred  the  plaintiffs,  as  trustees,  were 
OTv^ing  183,000.  This  policy  then  became  a  claim,  and  was  a 
part  of  the  assets  in  their  hands  to  be  applied  in  payment  of 
that  indebtedness.  A  part  of  that  indebtedness  was  due  to 
themselves  personally  and  a  part  to  other  parties.  I  think 
they  are  entitled  to  collect  tliis  policy ;  and  when  collected, 
whether  paid  to  one  creditor  or  to  another,  to  themselves  per- 
sonally or  to  others,  can  make  no  possible  difference. 

In  this  opinion  Grangeb,  J.,  concurred. 


City  op  Hartpobd  vs.  West  Middle  Distbict. 

Under  the  charter  of  the  city  of  Hartford  all  land  speciaUj  benefited  bj  a  city 
improvement  is  liable  to  be  assessed  for  the  expense  of  such  improvement. 
Held  that  a  piece  of  land  owned  by  a  school  district,  upon  which  its  school- 
house  stood,  and  which  was  used  solely  for  school  purposes,  and  of  which  no 
other  use  was  contemplated  in  the  future,  was  not  so  benefited  that  it  could  be 
assessed  for  the  expense  of  a  street  laid  out  by  the  city  near  it. 

To  render  an  assessment  of  benefits  legal,  it  must  appear  that  the  benefit  ifl 
direct  and  immediate,  not  contingent  and  remote. 

Debt,  to  recover  the  amount  of  an  assessment  for  the 
expense  of  the  laying  out  of  a  city  street,  near  to  a  school- 
house  of  the  defendants,  an  incorporated  school  district  of 
tlie  town  of  Hartford.  Tlie  action  was  brought  to  the  Supe- 
rior Court  in  the  county  of  -Hartford,  and  tried  to  the  court 
before  Sovey^  J".,  who  made  a  finding  of  the  facts  and  ren- 
dered judgment  for  the  plaintiffs.  The  defendants  brought 
the  record  before  this  court  by  a  motion  in  error.  The  case 
is  sufficiently  stated  in  the  opinion. 

0-.  0-.  SUl^  with  whom  was  U.  Johnsatiy  for  the  plaintiffs 
in  error. 
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C7.  M.  Chapman,  for  the  defendants  in  error. 

Granger,  J.  The  principal  question  presented  by  this 
record  is,  whether  a  school  district  is  liable  to  assessment  for 
benefits  to  its  property  by  tlie  laying  out  of  a  street  or  high- 
way. If  tliis  question  is  determined,  as  we  think  it  must  be, 
in  favor  of  the  defendants  in  tliis  case,  a  consideration  of  the 
otlier  questions  made  becomes  unnecessary. 

Tlie  Superior  Court  finds  that  the  "  assessment  was  made 
upon  the  defendants,  because  they  were  the  owners  of  prop- 
erty in  said  city,  which  in  the  opinion  of  the  board  of  street 
commissioners  was  specially  benefited  by  the  laying  out  of 
said  new  highway  or  street.  Said  property  consisted  of  a  lot 
of  land,  with  a  school-house  thereon,  which  land  the  defend- 
ants purchased  in  1872,  as  a  site  for  said  school-house,  at  a 
cost  of  $35,000,  and  took  a  deed  thereof  in  their  corporate 
name,  and  in  1873  erected  said  school-house,  at  an  expense  of 
$118,8-14.  The  defendants  used  the  whole  of  said  land  for 
school  district  purposes,  and  cannot  maintain  the  public 
schools,  which  they  are  required  by  law  to  maintain,  and 
provide  them  with  sufficient  and  convenient  accommodations 
without  it.  Tlie  said  school-house  was  designed,  built  and 
fitted  up  for  school  purposes  only.  For  those  purposes 
exclusively  it  has  been  used  ever  since  it  was  completed,  and 
it  is  adapted  to  no  other  purpose  or  use.  Moreover  it  is  cen- 
trally located  and  accommodates  all  the  inhabitants  of  the 
district." 

This  was  the  condition  and  character  of  the  property  at  the 
time  the  assessment  was  made,  and  at  the  time  the  street  was 
laid  out.  now  could  the  defendants,  as  a  school  district,  be 
benefited  by  the  lajring  out  of  the  street?  The  assessment 
was  undoubtedly  made  upon  the  idea  that  the  intrinsic  value 
of  the  property  was  increased,  but,  if  that  were  so  as  a  matter 
of  fact,  does  it  follow  that  it  was  increased  in  value  as  school 
district  property,  bought  and  used  solely  for  school  purposes, 
and  did  the  district,  or  could  it  from  the  nature  of  things, 
derive  any  immediate,  direct  or  special  benefit  from  the  laying 
out  of  the  street?    We  are  unable  to  see  how  the  district  as 
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a  corporation  could  be  so  benefited,  or  that  their  property  xra8 
rendered  any  more  valuable  for  the  purpose  for  which  they 
use  it,  and  for  which  they  must  continue  to  use  it,  if  not  for 
all  time,  at  least  for  a  very  long  period. 

To  render  the  assessment  of  benefits  legal  and  valid,  it 
must  appear  that  the  benefit  is  direct  and  immediate,  and  not 
contingent  and  remote.  OUy  of  Bridgeport  v.  New  York  ^ 
New  Haven  JRaUroad  Co.y  86  Conn.,  265;  New  York  ^  New 
Haven  Railroad  Co.  v.  City  of  New  Haven^  42  Conn.,  279, 

We  think  there  is  manifest  error  in  the  judgment  of  the 
Superior  Court,  and  it  must  be  reversed. 

In  this  opinion  the  other  judges  concurred;  except  Cab- 
PENTEB,  J.,  who  did  not  ait. 


The  Stanley  Rule  &  Litvel  Company  vb.  Leonabd  Bailey. 

The  pUuntilfs  entered  into  a  contract  with  the  defendant,  under  which  thej  were 
to  have  the  exclnsiye  right  to  mannfacture  and  sell  varions  articles  nnder 
nnmerons  patents  owned  hj  him,  the  right  to  continue  during  the  life  of  the 
patents  and  any  extension  of  them,  and  they  to  pay  him  a  royalty  on  all  the 
articles  sold,  the  defendant  agreeing  to  defend  th^m  against  all  parties  claiming 
a  right  to  use  the  patents.  Certain  of  the  patents  expired  and  were  not 
renewed  by  the  defendant,  but  the  plaintiffs  not  being  aware  of  the  UusA,  bat 
believing  them  in  force,  went  on  paying  the  royalty  upon  articles  made  under 
them,  the  defendant  receiyiag  the  money  in  the  belief  that  he  was  entitled  to 
it  under  the  contract  In  a  suit  to  recover  back  the  money  so  paid,  it  was 
held— 

1.  That  nnder  the  contract  the  defendant  was  not  entitled  to  a  continuance  of 
the  rojralty  until  aU  the  patents  had  expired,  but  only  to  receive  it  on  tha 
articles  manufactured  imder  the  patents  that  had  not  expired. 

S.  That  if  the  money  was  paid  in  ignorance  of  the  fact  that  the  patents  had 
expired,  the  plaintiffs  were  entitled  to  a  repayment  of  it. 

3.  That  the  fact  that  the  plaintiffs  had  the  means  of  infomnng  themsdres  by 
enquiry  of  the  defendant,  was  not  sufl9cient  to  charge  them  with  knowledge ; 
it  being  a  case  where  they  might  reasonably  expect  the  defendant  to  inform 
them. 

4.  That  the  payment  after  they  had  knowledge,  of  the  rayal^  on  artidsi 
manufactured  under  tfhe  unexpired  patents,  did  not  constitute  a  wairer  of  tbeic 
right  to  demand  back  the  money  paid  as  royalty  on  artides  mannfactuzed 
under  the  patents  that  had  expired. 
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AssxTMPSiT,  to  recover  back  money  claimed  to  have  been 
paid  under  a  mistake  of  facts;  brought  to  the  Court  of  Com- 
mon Pleas  of  Hartford  County.  The  facts  were  found  by  a 
conmiittee,  and  on  the  facts  the  court  (JHeManiM^  Jl,)  ren- 
dered judgment  for  the  plaintiffs.  The  defendant  brought 
the  record  before  this  court  by  a  motion  in  error.  The  case 
is  sufficiently  stated  in  the  opinion. 

Q-.  Q-.  SiUj  for  the  plaintiff  in  error. 

O.  H.  MitcheUy  for  the  defendants  in  error. 

Park,  C.  J.  We  think  the  finding  of  tiie  court  below,  that 
the  money  sought  to  be  recovered  in  this  suit  was  paid  by  the 
plaintiffs  to  the  defendant  through  misapprehension  of  the 
facts  with  regard  to  their  obligation  to  pay  it,  is  decisive  of 
the  case.  It  is  conceded  that  the  plaintiffs  are  entitled  to 
recover  a  part  of  the  amount,  and  we  think  it  is  equally  clear 
they  ought  to  recover  the  whole.  That  part  of  it  whidi  is  in 
dispute  was  paid  to  the  defendant  as  a  royalty  for  the  privilege 
of  manufacturing  and  selling  certain  articles,  under  certain 
patents,  of  which  tlie  defendant  previous  to  this  time  was  the 
owner.  The  money  was  paid  according  to  the  terms  of  a 
certain  contract  between  the  parties,  wherein  the  defendant, 
for  the  consideration  of  a  certain  royalty  to  be  paid  on  all  the 
articles,  covered  by  the  patents,  which  should  be  manufactured 
and  sold  by  the  plaintiffs,  granted  them  the  privilege  of  man- 
ufacturing and  selling  them  during  the  continuance  of  the 
patents  and  any  extension  of  them.  The  plaintiffs  manufac- 
tured and  spld  the  articles,  and  paid  the  royalty  according  to 
the  terms  of  the  contract.  In  the  meantime  some  of  the 
defendant's  patents  expired  and^^ere  not  extended,  but  the 
plaintiffs  being  ignorant  of  the  fact  continued  to  pay  the 
royalty  as  they  had  done  before,  and  paid  the  sum  which  they 
now  seek'  to  recover  on  patents  which  had  thus  expired.  The 
defendant  knew  that  the  patents  had  expired  and  had  not 
been  renewed  at  the  time  he  received  the  money;  but  believ- 
ing that  he  had  the  right  to  receive  it  under  the  contract,  did 
not  state  the  fact  to  the  plaintiffs. 

Vol.  xlv.— 69 
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It  further  appears  that  the  plaintiffs  paid  the  money  believ- 
ing that  the  patents  were  in  force,  and  that  they  would  not 
have  paid  it  had  they  known  the  facts.  But  it  is  said  that 
they  had  the  means  of  knowledge,  and  that  this  is  equivalent 
to  knowledge  itself.  Tliere  may  be  such  full  and  complete 
means  of  knowledge  as  to  be  equivalent  to  knowledge  itself, 
but  we  think  this  is  not  such  a  case.  The  defendant  owned 
the  patents.  He  was  in  the  employ  of  the  plaintiffs.  The 
patents  were  on  a  large  number  of  articles;  and  some  of 
them  were  covered  by  two  or  more  patents  of  different  dates. 
The  case  was  a  complicated  one,  and  required  thorough 
Examination  to  determine  the  exact  fact.  It  would  naturally 
be  expected  that  the  defendant  would  keep  himself  informed 
on  the  matter,  and  being  in  the  employment  of  the  plaintiffs 
would  inform  them  when  the  patents  expired.  This  would 
reasonably  be  expected  by  the  plaintiffs  where  they  had  no 
reason  to  suspect  dishonesty  in  the  defendant;  and  we  think 
they  had  a  right  to  rely  on  what  would  ordinarily  be  expected 
under  the  circumstances. 

It  is  further  said  that  the  defendant  had  a  right  to  the 
royalty  under  the  contract;  that  a  true  construction  of  it 
entitles  him  to  the  royalty  on  all  the  articles,  so  long  as  any 
of  the  patents  are  in  force  on  any  of  the  articles.  This  claim 
is  manifestly  erroneous.  The  right  conveyed  by  the  contract 
is  an  "exclusive  right  to  make  and  vend  "  the  articles,  and  it 
is  "  to  continue  during  the  life  of  the  patents,  or  any  exten- 
sion of  them."  Besides  which  it  is  provided  in  the  contract 
that  the  payment  of  the  royalty  shall  be  co-extensive  only 
with  the  exclusive  right  conveyed;  also  that  the  defendant 
shall  warrant  and  defend  the  exclusive  right  conveyed.  When 
a  patent  expires  the  right  to  manufacture  and  sell  the  article 
patented  ceases  to  bo  an  exclusive  right  and  becomes  a  gen- 
eral one.  Now  the  defendant's  royalty  is  confined  to  articles 
which  the  plaintiffs  have  an  exclusive  right  to  manufacture 
and  sell.  As  that  right  by  the  expiration  of  one  patent  after 
another  becomes  general,  so  the  royalty  becomes  reduced,  and 
the  obligation  to  warrant  and  defend  is  likewise  reduced  in 
the  same  proportion.    These  three  provisions  are  co-extensive. 


Digitized  by 


Google 


JANUARY  TERM,  1878.  467 

Raymond  v.  Hillhoase. 

As  well  might  the  plaintiffs  require  the  defendant  to  warrant 
and  defend  their  exclusive  right  to  manufacture  and  sell  all 
the  articles,  when  all  the  patents  had  expired  but  one,  as  that 
the  defendant  should  require  them  to  pay  him  his  royalty  on 
all  the  articles  manufactured  in  the  same  circumstances. 
Clearly  there  is  no  foundation  for  this  claim. 

It  is  further  claimed  that,  whatever  might  otherwise  be  the 
right  of  the  plaintiffs  to  repayment,  they  have  lost  the  right, 
inasmuch  as  they  made  a  voluntary  payment  of  the  royalty 
on  articles  covered  by  the  remaining  patents,  after  they  had 
become  apprised  of  the  fact  that  they  had  paid  the  royalty  on 
patents  which  had  expired.  This  claim  is  made  upon  the 
idea  that  the  last  payment  made  the  first  payment  voluntary, 
although  it  was  not  so  originally.  But  a  payment  is  either 
voluntary  or  involuntary  at  the  time  it  is  made,  and  nothing 
can  occur  afterwards  to  alter  its  character  in  this  respect. 
As  well  might  it  be  claimed,  if  A  sues  B  upon  a  note,. and  B 
has  a  claim  against  A  for  work  done  at  his  request,  that  unless 
B  sets  off  his  claim  against  A^s  demand  he  thereby  acknowl- 
edges that  he  has  no  claim,  and  cannot  afterwards  recover  it. 
This  claim  is  clearly  without  foundation. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


45    4671 
I  67    25d| 


Albebt  0.  Ratmokd  and  another,  Executors,  f;^.  Sabah 

B.   HiLLHOUSE  AND   OTHERS. 

A  testator  made  the  foUowing  beqnest : — "  The  residue  of  mj  estate  I  give  to 
the  following  named  persons,  to  be  divided  equally  among  them ;  my  sisters 
R  and  S,  the  grandchildren  of  my  deceased  brother  W,  and  the  grandchUdren 
of  my  deceased  sisters  D  and  M ;  meaning  by  this  to  include  all  the  grandchil- 
dren living  at  the  time  of  mj  decease."  E^ld  that  the  grandchildren  took 
per  stirpes  and  not  per  cctpita. 

Petition  in  equity  by  the  executors  of  the  will  of  Samuel 
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Hillhouse,  deceased,  for  adTice  as  to  the  construction  of /the 
will;  brought  to  the  Superior  Court  in  Hartford  County. 

The  clause  in  the  will  as  to  which  the  question  arose,  wa9 
as  follows: 

^^ Eighth:  All  the  residue  of  my  estate,  real  and  personal, 
I  give  and  devise  to  the  following  named  persons,  to  be  divided 
equally  among  them ;  my  sisters  Bacbel  and  Sarah,  the  grand- 
children of  my  brother  William,  and  the  grandchildren  of 
my  deceased  sisters  Delia  and  Mary;  meaning  by  this  to 
include  all  said  grandchildren  living  at  the  time  of  my 
decease;  provided  that  the  share  of  Elizabeth  Baymond, 
daughter  of  my  deceased  nephew  James  H.  Baymond,  shall 
be  held  by  John  Beach,  of  Ooshen,  in  trust  for  her  benefit  as 
hereinafter  provided." 

There  were  living  at  the  testator's  decease  two  grandchild 
dren  of  the  testator's  brother  William,  three  of  his  sister 
Delia,  and  fourteen  of  his  sister  Mary ;  and  the  question  sub- 
mitted to  the  court  was,  whether  these  grandchildren  took 
under  the  will  per  $ttrpes  or  all  the  legatees  took  per  capUa. 

The  case  was  reserved  for  the  advice  of  this  court 

0.  E.  €hosSj  for  the  petitioners. 

> 
JJ.  0.  RohvMon^  for  the  claimants  per  eapUa. 

1.  A  gift  to  "children,"  or  to  "grandchildren,"  or  to  any 
class  described  by  its  members'  relation  to  the  testator,  is  a 
gift  to  theut  individually.  This  is  especially  true  when  the 
technical  words  "to  be  equally  divided  among  them"  are 
employed.  And  still  more  strongly  so  when  there  is  any 
limitation  of  survivorship,  as  "to  the  survivors"  oi  them,  or 
to  "such  as  survive,"  or  to  the  "living"  children  or  grand- 
children. These  propositions  will  hardly  be  disputed.  They 
are  recognized  in  all  the  text-books  and  in  the  reports.  2 
Jarman  on  Wills,  111.  In  England — ^in  Ounninffham  v. 
Murray y  1  De  G.  &  Sm.,  866;  Rickabe  v.  Q^arufood,  8  Beav., 
679;  LendenY.  Blaekmare^  10  Sim.,  626;  DawdinffY.  Smith, 
8  Beav.,  648 ;  Lincoln  v.  Pelham,  10  Ves.,  166, 176 ;  BlaeUer 
V.  Welbj  2  P.  Wms.,  8889  which  has  been  quoted  approvingly 
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everywhere  aa  a  leading  case.  In  Ireland — in  Heron  v. 
Stokes y  8  Dm.  &  War.,  89.  Indeed,  there  is  no  controversy 
npon  this  principle  on  the  other  side  of  the  ocean,  and 
authorities  to  support  it  can  bo  multiplied  indefinitely.  We 
have  tlie  same  judicial  results  in  this  country.  In  Massachu- 
setts— Weston  V.  Foster ^  7  Met.,  297;  Baleom  v.  Eaynes^  14 
Allen,  204 ;  Hill  v.  Bowers,  120  Mass.,  185.  Li  New  York— 
Collins  V.  Hoxiey  9  Paige,  81;  Murphy  v.  Harvey ,  4  Edw. 
Ch.,  131;  Myres  v.  Myres,  28  How.  Pr.  R.,  410;  Seahury  v. 
Brewer y  53  Barb.,  662.  In  Pennsylvania — Bender* s  Appeal, 
3  Grant,  210;  MUer's  Appeal,  36  Penn.  St.,  823;  VisseWs 
Appeal,  27  id.,  55.  In  Connecticut — Lord  v.  Moore,  20  Conn.^ 
126 ;  Qold  V.  Judson,  21  id.,  616 ;  Lyon  v.  Acker,  83  id.,  225. 
2.  But  it  will  be  claimed  that  this  rule  yields  to  evidence 
of  another  intention  apparent  in  the  will,  even  though  that 
intention  be  faintly  expressed.  To  this  we  reply,  without  con- . 
troverting  the  principle,  that  there  is  no  evidence  at  all  in  the 
phraseology  of  this  document  which  intimates  any  contrary 
intention ;  on  the  other  hand  we  claim  that  tlie  phraseology 
\B  confirmatory  of  this  construction.  Nor  can  it  be  said  that 
the  legal  principle  which  guards  the  interests  of  lineal 
descendants  intervenes  to  obstruct  the  claim  for  which  we 
contend.  If,  as  is  true,  the  law  seeks  to  save  lineal  descend- 
ants from  disinheritance,  there  are  no  moral  or  legal  reasons 
to  protect  the  distant  collateral  relatives  of  a  bachelor  testator 
from  his  exercising  those  preferences  and  partialities  which 
such  testators  almost  invariably  feel.  We  do  not  deny  tliat 
in  Connecticut,  as  elsewhere,  these  rules  of  construction  have 
been  held  subject  to  the  commanding  rule  of  interpreting  the 
instrument  according  to  the  testator's  intent,  to  be  determined 
by  all  proper  evidence  from  the  instrument  and  its  circum- 
stances. In  Bond^s  Appeal  from  Probate,  81  Conn.,  184,  the 
counsel  for  the  appellees  made  no  claim  in  behalf  of  his 
clients,  the  grandchildren,  that  they  took  per  capita,  and  the 
court  of  course  granted  him  no  more  than  his  request.  The 
recent  case  of  Talcott  v.  Talcott,  39  Conn.,  186,  was  altogether 
peculiar.  The  principal  ground  upon  which  the  decision  rests, 
is  that  an  individual  division  of  the  estate  would  have  carried 
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five-ninths  of  it  away  from  children  to  strangers.  Emphasis 
was  put  by  counsel  for  the  family  upon  tlie  use  of  the  word 
"heirs,"  which  our  court  in  Cooky.  Catliuj  25  Conn.,  887, 
held  to  import  in  Connecticut,  on  account  of  our  peculiar 
statutes,  a  distribution  by  classes,  recognizing  and  aflSrming 
the  early  controlling  caso  (1786)  of  Kennedy  v.  Kennedy, 
1  Swift  Dig.,  115. 

8.  But  the  will  expressly  directs  the  distribution  of  the 
residue  among  the  beneficiaries  named  per  capita  by  its  use  of 
the  word  "  persons."  "  To  the  following  named  persons^  to 
be  equally  divided  among  them."  The  division  is  to  be  equal 
between  the  persons  as  if  particularly  named.  There  is  per- 
haps no  word  in  our  language,  except  a  numeral,  which  so 
completely  individualizes  as  "person."  It  is  even  more  indi- 
vidual than  "individual"  itself.  For  we  speak  of  an  indi- 
vidual city,  but  never  use  the  word  personal  in  that  manner. 
The  testator  has  thus  expressed  his  individualization  of  these 
beneficiaries,  and  then  ordered  his  estate  to  be  divided  equally 
among  them.  It  would  seem  difficult  to  more  surely  describe 
tlie  objects  of  his  bounty  as  single  persons,  and  their  several 
equal  portions  in  his  will. 

J.  EaUey,  for  the  claimants  per  itirpee. 

The  proposition  contended  for  in  this  brief  is,  that  by  the 
eighth  clause  of  the  will  the  testator  has  named  five  devisees 
between  whom  the  estate  is  to  be  equally  divided,  viz:  two 
persons,  his  sisters  Rachel  and  Sarah,  and  three  classes  of 
persons,  the  grandchildren  of  his  brother  William,  and  the 
grandchildren  of  his  deceased  sisters  Delia  and  Mary,  and 
that  the  estate  should  be  divided  into  five  equal  portions,  one 
of  which  should  be  distributed  to  the  heirs  of  Bachel,  one  to 
tlie  devisees  of  Sarah,  one  to  the  grandchildren  of  William, 
one  to  the  grandchildren  of  Delia,  and  one  to  the  grandchil- 
dren of  Mary.    In  support  of  this  proposition,  we  contend — 

1.  That  the  provisions  of  the  wiU  in  question  bring  it 
entirely  within  the  principles  adopted  by  this  court  in  tlie  case 
of  Acker  v.  Lyon,  88  Conn.,  222,  and  the  reasons  given  by 
Oabpenteb,  J.,  in  that  case  are  referred  to  and  adopted  in  the 
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argument  of  this  case.  In  that  case  the  devise  was  to  three 
daughters  by  name  and  the  children  of  a  brother,  the  children 
not  being  named,  "share  and  share  alike."  Here  the  devise 
is  to  two  sisters  named,  and  the  grandchildren  of  a  brother 
and  two  sisters,  the  grandchildren  not  being  named,  "to  be 
divided  equally  among  them."  The  cases  are  parallel,  except 
as  to  the  degree  of  kindred,  and  the  language  employed  to 
denote  the  portion  given  to  each.  The  words  "share  and 
share  alike,"  seem  to  point  more  decidedly  to  a  distribution 
per  capita  than  the  words  "equally  among,"  or  "equally 
between."    Lee  v.  JCee,  89  Barb.,  178. 

2.  The  names  and  number  of  the  grandchildren  do  not 
appear  in  the  will;  they  are  referred  to  only  as  a  class,  to  be 
ascertained  at  a  future  time.  The  testator  has  expressly 
added  what  indeed  the  law  would  supply,  but  the  addition 
indicates  his  intention,  that  the  class  shall  include  all  living 
at  the  time  of  his  decease.  This  indicates  an  intention  to 
make  the  shares  of  the  grandchildren  of  a  brother  or  sister 
only  equal  to  the  share  of  one  of  his  sisters. 

8.  There  is  nothing  in  the  language  of  the  will  to  indicate 
an  intention  to  discriminate  against  his  two  sisters  in  favor  of 
his  great  nephews  and  nieces,  and  the  court  will  not  presume 
any  such  intention.  On  the  other  hand  tlie  sisters  seemed  to 
be  especially  the  objects  of  his  bounty. 

4.  When  the  testator  desired  a  per  capita  distribution 
between  his  nephews  and  nieces,  children  of  different  sisters, 
he  distinctly  and  explicitly  provided  for  such  distribution. 
But  when  he  makes  a  distribution  between  his  two  sisters  and 
the  several  classes  named,  very  different  language  is  employed, 
indicating  that  he  understood  the  legal  effect  of  the  language 
used. 

5.  The  words  "to  be  divided  equally  among  them"  do  not 
affect  the  construction,  since  they  may  apply  to  a  division 
among  the  classes  as  readily  as  to  a  division  among  the  indi- 
viduals. Sasbrook  Y.  ffarrinfftoriy  16  Gray,  102;  Balcom  v. 
Hayne%,  14  Allen,  205;  Risk'B  Appeal,  62  Penn.  S.  R.,  269. 

6.  The  testator  had  evidently  in  mind  the  idea  of  repre- 
sentation of  a  stock,  though  the  term  "heirs"  is  not  used,  for 
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the  class  embraces  an  uncertain  body,  only  to  be  determined 
at  his  death.     Bassett  v.  Changer^  100  Mass.,  349. 

7.  It  is  to  be  inferred  from  the  provisions  of  the  vrill  that 
the  testator  had  neither  wife  nor  child.  His  next  of  kin  were 
his  two  sisters  and  brother  living,  and  the  children  and  grand* 
children  of  his  deceased  sisters.  The  grandchildren  would 
come  within  the  rule  of  representation  and  take  their  deceased 
parents'  share.  If  there  is  any  doubt  in  regard  to  tlio  con- 
struction, the  statute  furnishes  a  safe  guide  in  this  case.r 
Lyon  V.  Acker y  33  Conn.,  224;  Bisk^ 9  Appeal,  62  Penn.  S* 
R.,  271.  If  eitlier  of  the  sisters  named  had  left  issue,  the 
inequitable  effect  of  a  ver  capita  distribution  would  be  still 
more  apparent* 

Looms,  J.  The  advice  of  this  court  is  asked  concerning 
the  proper  constructicii  of  the  residuary  clause  of  tlio  will  of 
Samuel  Hillhouse,  late  of  Wethersfield,  deceased,  which  is  as 
follows : — "All  the  residue  of  my  estate,  real  and  personal,  I 
give  and  devise  to  the  following  named  persons,  to  be  divided 
equally  among  them: — my  sisters  Racliel  and  Sarah,  the 
grandchildren  of  my  deceased  brother  William,  and  the 
grandchildren  of  my  deceased  sisters  Delia  and  Mary ;  meau^ 
ing  by  this  to  include  all  said  grandchildren  living  at  the  time 
of  my  decease;  provided  tliat  the  share  of  Elizabeth  Ray- 
mond, daughter  of  my  deceased  nephew,  James  H.  Raymond, 
shall  be  held  by  John  Beach,  of  Ooshen,  in  trust  for  her 
benefit  as  hereinbefore  provided."  And  the  precise  question 
is,  wliether  the  estate  should  be  distributed  among  the  bene- 
ficiaries per  stirpes,  or  per  capita. 

To  aid  in  the  construction  we  invoke,  first,  the  paramount 
rule  that  requires  \\9  to  ascertain  if  possible  the  intention  of 
the  testator  from  the  language  of  the  will  and  all  the  circum- 
stances. But  unfortunately  the  language  here  employed  is 
considered  so  doubtful  as  to  be  made  the  basis  of  directly 
opposing  arguments. 

The  counsel  who  contended  for  a  distribution  per  capUa 
claimed  that  the  testator's  use  of  the  word  "  persons  "  was  a 
clear  individualization  of  his  beneficiaries.    But  wo  think 
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this  word,  in  ilie  connection,  may  as  well  refer  to  a  class  of 
persons.  The  phrase,  "  the  following  named  persons,*^  it  is 
true  raises  an  expectation  that  the  specific  names  of  tlie  bene- 
ficiaries are  about  to  be  given,  but  in  this  case  the  testator^ 
along  with  tlie  names  of  his  two  living  sisters,  gives  the 
names  of  his  two  deceased  sisters  and  of  his  deceased  brother, 
whose  grandchildren  are  to  receive  the  legacy.  Now  did  the 
testator  mention  the  names  of  the  deceased  persons  only  by 
way  of  designating  the  individual  grandchildren  who  were  to 
take,  or  were  the  names  thus  given  as  the  proper  heads  of  the 
classes  who  were  tlras  to  take  ?  The  latter  construction  is  at 
least  as  natural  and  reasonable  ^as  the  former. 

Tlie  will  is  silent  as  to  the  names  and  number  of  the  grand- 
children ;  they  are  an  uncertain  body  to  be  first  ascertained 
at  the  time  of  the  testator's  death,  and  only  those  then  living 
are  included. 

Neither  do  the  words,  "  to  be  divided  equally  among  them," 
necessarily  import  a  division  of  the  property  among  individ- 
uals, for  they  apply  just  as  readily  and  appropriately  to  a 
division  among  classes. 

If  now  we  pass  from  the  particular  clause  under  discussion 
to  other  parts  of  the  will,  we  can  find  nothing  inconsistent « 
with  a  distribution  of  the  residuum  per  stirpes.  J£  we  look 
at  the  clause  immediately  preceding  we  shall  see  that  when 
the  testator  had  in  mind  B,per  eapita  distribution  of  certain 
property  in  other  states  among  his  nephews  and  nieces,  it  was 
very  clearly  expressed,  and  in  very  different  language  too 
from  that  under  consideration.  The  testator  might  easily 
in  the  clause  we  are  considering  have  given  all  the  residue, 
(following  the  style  of  the  clause  jus*t  referred  to),  directly 
to  his  two  sisters  and  to  all  his  great  nephews  and  great 
nieces,  but  for  some  reason  he  preferred  to  name  the  five  per-~ 
sons  who  stood  nearest  in  kinship — two  living  and  three 
deceased — the  latter  leaving  grandchildren  who  were  to  take 
the  estate.  In  so  doing,  we  think  it  probable  that  the  testator 
had  in  mind  a  division  of  the  property  into  five  parts.  The 
will  elsewhere  discloses  the  fact  that  the  two  living  sisters 
wore  the  especial  objects  of  his  bounty,  and  we  think  it 
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improbable  that  he  intended  to  make  their  shares  as  small  as 
any  one  of  his  nineteen  great  nephews  and  great  nieces. 

But  we  are  confronted  with  the  English  rule  of  construc- 
tion, adopted  in  Massachusetts,  New  York,  and  some  other 
states,  that  "a  gift  to  children,  grandchildren,  or  heirs,  is 
equivalent  to  naming  them  and  is  a  gift  to  them  individually." 
2  Jarman  on  Wills,  1st  Am.  ed.,  111.  The  same  author, 
after  citing  the  above  rule,  adds,  "  But  this  mode  of  construc- 
tion will  yield  to  a  very  faint  glimpse  of  a  different  intention 
in  tlie  context." 

"  K  the  above  rule  is  so  easily  set  aside,  it  would  seem 
equally  reasonable  that  it  should  also  yield  to  the  presumption 
in  favor  of  the  natural  heirs  or  next  of  kin,  for  a  distribution 
according  to  the  statute,  in  all  cases  where  the  language  of 
the  will  is  consistent  with  such  a  distribution,  and  the  real 
intention  of  the  testator  is  in  doubt.  And  such  a  rule  (A 
construction  was  adopted  by  this  court  in  Lyon  v.  Acker^  33 
Conn.,  224,  and  has  been  recognized  in  the  state  of  Pennsyl- 
vania. In  Minter's  Appeal^  40  Penn.  S.  R.,  Ill,  Lowrie, 
C.  J.,  justly  remarked:  "When  we  find  a  man  distributing 
his  estate,  in  whole  or  in  part,  among  his  next  of  kin,  and  he 
leaves  the  proportions  in  which  they  are  to  take  doubtful,  it  is 
quite  natural  for  us  to  suppose  that  he  had  the  statutory  or 
customary  form  of  distribution  in  his  mind  and  to  interpret 
his  will  accordingly."  And  the  opinion  of  the  same  judge 
in  FisseVs  Appeal j  27  Penn.  S.  R.,  65,  is  equally  pertinent. 

In  the  case  at  bar  it  is  conceded  that  under  the  statute 
governing  the  descent  of  estates,  the  grandchildren  of  the 
testator's  two  deceased^  sisters  and  deceased  brother  would 
take,  by  right  of  representation,  their  deceased  parents'  share. 
The  English  rule,  that  referring  to  children  is  the  same  as  if 
they  were  individually  named  in  the  will,  in  view  of  the 
exceptions  which  so  easily  set  it  aside,  is  of  little  practical 
importance,  and  it  does  not  seem  to  have  been  recognized  in 
this  state,  although  cases  have  been  discussed  and  decided 
where  its  application  would  have  been  controlling.  Our 
decisions  quite  uniformly  have  been  in  favor  of  a  per  sHrpeM 
distribution  in  all  cases  analagous  to  this. 
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The  case  of  Lyon  v.  Acker,  supra,  wauld  seem  to  be 
decisive  of  this.  The  will  contained  the  clause,  "I  give  to 
my  three  daughters,  Mary,  Susan,  and  Josephine,  and  the 
children  of  my  son  Samuel,  my  homestead,  to  them  and  their 
assigns  forever,  share  and  share  alike."  It  was  held  that  the 
diildren  of  Samuel  took  per  stirpeBy  and  not  per  capita.  The 
cases  are  parallel,  except  as  to  the  degree  of  kindred  and  the 
language  employed  to  denote  the  portion  given  to  each,  and 
the  difference  in  these  respects  can  make  no  difference  in  the 
principles  of  construction. 

There  are  several  other  cases,  which,  though  not  as  con- 
trolling as  the  above,  yet  support  the  views  here  expressed, 
and  we  believe  there  are  no  decisions  in  this  state  inconsistent 
with  these  views.  In  Talcott  v.  Talcott,  39  Conn.,  186,  the 
devise  was  to  the  children  of  one  Mrs.  Burke,  deceased,  and 
though  the  names  of  each  of  the  children  were  given,  yet  it 
was  held  that  they  took  as  a  class,  and  not  per  capita.  In 
Bond's  Appeal  from  Prohate,  31  Conn.,  183,  the  devise  was, 
"I  give  to  my  children  and  their  heirs  respectively,  to  be 
divided  in  equal  shares  betw^n  tliem."  At  the  date  of  the 
will  and  at  his  death  the  testator  had  four  children  living,  and 
four  others  had  previously  died,  all  leaving  children.  No 
reason  appeared  for  supposing  that  the  testator  had  any 
preference  for  his  surviving  children  over  these  grandchildren, 
and  it  was  held  that  the  estate  in  question  was  to  be  distrib- 
uted in  equal  shares  among  the  surviving  children  and  the 
representatives  of  the  deceased  ones.  In  Cook  v.  Catlin,  25 
Conn.,  887,  a  testator  having  only  nephews  and  nieces  made 
a  bequest  "  to  my  heirs."  The  counsel  who  contended  for  a 
per  capita  distribution  insisted  upon  the  Englisli  rule,  that  the 
word  heirs  was  descriptio  personarum,  and  that  the  will  must 
be  construed  as  if  the  testator  had  named  each  heir  individu- 
ally; but  this  rule  was  rejected  by  the  court  on  account  of 
the  different  construction  given  to  our  statute  of  distributions 
in  the  early  case  of  Kennedy  v.  Kennedy,  decided  in  1786, 
and  the  court  held  that  tlie  nephews  and  nieces  should  take 
per  stirpes,  and  not  per  capita.  In  Lord  v.  Moore,  20  Conn., 
122,  the  testator  had  a  wife  and  four  children,  to  each  of 


Digitized  by 


Google 


476    HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Draper  v^  Moriartj. 

whom  by  name  he  first  made  specific  bequests,  and  then  gave 
the  residue  of  his  estate  to  trustees  to  ^'divide  tiie  same 
equally  between  my  said  wife  and  said  cliildren  and  their 
heirs ;"  and  the  court  held  that  these  words,  in  the  connec- 
tion in  which  they  were  used,  gave  to  the  wife  a  share  equal 
only  to  one  of  tlie  children.  In  Q-old  v.  Jtidsoriy  21  Conn., 
616,  the  testator  used  the  following  language : — "  I  give  to  the 
heirs  of  my  brother  -4,  deceased,  the  heirs  of  my  sister  By 
the  heire  of  my  brother  (7,  the  heirs  of  my  sister  ^jB,  and  the 
heirs  of  my  sister  F,  the  residue  of  my  estate,  to  be  equally 
divided  between  said  heirs,  each  individual  alluded  to  having 
an  equal  portion  of  the  same.''  Tlie  intention  of  the  testator 
was  considered  too  plain  on  this  part  of  tlie  will  for  any 
doubt,  and  Ellsworth,  J.,  in  giving  the  opinion,  said : — ^"Wc 
tieed  not  remark  that  the  devisees  are  to  take  per  capita^  this 
being  the  express  language  of  the  wilV^ 

For  the  foregoing  reasons  we  advise  tliat  the  estate  in 
question  be  divided  into  five  equal  shares,  and  tliat  the  two 
surviving  sisters  take  one  share  each,  and  that  the  grandclul" 
dren  of  the  deceased  sisters  and  brother  tsk^per  stirpes. 

In  this  opinion  the  other  judges  concurred. 


L?L_S(      Ebank  K  Draper  and  another  vs.  John  H.  Moriarty  and 

45    4761 
I  09    283i  ANOTHER. 

A  defendant  on  whom  service  has  been  made  in  an  action  founded  on  contract, 

can  by  himself  plead  in  abatement  the  want  of  service  upon  a  co-defendant. 
A  plea  in  abatement  is  not  defective  in  form  because  it  prays  judgment  of  the 

declaration  as  well  as  the  writ. 
The  rule  that  pleas  in  abatement  must  be  framed  with  the  greatest  certainty  of 

averment,  does  not  require  courts  in  their  construction  of  them  to  deny  to  the 

language  used  its  ordinary  import 

Assumpsit,  brought  to  the  Superior  Court  in  Hartford 
County.    The  defendant  pleaded  in  abat^nent,  the  plaintiff 
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trayersed  the  plea,  and  the  court  (JKar^tn,  tT*.,)  found  the  alle- 
gations of  the  plea  to  be  true  and  rendered  judgment  upon  it 
for  tlie  defendants.  Motion  in  error  by  the  plaintiffs.  The 
case  is  sufficiently  stated  in  the  opinion. 

a.  G.  Sill,  for  the  plaintiffs. 

if.  JZ.  Westy  for  the  defendants. 

Ohanger,  J.  This  is  an  action  of  assumpsit.  The  writ 
was  against  John  H.  Moriarty  and  James  Moriarty,  both  of 
Hartford,  late  partners  under  the  name  of  Moriarty  Brothers, 
and  was  made  returnable  on  tlie  first  Tuesday  of  May,  1877. 
No  service  of  the  writ  was  made  upon  John  Moriarty,  but  a 
copy  was  left  with  James  Moriarty,  who  appeared  before  the 
court  and  filed  a  plea  in  abatement,  upon  the  ground  that  no 
fienrice  of  the  writ  was  ever  made  on  John  Moriarty.  Upon 
this  plea  the  court  found  **  that  two  copies  of  the  writ,  with  the 
officer's  doings  thereon  endorsed,  were  left  with  James  Mori- 
arty, one  of  the  defendants,  but  no  copy  of  the  writ  or 
declaration  was  left  by  the  officer  who  undertook  to  serve  the 
same  with  John  H.  Moriarty,  the  other  defendant,  or  at  his 
nsual  place  of  abode,  nor  was  the  writ  read  to  the  said  John 
H.  Moriarty,  and  no  service  of  the  writ  and  declaration  of 
any  kind  was  ever  made  on  said  John  H.  Moriarty,  and  he 
did  not  appear  or  answer  to  said  action.^ 

Upon  these  facts  the  court  found  the  issue  in  favor  of  the 
defendants,  and  that  the  writ  and  declaration  should  abate 
and  be  dismissed.  The  plaintiffs  filed  a  motion  in  error,  and 
make  three  objections  to  the  plea  in  abatement. 

1.  To  the  person  pleading;  the  claim  being  that  James 
Moriarty,  on  whom  legal  service  was  made,  could  not  alone 
plead  in  abatement  for  defective  service  on  his  co-defendant. 

We  fail  to  see  the  force  of  this  objection.  Tlie  law  that 
all  the  joint  contractors  must  be  sued  is  too  well  settled  to 
need  argument  or  require  the  citation  of  authorities,  and  if 
only  a  part  are  sued  they  must  plead  the  matter  in  abate- 
ment 1  Swift  Dig.,  184.  And  service  must  be  made  on  all 
the  joint  contractors  named  in  the  writ  or  it  is  abatable. 
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Butts  V.  FranciSy  4  Conn.,  426.  The  writ  in  this  case  being 
abatable,  ior  the  reason  that  no  service  of  any  kind  was  ever 
made  upon  John  Moriartj,  what  reason  exists  why  James 
Moriarty  may  not  plead  alone  this  matter  in  abatement?  In 
the  case  last  referred  to,  Hosmer,  C,  J.,  says,  "where  there 
are  two  defendants,  an  attested  copy,  where  the  notice  is  not 
by  personal  summons,  must  be  left  with  each  of  them,  or  at 
the  place  or  places  of  their  usual  abode.  They  may  jointly 
plead  a  defect  of  service  in  abatement,  because  it  is  a  defense 
in  which  they  have  a  joint  interest."  In  that  case  it  was 
claimed  that  the  plea  was  bad  because  both  the  defendants 
joined  in  it.  In  this  case  the  claim  is  that  the  plea  is  bad 
because  only  one  of  the  defendants  pleaded  in  abatement 
The  court  in  that  case  does  not  hold  that  one  of  the  defend- 
ants may  not  plead  that  no  service  was  made  on  his  co-defend- 
ant, and  none  pf  the  cases  referred  to  by  the  plaintiff  sustmn 
this  doctrine.  The  writ  in  this  case  being  clearly  abatable,  it 
was  competent  and  proper  for  the  defendant  upon  whom 
service  was  made  to  plead  that  no  service  was  made  on  his 
co-defendant  and  co-promisor. 

2.  The  plaintiff  claims  that  the  plea  is  defective  in  form, 
because  it  begins  by  praying  judgment  of  the  writ  and 
declaration,  and  not  of  the  writ  alone,  and  the  case  of  Colbum 
V.  Tollesy  13  Conn.,  624,  is  referred  to  in  support  of  this 
claim.  In  that  case,  which  was  a  writ  of  error,  the  plea  in 
abatement  concluded  by  praying  judgment  of  the  writ  alone, 
and  the  claim  of  .tlie  plaintiff  in  error  was  that  it  should  have 
prayed  judgment  of  the  writ  and  declaration  both.  Judge 
Church,  in  giving  the  opinion  of  the  court,  uses  this  lan- 
guage : — "As  the  only  defect  complained  of  is  in  the  service 
of  the  writ,  there  could  be  no  necessity  for,  and  hardly  a 
propriety  in,  praying  judgment  of  the  declaration."  It  can- 
not be  inferred  from  this  language  that  the  court  meant  to 
hold  that  there  would  have  been  an  impropriety  in  praying 
judgment  both  of  the  writ  and  declaration.  If  the  writ 
abates  the  declaration  falls  with  it,  and  the  fact  that  the  plea 
prays  judgment  of  the  declaration  as  well  as  the  writ  is  but 
a  circumstantial  defect,  if  it  is  a  defect  at  all.    In  the  case  of 
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WUcox  V.  CluimberSj  34  Conn.,  179,  the  court  says  in  refer- 
ence to  pleas  in  abatement,  "We  are  unable  to  see  why  the 
salutary  principle  established  by  statute  in  relation  to  circum- 
stantial defects  should  not  be  applicable  to  them."  Gen. 
Statutes,  p.  420,  sec.  1.  A  significant  note  of  the  revisers 
under  this  section  is,  that  "  it  will  help  out  a  plea  in  abate- 
ment." But  we  do  not  think  this  plea  needs  any  such  help 
on  account  of  its  praying  judgment  of  the  declaration,  and 
the  claim  of  the  plaintiff  cannot  be  sustained. 

8.  The  third  objection  is  the  failure  to  prove  the  allega- 
tions alleged.  The  question  whether  the  facts  alleged  in  the 
plea  were  proved  or  not,  was  a  question  proper  to  be  presented 
to  the  Superior  Court,  and  that  court  has  found  the  main  facts 
alleged  to  be  proved.  But  it  is  said  that  the  plea  is  fatally 
defective  because  all  the  allegations  are  not  proved  to  be  true ; 
that  such  pleas  "  are  not  favored,  and  a  strictness  is  required 
that  is  demanded  in  no  other  plea."  In  Colbum  v.  Tolles, 
already  cited,  the  court  says: — ^" Pleas  in  abatement  must  be 
framed  with  the  greatest  certainty  of  averment.  But  the 
rule  does  not  require  courts  in  their  construction  of  them  to 
misunderstand  or  refuse  to  comprehend  the  ordinary  import 
of  language."  Applying  this  rule  to  the  plea  in  this  case  we 
find  no  uncertainty  as  to  the  averments.  The  import  of  the 
language  of  the  plea  is,  that  no  service  of  the  writ  was  made 
on  John  H.^  Moriarty,  one  of  the  joint  promisors  and 
co-defendant.  The  court  below  has  found  distinctly  this 
averment  to  be  true,  and  that  it  was  sufficient  cause  for 
abating  the  writ. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 
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Albert  Day  vs.  The  GoNNEcncnr  General  Life  Insueaace 

Company. 

A  life  insurance  company  refVised  to  receive  the  preminm  on  one  of  its  poUfSae 
from  a  holder  on  the  ground  that  it  had  become  forfeited  by  a  breach  €i{  cm 
of  its  conditions  bj  the  person  whose  life  was  insnred.  The  holder,  without 
rescinding  the  contract,  brought  an  action  against  the  company  on  an  implied 
promise  to  receive  the  premiums  and  keep  the  policy  in  force.  Held  that  the 
law  did  not  imply  such  a  promise  and  that  the  action  could  not  be  maintained. 

There  were  three  courses  q)6n  to  the  holder  of  the  policy  in  the  drcumstaooes. 
1.  He  might  elect  to  consider  the  policy  at  an  end,  in  which  case  he  com:!  <ii 
a  proper  action  recover  its  just  value.  2.  He  might  institute  an  equitable  pnv 
ceeding  to  have  the  policy  a^udged  in  force,  in  which  case  the  question  d 
forfeiture  could  bo  determined.  3.  He  might  tender  the  premium  and  wait 
till  the  policy  became  payable  by  its  terms,  and  then  try  the  question  of  foHbit- 
ure  in  a  proper  action  on  the  policy. 

Assumpsit  on  a  poKcy  of  insurance  issued  by  the  delosd- 
ants,  a  life  insurance  company,  upon  the  life  of  James  B. 
Colt,  in  favor  of  one  A.  B.  West,  by  whom  it  was  assigned 
for  a  valuable  consideration  to  the  plaintiff;  brouglit  to  the 
Superior  Court  in  Hartford  County,  and  tried  to  the  jury  on 
the  general  issue,  with  notice  that  the  defendants  should  claim 
that  the  policy  had  become  void  by  reason  of  a  breach  of  one 
of  its  conditions  by  the  assured,  before  Beardslejfy  J. 

Tlie  declaration  set  out  the  policy,  which  was  dated  October 
27th,  1866,  and  was  for  $10,000,  averred  the  performance  of 
all  conditions  required  to  be  performed  by  the  assured  and 
the  said  West,  the  assignment  of  the  policy  to  the  plaintiff, 
and  the  payment  of  the  annual  premium  of  $375.10  on  the 
27th  day  of  October  in  each  year  from  the  Issuing  of  tiie 
policy  down  to  and  including  the  year  1871,  and  a  tender  of 
the  premium  to  the  defendants  on  the  27th  of  October,  1872, 
and  then  proceeded  as  follows: — But  the  plaintiff  says  that 
the  defendants,  without  cause  and  against  the  obligation  of 
said  policy,  wholly  refused  then  or  ever  to  receive  or  accept 
the  said  last  named  annual  premium,  and  expressly  declared 
that  they  would  not  longer  continue  said  policy  in  force,  and 
that  the  same  had  ceased  and  determined,  and  had  become 
null  and  void.    And  the  plaintiff  says  that  the  defendants, 
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their  said  promises  and  undertakings  not  regarding,  have 
never,  since  said  28th  day  of  October,  1872,  accepted  or 
received  said  last  mentioned  premimn  of  insurance,  or  any 
premium  of  insurance  upon  said  policy,  and  have  not  con- 
tinued said  policy  in  force,  though  often  requested  so  to  do, 
but  have  wholly  neglected  and  refused  to  accept  or  receive 
said  premium  or  any  premium  of  insurance  upon  said  policy, 
and  to  continue  said  policy  in  force,  and  have  ever  since  said 
last  named  day  continued  expressly  to  repudiate  said  policy, 
and  to  refuse  to  be  bound  thereby. 

Upon  the  trial  the  court  charged  the  jury,  pro  formd^  and 
against  the  request  of  the  defendants,  that  the  plaintiff  was 
in  law  entitled  to  recover  upon  proof  of  the  facts  alleged  in 
his  declaration,  unless  the  jury  should  find  that  there  had 
been  a  breach  of  the  condition  of  the  policy,  and  that  the 
damages  should  be  the  amount  of  premiums  paid  upon  the 
policy  with  interest.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $3,297,  and  the  defendants  filed  a  motion  in 
arrest  of  judgment  for  the  insuflSciency  of  the  declaration, 
and  also  a  motion  for  a  new  trial  for  errors  in  the  charge  and 
certain  rulings  of  the  court,  which  motions  were  reserved 
together  for  the  advice  of  this  court.  As  the  case  was  here 
decided  solely  upon  the  motion  in  arrest  of  judgment,  no 
further  notice  is  taken  of  the  motion  for  a  new  trial. 

JBT.  C.  Robinson  and  (7.  J.  Cole,  for  the  plaintiffs  in  error. 

1.  The  simple  question  upon  the  motion  in  arrest  is — ^Is 
a  refusal  to  accept,  by  a  life  insurance  company,  the  amount 
of  premium  at  its  maturity,  a  breach  of  their  contract  of 
insurance,  so  that  an  action  upon  the  policy  can  at  once  be 
maintained.  The  contract  of  the  defendants  has  been  defined 
often  and  by  the  highest  authorities.  Baron  Parke,  in  Dolby 
y.  India  ^  London  Life  Abb.  Co,,  15  C.  Bench,  365,  says : 
**The  contract  commonly  called  life  assurance,  when  properly 
considered,  is  a  mere  contract  to  pay  a  certain  sum  of  mon^ 
on  the  death  of  a  person,  in  consideration  of  the  due  pajrment 
of  a  certain  annuity  for  his  life.'*  See  also  PaUrBon  v. 
PoweU,  9  Bmg.,  820;  Com.  v.  Weaiherhyy  105  Mass.,  149. 

Vol.  xlv. — 61 
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The  undertaking  then  of  the  company  is  simply  the  payment 
of  a  certain  sum  of  money  on  the  happening  of  a  certain 
event.  It  is  not  to  be  performed  before  ttie  death  of  the  per- 
son whose  life  is  insured.  The  assured  is  under  no  contract 
obligations  under  the  policy.  He  makes  no  promises;  he  has 
certain  privileges  which  are  conditions  of  his  claim  upon  the 
company.  As  our  own  court  expresses  it  in  Worthinffton  v. 
Charter  Oak  Life  Ins.  Co.^  41  Conn.,  899,  "whether  the 
assured  will  continue  it  or  not  is  optional  with  him."  And 
Sir  W.  M.  James  expresses  the  same  thing  in  In  re  Albert 
Life  As9u.  Co.^  L.  R.  9  Eq.,  708.  See  also  Statham  v.  HT.  Y. 
Life  Ins.  Co.y  8  Otto,  24.  This  contract  of  insurance  cannot 
be  broken  before  its  time  of  performance.  It  will  be  conceded 
that  tliis  was  the  old  rule  both  in  England  and  the  United 
States.  But  it  will  be  contended  that  the  rule  has  been 
relaxed,  and  that  an  assertion  by  the  company,  made  in 
advance  of  the  stipulated  time  of  performance,  that  tliey  will 
not  fulfill,  is  a  breach.  To  this  we  reply:  1st.  Such  is  not 
the  law  anywhere  in  regard  to  contracts  for  the  payment  of 
money.  2d.  The  new  English  rule,  as  laid  down  in  certain 
later  cases,  has  not  been  recognized,  but  has  been  rejected,  in 
this  country.  8d.  A  refusal  to  accept  an  annual  premium  is 
^  not  a  repudiation  of  the  contract  of  a  policy  of  insurance. 
That  a  contract  cannot  be  broken  by  a  contractor  in  advance 
of  his  time  for  performance,  was  formerly  held  to  be  estab- 
lished law.  Philpotts  V.  Uvans,  5  Mees.  &  Wels.,  475 ;  lUplejf 
V.  McClurej  4  Exch.,  845.  In  the  case  of  Hochster  v.  De 
la  Toury  2  Ell.  &  BL,  678,  the  court  carried  a  principle,  which 
had  before  been  laid  down  in  reference  to  breaches  of  promise 
to  marry,  and  which  had  been  placed  upon  the  ground  of  the 
peculiarities  of  the  contract  for  marriage,  one  step  further, 
and  applied  it  to  a  hiring  of  a  servant.  In  Danube  ^c.  R. 
B.  Co,  V.  XerMSy  18  Com.  Bench,  N,  S.,  825,  suit  was  allowed 
upon  a  contract  which  had  been  repudiated  after  the  beginning 
and  before  the  conclusion  of  the  time  of  performance.  The 
same  state  of  facts  existed  in  Roper  v.  Johnson^  L.  R.,  8  C. 
P.,  167,  where  coal  was  to  be  delivered  through  the  months 
of  May  and  June,  and  the  suit  was  commenced  May  Slst. 
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In  Brown  v.  Midlery  L.  B.,  7  Exch.,  819,  there  had  been  an 
absolute  breach.  In  Wilkinson  y.  Verity ^  L.  R.,  6  C.  P.,  206, 
nothing  was  decided  upon  the  point,  but  Hochster  v.  De 
la  Tour  was  cited  approvingly  as  an  analogy.  In  Frost  v. 
Knighty  L.  R.,  7  Exch.,  Ill,  which  was  another  breach  of 
promise  case,  the  language  of  the  court,  if  meant  to  apply  to 
all  contracts,  goes  to  great  length  in  support  of  Hochster  v. 
I>e  la  Tour  J  and  the  court  is  driven  to  the  necessity  of  admit- 
ting that  a  breach  in  anticipation  is  a  breach  of  an  inchoate 
right.  These  are  the  English  cases  relied  upon  by  the  plain- 
tiff. None  of  them  are  cases  where  the  contract  is  for  the 
payment  of  money.  The  doctrine  of  Hochster  v.  De  la  Tour^ 
has  frequently  been  considered  by  the  New  York  courts,  and 
never  fully  approved.  In  Crist  v.  Armour ^  34  Barb.,  378,  it 
was  somewhat  discussed.  The  case  itself  came  within  another 
rule,  to  wit,  where  the  contractor  had  put  it  out  of  his  power 
to  perform ;  but  the  language  of  the  court  is  very  suggestive. 
The  opinion,  in  dealing  with  the  matter  of  executory  con- 
tracts, approves  Judge  Parsons's  views,  (on  Contracts,  vol.  2, 
p.  678 :)  "  If  one  bound  to  perform  a  future  act,  before  the 
time  for  doing  it  declares  his  intention  not  to  do  it,  this  is 
no  breach  of  contractj  but  if  his  declaration  be  not  withdrawn 
when  the  time  comes  for  the  act  to  be  done,  it  constitutes  a 
sufficient  excuse  for  the  default  of  the  other  party."  And 
the  court  say :  "  It  would  seem  to  follow  from  these  cases  that 
when  either  party  to  a  contract  which  provides  for  performance 
by  both  parties  at  the  same  time  and  place,  before  the  time 
for  performance  arrives,  notifies  the  other  that  he  will  not 
perform,  and  does  not  h^ore  the  time  of  performance  recall 
such  notice^  or  if  he  puts  it  out  of  his  power  to  perform  on 
his  part,  the  other  party  is  relieved  from  avowing  or  proving 
performance."  The  case  of  Hochster  v.  De  la  Tour  was 
again  cited  in  Bwrtis  v.  Thompson^  42  N.  York,  246,  and  the 
court  declined  to  agree  with  it.  In  Howard  v.  Daly^  61  N. 
York,  877,  which  was  an  action  for  breach  of  contract  for 
personal  services,  the  commissioner,  Dwight,  who  givds  the 
opinion,  decides  the  case  with  the  concurrence  of  his  four 
brother  commissioners,  upon  the  ground  that  the  suit  was  not 
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brought  tintil  after  the  time  when  the  contract  was  to  begin; 
he  then  discusses  and  approves  the  doctrine  of  HochMter  y» 
De  la  Tour  in  reference  to  matters  of  personal  serrice,  but 
expressly  says,  "I  presume  that  it  would  scarcely  be  extended 
to  mere  promises  to  pay  inoncy  or  other  cases  of  that  nature, 
where  there  are  no  mutual  stipulations."  His  associates 
however  declined  to  join  with  him  in  approving  that  case. 
The  same  doctrine  was  again  invoked  before  the  same  commis- 
sioners in  Freer  v.  Dent<m^  61  N.  York,  492.  Commissioner 
Earl  gives  the  opinion,  and  takes  pains,  while  deciding  the 
case  upon  other  grounds,  to  say  that  the  doctrine  of  Soehster 
V.  De  la  Tbur  "is  not  settled  as  the  law  of  New  York." 
The  Supreme  Court  of  Maryland  had  an  excellent  opportunity 
quite  recently  to  approve  MocTister  v.  De  la  Tour  and  Froti 
V.  JSing^  in  Dugan  v.  Ander%on^  86  Maryl.,  667,  but  after  an 
exhaustive  argument  in  which  those  cases  were  ui^ed,  they 
decline  to  pass  upon  the  question,  and  say,  (p.  682:)  "That 
case  (^HocJuter  v.  De  la  Tour,')  was  decided  in  1853,  and 
gave  rise  to  a  controversy  in  the  English  courts,  in  which 
their  most  eminent  judges  have  participated.  It  may  be 
doubled  whether  the  controversy  is  yet  ended,  and  the  law  of 
England  in  relation  thereto  finally  settled.  No  decision  upon 
the  subject  has  yet  been  made  by  the  House  of  Lords."  The 
old  English  doctrine  has  been  frequently  recognized  in  Massa- 
chusetts, and  these  cases,  and  the  whole  doctrine  of  breaking 
contracts  by  repudiation  before  maturity,  have  received  a 
most  masterly  investigation  by  the  Supreme  Court  of  that 
state  in  Daniels  v.  Newton,  114  Mass.,  680,  and  the  principles 
claimed  by  the  plaintiffs  are  distinctly  and  plainly  rejected. 
The  opinion  of  the  court  in  that  case  is  an  nnanswerable 
argument  for  the  defendants  in  the  present  case.  Our  own 
courts  have  never  recognized  the  doctrine  that  there  may  be 
a  breach  of  a  contract"  before  the  time  of  performance  by  an 
attempted  repudiation.  On  the  contrary  the  necessity  of 
waiting  for  a  breach  until  the  day  of  performance  is  recog- 
nized as  almost  a  legal  axiom  from  the  first  to  the  last  of  our 
Teports.  Dean  v.  Mason,  4  Conn.,  428;  Blakeslee  v.  MoU,  42 
id.,  226.    In  Clark  v.  Terry,  26  Conn.,  896,  the  principle 
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seems  to  be  clearly  declared.  The  possibility  of  breaking  a 
contract  of  insurance  before  the  death  of  tiie  assured  has 
never  been  recognized  by  the  courts  of  England,  Connecticut, 
Massachusetts  or  New  York.  Lord  Cairns,  in  a  very  recent 
'  case.  In  re  Albert  Assn.  Co.j  L«  B.,  9  £q.,  708,  says:  ^^It  is 
very  difficult  to  see  in  a  case  of  a  policy  of  insurance,  how 
there  can  be  a  breach  of  contract  short  of  a  refusal  to  pay  upon 
the  falling  in  of  a  life.  I  know  it  has  been  suggested  that  a 
refusal  to  receive  the  premiums  from  year  to  year  would  be  a 
breach  of  the  contract,  and  that  thereupon  an  action  might  be 
brought.  I  do  not  desire  to  express  any  opinion  upon  that 
point,  but  ii  is  sometohat  difficult  to  see  how  such  an  action  could 
be  maintained^  and  certainly  so  far  as  I  know  no  such  action 
has  ever  been  brought  or  maintained.^^  In  McAllister  v.  i^. 
Eng.  Mut.  Life  Ins.  Oo.j  101  Mass.,  558,  the  holder  of  the 
policy  refused  to  pay  his  premium  note  after  it  had  become 
due,  and  accompanied  his  refusal  by  the  statement  that  ^^  he 
would  not  have  anything  more  to  do  with  the  company,"  and 
abandoned  the  whole  thing,  but  his  adpiinistratix  recovered 
the  amount  of  the  policy.  In  Rowland  v.  Continental  Ins. 
Co.y  121  Mass.,  499,  an  action  like  this  one  was  dismissed  as 
premature,  on  the  ground  that  a  policy  contract  could  not  be 
broken  before  the  death  of  the  assured.  In  Hayner  v.  Am. 
Popular  Life  Ins.  Co.,  86  N.  York  Superior  Ct.  R.,  211,  the 
court,  at  the  first  trial,  said  that  a  policy  holder  had  no 
remedy  against  a  company  for  an  attempted  cancellation  of 
a  policy;  but  upon  a  re-hearing,  after  the  decision  of  the 
Cohen  case,  it  was  held  that  he  had  a  right  in  equity  to  a 
restoration  of  the  policy.  This  case  has  since  passed  through 
the  Court  of  Appeals.  In  Cohen  v.  N.  York  Mut.  Life  Ins. 
Co.,  50  N.  York,  610,  the  Court  of  Appeals,  reversing  a  judg- 
ment below,  held  that  in  the  case  of  a  policy  holder  whose 
premiums  had  been  refused  upon  insufficient  grounds,  a  court 
of  equity  might  ^^  in  advance  of  any  present  duty,  obligation  or . 
default,  declare  the  rights  and  obligations  of  suitors,^^  ^where 
peculiar  circumstances  render  it  necessary  to  the  preservation 
of  rights.'*^  The  decision  is  distinctly  against  any  theory  of 
a  breach  of  the  contract  by  a  refusal  to  accept  the  premiums. 
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A  similar  result  was  reached  by  Judge  Blatchford  in  BiamiUon 
V.  MiUual  Life  Ins.  Co.^  9  Blatch.,  234,  where  he  held  that  if 
the  company  improperly  refused  the  premiums,  tlie  assured 
could  have  his  policy  declared  to  be  subsisting  and  not  for- 
feited in  a  court  of  equity.  McKee  v.  Phoenix  Ins.  Co.^  28 
Misso.,  383,  is  quoted  by  May  on  Insurance  as  giving  counte- 
nance to  the  theory  of  the  plaintiffs,  but  an  examination  of  the 
case  shows  that  no  such  point  was  made  or  decided.  In  Union 
Central  Life  Ins.  Co.  v.  Poettker^  now  pending  in  the  Supreme 
Court  of  Ohio,  it  was  held  by  the  lower  court  that  the  wrongful 
refusal  to  receive  premiums  by  a  company  which  acted  wan- 
tonly was  a  breach  of  the  contract.  But  the  decision  rests 
upon  their  definition  of  the  contract  of  insurance,  which  the 
court  says  is  an  agreement  on  the  part  of  the  insurer  to  inture. 
the  life  from  year  to  year.  The  definition  is  not  correct.  The 
Supreme  Court  of  the  United  States  in  Statham  v.  N.  York 
Life  Ins.  Co.y  8  Otto,  24,  rejects  this  definition  in  terms.  The 
court  say:  "We  agree  with  the  court  below  that  the  contract 
is  not  an  assurance  for  a  single  year^  with  a  privilege  of 
renewal  from  year  to  year,  by  paying  the  annual  premium,  6ttt 
that  it  is  an  entire  contract  of  assurance  for  l\fej  subject  to 
discontinuance  and  forfeiture.  The  Court  of  Appeals  of  New 
York  in  several  of  the  cases  before  cited,  give  the  same 
definition  as  the  United  States  Supreme  Court.  But  if  tlie 
doctrine  of  Hochster  v.  De  la  Tour  is  good  law,  we  submit 
that  a  refusal  to  accept  premiums  made  in  good  faith  and 
accompanied  with  a  declaration  that  the  insurer  will  treat 
the  policy  as  forfeited,  is  not  such  a  repudiation  of  a  con- 
tract as  amounts  to  its  breach.  The  same  court  in  Eng- 
land which  decided  Sochster  v.  De  la  Tour^  shortly  after 
held  that  the  refusal  to  make  abroach  must  be  absolute 
and  unequivocal,  and  must  be  acted  upon  by  the  plaintiffs. 
Avery  v.  Bowden,  5  Ell.  &  Bl.,  714;  S.  (7.,  6  id.,  953.  This 
was  an  action  arising  out  of  a  charter  party,  one  of  whose 
covenants  was  that  the  ship  should  lie  at  Odessa  forty  running 
days,  within  which  time  the  shipper  was  to  furnish  her  cargo. 
The  vessel  staid  at  Odessa  from  March  11th  to  April  17th. 
At  four  different  times  during  this  period  the  officers  applied 
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for  cargo,  and  the  shipper  replied,  "We  have  none  for  you," 
and  at  last  said,  "  I  have  no  cargo  for  you,  you  had  better  go 
away."  The  judges  were  unanimous  in  the  opinion  that  this 
conduct  of  the  agent  did  not  relieve  the  plaintiff  from  the 
obligation  to  remain  the  forty  days,  and  that  on  that  account 
he  could  not  recover,  Mr.  Benjamin  in  his  work  on  Sales,  487, 
discussing  this  question  in  its  relation  to  his  specialty,  says: 
**A  mere  assertion  that  a  party  will  be  unable  or  will  refuse 
to  perform  his  contract  is  not  sufficient;  it  must  be  a  distincty 
unequivocal  and  absoliUe  refvsal  to  perform  the  promise^  and 
must  be  treated  and  acted  upon  as  such  by  the  party  to  whom 
tiio  promise  is  made.  It  is  very  clearly  established  that  if  an 
insurance  company  accepts  premiums  with  knowledge  of  a 
forfeiture,  it  thereby  waives  the  forfeiture.  BotUon  v.  Am. 
Mut.  Life  j&w.  Ob.,  25  Conn.,  642.  The  refusal  of  the  com- 
pany was  only  an  act  of  justice  to  themselves  and  of  common 
fairness  to  the  holder  of  the  policy.  Nor  did  the  plaintiff 
accept  or  treat  it  as  a  renunciation.  He  made  no  offer  to 
release  the  policy  and  to  claim  his  damages,  but  continued  to 
hold  the  policy,  ready  to  claim  the  benefit  of  it  if  the  person 
insured  should  die. 

C.  E.  Perkins  and  J.  0.  Day^  for  the  defendant  in  error. 

The  action  was  not  prematurely  brought.  The  authorities, 
and  those  of  the  text  writers  who  touch  upon  this  subject,  all 
agree  that  when  a  life  insurance  company  repudiates  a  policy 
in  the  lifetime  of  the  party  whose  life  is  insured,  an  action 
lies  at  oncey  as  for  a  breach  of  contract.  McKee  v.  Phoenix 
Life  Ins.  Oo.j  28  Misso.,  883 ;  Hancock  v.  New  York  Life  Ins. 
Co  ,  U.  S.  Circuit  Court,  4  Big.  Ins.  Cases,  488 ;  Selme  v. 
PhUa.  Life  Ins.  Co.^  61  Penn.  S.  R.,  107;  Smith  v.  ChaHer 
Oak  Life  Ins.  Co.j  6  Big.  Ins.  Cases,  212;  Union  Central 
Life  Ins.  Co.  v.  Poettker^  id.,  449;  Bliss  on  Life  Ins.,  §  417; 
May  on  Ins.,  §  425.  It  is  believed  that  no  case  can  be  found 
in  the  books  where  an  action  of  this  kind  arising  on  a  policy 
of  life  insurance  repudiated  by  the  insurance  company,  has 
been  held  not  to  be  sustainable  because  brought  before  the 
decease  of  the  person  whose  life  is  insured.    In  England,  in 
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cases  other  than  those  arising  on  policies  of  life  insurance, 
the  doctrine  that  an  action  for  damages  as  for  the  breach  of 
the  contract  will  lie  immediately  whenever  a  contract  is  dis- 
tinctly repudiated  prior  to  the  time  of  performance,  is  now 
fully  established.    Frost  v.  KnigJUy  L.  Reps.,  7  Exch.,  Ill, 
(reversing  Frost  v.  Knight,  L.  R.,  5  Exch.,  322;)  Danube  ^ 
Black  Sea  R,  R.  Co.  v.  XenoSj  13  Com.  Bench,  N.  S.,  826; 
Metcalfe  v.  Britannia  Iron  Works  Co.,  L.  Reps.,  1  Q.  B.  Div., 
634 ;  HochsUr  v.  De  la  Tour,  2  Ell.  &  Bl.,  678 ;  Short  v.  Stone^ 
8  Q.  Bench,  358;  Ford  v.  Tilet/j  6  Barn.  &  Cress.,  325; 
Bowdell  V.  Parsons,  10  East,  359.    This  is  recognized  as 
established  law  in  England  in  2  Chitty  on  Contracts,  11  Am. 
ed.,  1067.    This  doctrine  has  also  been  acted  upon  in  this 
country.    Holloway  v.  Oriffith,  32  Iowa,  409,  412 ;  Crabtree 
V.  Messersmith,  19  Iowa,  180 ;  Burtis  y.  Thompson,  42  N. 
York,  246;  Heard  y.  Bowers,  23  Pick.,  455.     See  also  the 
opinion  of  Commissioner  Dwight  in  a  case  before  the  New 
York  Commission  of  Appeals.    Howard  v.  Daly,  61 N.  York, 
362.    Also  Freer  v.  Denton,  61  N.  York,  492,  and  a  discua- 
sion  of  the  question,  without  decision,  in  Dugan  v.  Anderson, 
86  Maryl.,  567.     Also  Ex  parte  Pollard,  2  Lowell,  414.    A 
case  closely  analogous  is  Masterton  v.  Mayor  ^c.  of  Brooklyn, 
7  Hill,  61.    The  English  doctrine  as  now  established  is  much 
broader  than  the  exigencies  of  this  case  require.     A  recent 
case  in  Massachusetts  questions  the  doctrine  as  one  of  uni- 
versal application,  but  seeips  to  recognize  its  correctness  in 
its  application  to  a  case  of  the  present  character.    The  dis- 
tinction is  made  prominent  in  the  case.    Daniels  v.  Netffton, 
114  Mass.,  530.     See  also  Mullaly  v.  Austin,  97  id.,  80.    A 
similar  limitation  of  the  doctrine  is  suggested  as  proper  in  2 
Parsons  on  Contracts,  666,  and  note.    The  author  says:  **It 
might  seem  more  reasonable  to  permit  such  an  action  only 
when  the  capacity  of  the  promisor  could  not  be  restored 
before  the  day,  or  the  promisee  had  sustained  a  present 
injury."    Mr.  Commissioner  Dwight,  in  Howard  v.  Daly, 
before  cited,  makes  a  similar  suggestion.    The  present  case 
falls  fully  within  the  doctrine  as  thus  limited.    The  contract 
of  life  insurance  is  a  peculiar  one,  and  unlike  any  other,  and 
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Hie  doctrine  in  question  is  more  applicable  to  it  than  to  almost 
any  other  species  of  contract.  There  is  an  implied  contract 
to  receive  the  annual  premiums,  and  thus  not  only  keep  the 
policy  in  force,  but  also  formally  recognize  its  validity,  and 
this  recognition  is  of  great  importance  to  the  assured.  "  The 
right  to  keep  the  policy  alive  by  payment  is  a  privilege  secured 
to  the  insured  by  his  agreement  with  the  insurer."  St.  Louis 
Mut.  Life  Ins.  Co.  v.  Chigsly,  10  Bush,  310,  314;  Thompson. 
V.  Cundiffy  11  id.,  568.  The  assured  purchases  a  right  to 
have  the  policy  kept  in  force.  Worthington  v.  Charter  Oak 
Life  Ins.  Co. J  41  Conn.,  899.  "The  obligation  to  pay  and 
the  obligation  to  receive  are  mutual."  Cohen  v.  N.  T.  Mut. 
I4fe  Ins.  Co.y  60  N.  York,  610^  625.  By  the  refusal  to 
receive  the  premiums,  and  the  repudiation  of  the  contract, 
the  assured  "sustains  a  present  injury"  in  various  ways;  for 
instance,  the  policy  becomes  practically  worthless  for  the 
purpose  of  raising  money  upon  it,  which  is  a  common  and 
legitimate  use  of  a  policy.  See  N.  York  Life  Ins.  Co.  v. 
Statham,  3  Otto,  24.  Great  practical  injustice  would  be  done 
if  in  a  case  of  this  kind  no  action  could  be  sustained  until  the 
decease  of  the  party  whose  life  is  insured.  Union  Central 
lAfe  Ins.  Co.  v.  Poettker^  6  Big.  Ins.  Cases,  449. 

Cabpenter,  J.  This  action  is  brought  upon  a  policy  of 
insurance  upon  tlie  life  of  James  B.  Colt.  The  policy  is 
recited  in  the  declaration.  It  is  then  averred  that  tlie 
defendants  assumed  and  faithfully  promised  to  perform  all 
the  stipulations  and  agreements  in  that  instrument  on  their 
part  to  be  performed,  and  to  keep  the  policy  in  force  for  the 
term  of  the  whole  continuance  of  tlie  life  of  the  said  Colt 
upon  the  terms  and  conditions  therein  set  forth.  It  then 
alleges  payment  of  the  annual  premiums  until  October  28th, 
1872,  on  which  day  another  payment  fell  due  for  the  year 
then  next  ensuing,  and  a  tender  of  the  amount  due  that  day, 
and  a  refusal  of  the  defendants  to  receive  it.  It  also  alleges 
an  express  declaration  by  the  defendants  that  they  would  not 
longer  continue  the  policy  in  force,  and  that  the  same  had 
ceased  and  determined  and  had  become  null  and  void.    A 

Vol.  xlv.— 62 


Digitized  by 


Google 


490     HARTFORD,  MIDDLESEX  AND  TOLLAND. 

Day  V.  Conn.  General  Life  Ins.  Co. 

verdict  was  rendered  for  the  plaintiff,  and  the  defendants  filed 
a  motion  in  arrest  of  judgment  for  the  insuflSciency  of  the 
declaration.  The  questions  arising  on  the  motion  were 
reserved  for  the  consideration  of  this  court. 

It  is  not  claimed  that  the  alleged  promise  to  keep  the  policy 
in  force  is  found  in  terms  in  the  policy.  The  only  express 
promise  found  therein  is  to  pay  the  policy  upon  the  death  of 
the  insured — a  contract  to  pay  in  the  future  a  certain  sum  of 
money.  But  it  is  claimed  that  there  is  an  implied  promise 
to  receive  the  premiums  and  keep  the  policy  in  force,  and  a 
breach  of  this  implied  promise  constitutes  the  plaintiff's  whole 
cause  of  action.  "Implied  contracts,"  says  Blackstone,  " are 
such  as  reason  and  justice  dictate,  and  which  therefore  the 
law  presumes  that  every  man  undertakes  to  perform." 
"  Implied  contracts  are  those  which  are  raised  by  operation  of 
law."  1  Swift's  Digest,  175.  The  law  raises  no  contract  by 
implication  unnecessarily.  Therefore  when  substantial 
justice  may  be  done  without  it,  if  the  party  in  ivhose  behalf 
it  is  claimed  does  not  need  it  to  protect  him  in  the  enjoyment 
of  some  legal  right,  and  the  party  against  whom  it  is  claimed 
does  not  otherwise  obtain  some  unfair  and  illegal  advantage, 
no  contract  will  be  implied.  Let  us  test  this  case  by  an 
application  of  these  principles. 

The  plaintiff  purchased  this  policy  with  knowledge  of  the 
nature  of  the  contract,  the  conditions  therein  contained,  and 
the  obligations  thereby  imposed.  He  assumed  the  liabilities 
and  the  risks  growing  out  of  the  conditions  without  any 
expectation  of  receiving  any  thing  in  return  until  the  policy 
by  its  terms  should  become  payable.  When  it  does  become 
payable  the  defendants  must  pay  it  unless  they  have  a  legal 
defense.  If  the  policy  had  become  null  and  void,  as  the 
defendants  claimed,  that  would  be  a  legal  defense.  But  the 
jury  found  against  the  defendants  on  that  claim,  and  the 
question  recurs  as  to  the  legal  effect  of  refusing  to  receive  the 
premiums  and  improperly  declaring  the  policy  void.  These 
were  the  defendants'  acts  alone,  not  only  without  the  concur- 
rence of  the  plaintiff,  but  against  his  wishes.  It  certainly 
requires  no  argument  to  show  that  neither  of  these  acts,  nor 
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both  combined,  would  be  any  defence  to  the  action.  The 
plaintiff  then  would  possess  all  his  legal  rights  unimpaired, 
notwithstanding  the  action  of  the  defendants. 

But  it  may  be  said  that  the  refusal  of  the  defendants  to 
accept  the  premium  and  recognize  the  continued  existence  of 
the  policy  raises  a  doubt  as  to  its  validity,  and  throws  a  cloud, 
so  to  speak,  over  the  plaintiff's  property.  Tliis  may  be  so; 
but  the  claim  that  a  contract  has  become  null  and  void  by 
reason  of  the  violation  of  some  condition  therein  contained 
is  not  an  invasion  of  the  legal  rights  of  the  other  contracting 
party.  K  the  claim  is  not^well  founded  the  party  claiming  it 
will  take  nothing  by  it,  and  the  legal  rights  of  the  other  party 
will  remain  unimpaired.  This  must  be  true  of  most  contracts ; 
hence  there  will  be  no  occasion  to  invoke  the  aid  of  the  law 
to  imply  a  contract  in  addition  to  that  expressed  by  the  par* 
ties.  If  however  by  reason  of  the  peculiar  natui*e  of  this 
contract,  and  the  length  of  time  which  may  elapse  before  a 
suit  can  be  brought  on  the  express  promise,  there  is  danger 
that  the  party  may  be  prejudiced,  perhaps  a  court  of  equity 
upon  a  proper  petition  might  have  power  to  determine  the 
question  of  forfeiture  in  advance,  and  if  found  not  to  exist  to 
declare  the  policy  to  be  in  full  force.  But  however  this  may 
be,  we  think  it  is  quite  clear  that  justice  may  be  done  and  the 
rights  of  the  plaintiff  fully  protected  without  resorting  to  an 
implied  contract.  Nor  can  it  be  successfully  claimed  that  the 
defendants  by  their  action  obtained  any  undue  or  illegal  advan- 
tage. K  they  were  mistaken  in  their  claim  that  the  policy 
was  forfeited,  and  if  it  be  true  that  the  policy  notwithstanding 
such  claim  remains  in  full  force,  and  that  the  defendants  in 
due  time  will  be  liable  thereon,  the  result  of  the  defendants' 
course  will  simply  be  the  loss  of  interest  more  or  less  on  the 
premiums.  Tlie  advantages  of  such  a  result  would  be  with 
the  plaintiff  and  not  with  the  defendants. 

Again,  the  law  raises  an  implied  contract  ordinarily  and 
perhaps  always  for  the  purpose  of  carrying  into  effect  the 
presumed  intention  of  the  parties.  When  therefore  the 
consequence  will  be  something  entirely  different  from  that 
contemplated  by  the  parties,  or  if  the  court  cannot  clearly 
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see  that  the  probable  consequences  were  intended  by  the 
parties,  no  contract  will  be  implied.  Let  us  apply  tliis  test. 
We  will  suppose  that  the  defendants  really  and  in  good  faith 
claimed  that  the  policy  was  forfeited  by  a  breach  of  the  con- 
dition. They  could  not  receive  the  premium  without  thereby 
waiving  the  forfeiture ;  and  if  they  could,  common  fairness 
would  require  that  they  should  give  notice  of  their  intention 
to  claim  the  forfeiture  and  decline  to  take  tlie  premium. 
Now  according  to  the  plaintiff's  claim  they  could  not  do  this, 
if  unsuccessful,  without  forfeiting  all  their  advantages  in  the 
contract ;  yea  more,  they  not  only  lose  all  profits,  but  they 
have  actually  carried  the  risk  durtng  all  the  time  the  policy 
was  in  force.  It  is  in  the  nature  of  a  penalty  for  making  a 
legal  claim  in  good  faith  in  a  court  of  justice.  It  cannot  be 
presumed  that  the  parties  intended  this.  Penalties  and 
forfeitures  are  odious  to  the  law,  and  where  they  are  necessa- 
rily involved  in  the  consequences  of  an  implied  contract,  no 
contract  will  be  implied.  But  if  there  is  no  forfeiture  in 
respect  to  just  profits,  the  rule  of  damages  being,  instead  of 
the  premiums  paid  vrfth  interest,  the  plaintiff's  proportion  of 
the  reserve,  even  then  the  contract  would  seem  to  be  termi- 
nated with  a  loss  to  the  company  of  all  future  profits.  The 
law  will  not  presume  that  that  was  the  intention  of  the 
parties.  If  the  contract  was  not  terminated  then  a  more 
serious  objection  to  an  implied  contract  arises — a  possible 
liability  on  both  an  implied  and  an  express  promise ;  in  other 
words  a  liability  to  refund  the  premiums  or  pay  the  value  of 
the  reserve  on  an  implied  promise,  and  ultimately  to  pay  the 
sum  named  in  the  policy  on  the  express  promise. 

We  think  therefore  upon  principle  that  the  law  raises  no* 
such  contract  as  the  plaintiff  contends  for. 

We  are  also  of  the  opinion  that  the  authorities  cited  in 
support  of  the  plaintiff's  claim  ai^e  not  exactly  in  point,  and 
do  not  support  the  conclusion  arrived  at.  The  leading  cases 
are  Hochster  v.  De  la  Tour^  20  E.  L.  &  E.,  157,  and  Frost  v. 
Knight^  Law  Reports,  7  Exch.,  111.  The  first  was  an  action 
on  a  contract  to  employ  the  plaintiff  as  a  courier,  to  commence 
at  a  certain  day.    Before  the  time  arrived  the  defendant 
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repudiated  the  contract  and  declared  he  would  not  perform 
it.  It  was  held  that  the  plaintiff  might  treat  that  as  a 
breach  and  sue  as  for  a  breach  of  the  contract  before  the  time 
appointed  for  it  to  commence.  The  ground  of  the  decision 
will  appear  from  the  following,  which  we  copy  from  tlie 
opinion  of  Lord  Campbell,  C.  J.  "But  it  cannot  be  laid 
down  as  a  universal  rule  that  where  by  agreement  an  act  is 
to  be  done  on  a  future  day  no  action  can  be  brought  for  a 
breach  of  the  agreement  till  the  day  for  the  doing  the  act  has 
arrived.  If  a  man  promises  to  marry  a  woman  on  a  certain 
day,  and  before  that  day  marries  another  woman,  he  is 
instantly  liable  to  an  action  for  breach  of  promise  of  mar- 
riage. If  a  man  contracts  to  execute  a  lease  on  and  from  a 
future  day  for  a  certain  term,  and  before  that  day  executes  a 
lease  to  another  for  the  same  term,  he  may  be  immediately 
sued  for  breaking  the  contract.  So  if  a  man  contracts  to  sell 
and  deliver  specific  goods  on  a  future  day,  and  before  the  day 
he  sell?  and  delivers  them  to  another,  he  is  immediately  liable 
to  an  action  at  the  suit  of  tlie  person  with  whom  he  first 
contracted  to  sell  and  deliver  them.  One  reason  alleged  in 
support  of  such  an  action  is,  that  the  defendant  has  before 
the  day  rendered  it  impossible  for  him  to  perform  the  contract 
at  the  day;  but  this  does  not  necessarily  follow,  for  prior  to 
the  day  fixed  for  doing  the  act  the  first  wife  may  have  died ; 
a  surrender  of  the  lease  executed  might  be  obtained ;  and  the 
defendant  might  have  re-purchased  the  goods,  so  as  to  be  in 
a  situation  to  sell  and  deliver  them  to  the  plaintiff.  Anoflier 
reason  may  be  that,  when  there  is  a  contract  to  do  an  act  on 
a  future  day,  there  is  a  relation  constituted  between  the 
parties,  in  the  mean  time,  by  the  contract,  and  that  they 
impliedly  promise  that  in  the  mean  time  neither  will  do  any- 
thing to  the  prejudice  of  the  other  inconsistent  with  that 
relation.  As  an  example,  a  man  and  woman  engaged  to 
marry  are  affianced  to  one  another  during  the  period  between 
the  time  of  the  engagement  and  the  celebration  of  the  mar- 
riage. In  this  very  case  of  traveller  and  courier,  from  the 
day  of  flie  hiring  till  the  day  when  the  emplojrment  was  to 
begin  fhey  were  engaged  to  each  other,  and  it  seems  to  be  a 
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breach  of  an  implied  contract  if  either  of  them  renounces  the 
engagement." 

Here  the  words  "  impliedly  promise "  and  "  implied  con- 
tract" are  used  in  a  yerj  general  sense,  and  not  as  indicating 
technically  a  promise  or  agreement  on  which  an  action  can  be 
brought.  They  seem  to  be  used  to  indicate,  not  an  independ- 
ent agreement,  but  something  incident  to  and  forming  a  part 
of  the  express  promise  and  inseparable  from  it,  a  breach  of 
which  was  regarded  as  evidence  of  or  equivalent  to  a  breach 
of  the  express  contract.  The  action  it  will  be  observed  was 
not  brought  on  an  implied  contract  "not  to  renounce  the 
engagement"  but  on  an  express  promise  to  hire  the  plaintiff. 
So  too  of  the  examples  put  by  way  of  illustration.  Lord 
Campbell  does  not  say  that  an  action  will  lie  on  an  implied 
promise  not  to  lease  to  another,  or  not  to  sell  and  deliver  the 
goods  to  another,  but  on  the  express  promise  to  lease  or  to 
sell  and  deliver  goods  to  the  plaintiff. 

The  case  of  Frost  v.  Knight  was  an  action  on  a  promise  to 
marry  on  the  death  of  the  defendant's  father.  While  the 
father  was  yet  living  the  defendant  broke  off  tlie  engagement. 
It  was  held  that  an  action  would  lie  immediately.  The  court 
says  that  by  the  contract  of  marriage  a  "  new  status,  that  of 
betrothment,  at  once  arises  between  the  parties.  This  rela- 
tion it  is  true  has  not  by  the  law  of  England  the  same  impor- 
tant consequences  which  attached  to  it  by  the  canon  law  and 
the  law  of  many  other  countries.  Nevertheless  it  carries 
with  it  consequences  of  the  utmost  importance  to  the  parties. 
Each  becomes  bound  to  the  other;  neither  can  consistently 
with  such  a  relation  enter  into  a  similar  engagement  with 
another  person;  each  has  an  implied  right  to  have  this 
relation  continued  till  the  contract  is  finally  accomplished  by 
marriage."  Here  too  it  will  be  observed  there  is  no  intima- 
tion that  a  suit  may  be  brought  for  a  breach  of  an  implied 
agreement,  but  substantially  the  same  language  is  used,  and 
in  the  same  sense,  and  for  the  same  purpose,  as  that  used  in 
Hoehster  v.  De  la  Tour.  It  will  be  remembered  also  that  the 
action  was  not  brought  on  an  implied  promise  not  to  marry 
another  person,  but  on  the  express  promise  to  marry  the 
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plaintiff.  In  this  case  it  is  different.  The  action  is  not 
brought  on  the  express  promise  which  the  defendants  entered 
into  to  pay  money,  but  on  an  alleged  implied  promise  to 
receive  the  premiums  and  keep  the  policy  in  force. 

The  cases  referred  to  are  leading  cases  on  the  subject  of 
maintaining  actions  on  promises  before  the  time  arrives  for 
their  performance.  They  have  been  followed  by  some  of  the 
American  courts,.  In  Burtis  v.  Thompson^  42  N.  York,  246, 
they  were  apparently  followed,  but  in  Freer  v.  Denton^  61  N. 
York,  492,  a  majority  of  the  court  of  commissioners  hesitated, 
and  it  may  be  regarded  as  an  open  question  in  that  state.  In 
Dugan  v.  Ander9<m^  36  Maryland,  667,  the  question  was  dis- 
cussed but  not  decided.  In  Massachusetts  they  have  been 
rejected,  and  the  soundness  of  the  principle  upon  which  they 
rest  questioned.  Daniels  v.  Nevrtov.^  114  Mass.,  630.  We 
have  now  no  occasion  to  say  whether  in  a  case  exactly  in  point 
we  should  or  should  not  follow  them,  and  purposely  leave  it 
an  open  question.  Wo  would  remark  however  that  the  cases 
seem  to  establish  the  proposition  that  an  action  may  bo 
brought  upon  a  contract  in  advance  of  the  time  fixed  for  its 
performance,  where  the  conduct  of  the  other  party  has  been 
such  as  to  work  a  practical  destruction  of  the  contract  or  to 
deprive  the  plaintiff  of  all  benefit  to  be  derived  therefrom. 
The  execution  of  a  lease,  and  the  sale  of  goods  to  another 
party,  and  the  marrying  another,  seem  to  be  cases  of  this 
character,  notwithstanding  the  criticism  of  Lord  Campbell. 
Tlie  parties  had  placed  themselves  in  a  position  in  which  it 
was  impracticable  for  them  to  fulfill  the  contract  and  which 
rendered  it  morally  certain  that  they  would  not  and  could  not 
perform  it.  Not  so  in  the  present  case.  Nothing  done  by 
the  defendants  rendered  it  impossible  for  them  to  perform 
their  contract,  or  in  any  way  interfered  with  the  payment  of 
money  when  it  should  become  due.  The  cases  referred  to 
were  not  contracts  for  the  payment  of  money.  One  was  a 
contract  for  hiring,  the  other  was  an  agreement  to  marry. 
When  in  the  one  case  there  was  a  declaration  by  one  party 
that  he  would  not  hire,  and  that  was  accepted  by  the  other  as 
an  end  of  the  contract,  and  in  the  other  case  one  party  mar- 
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ried  another  person,  there  was  in  each  case  an  effectual  and 
substantial  breach  of  tlie  contract.  Tlie  thing  agreed  to  be 
done  could  not  or  would  not  be  done,  and  nothing  was  left 
but  for  the  party  in  fault  to  compensate  the  other  in  damages. 
The  damages  can  be  ascertained  perhaps  as  well  in  an  action 
brought  before  the  time  for  performance  as  afterwards. 
Hence  an  action  on  the  express  contract  for  a  breach  has 
been  maintained.  In  this  case  the  contract  is  to  pay  money 
at  a  future  day.  Until  that  day  arrives  there  can  be  no 
breach.  The  party  promising  may  cease  to  exist  or  become 
bankrupt  before  the  day,  so  that  it  will  be  morally  certain 
that  the  contract  will  not  be  performed ;  but  that  is  no  breach, 
and  will  not  justify  the  bringing  of  an  action  on  tlie  contract. 
No  act  of  the  promissor  in  a  case  like  this  without  the  con- 
sent of  the  promissee  will  rescind  or  terminate  the  contract, 
and  no  act  of  his  before  the  time  will  amount  to  a  breach. 
The  declaration  that  he  will  not  pay  or  cannot  pay  does  not 
relieve  him  of  his  obligation.  That  still  remains  in  force, 
and  when  the  time  arrives,  if  of  sufficient  pecuniary  ability, 
he  may  be  compelled  to  perform  specifically,  that  is,  to  pay 
the  money.  The  reason  that  he  gives  that  he  will  not  pay — 
that  the  promisee  has  done  some  act  or  omitted  to  do  some- 
thing whereby  the  contract  is  forfeited— does  not  strengthen 
the  claim.  The  reason  may  or  may  not  be  true.  If  it  is 
true  that  of  itself  ends  the  contract  and  no  action  can  be 
maintained  at  any  time.  If  it  is  not  true  the  claim  amounts 
to  nothing.  It  is  no  invasion  of  the  legal  rights  of  the  other 
party,  as  the  contract  still  remains  in  force.  The  claim  of 
the  plaintiff  therefore  is  really  this: — if  an  insurance  com- 
pany makes  a  claim  that  the  policy  is  forfeited  by  a  breach  of 
some  condition  contained  in  it,  and  the  claim  is  not  main- 
tained, the  policy  is  thereby  converted  into  a  contract  to  pay 
money  at  an  earlier  day,  or  that  some  obligation  to  pay  money 
arises  by  implication  of  law  dehors  the  express  contract,  and 
in  some  measure  independent  of  it,  which  may  be  enforced 
immediately.  Neither  position  is  tenable,  and  neither  can  be 
maintained  upon  principle  or  by  authority. 
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Hiis  ease  is  also  to  be  distingtnslied  from  a  class  of  cases 
irbere  both  parties  copcur  in  treating  a  contract  as  rescinded, 
or,  wkat  is  the  same  thing,  where  one  party  repudiates  the 
contract  and  declarer  that  he  will  not  perform  it,  and  the 
other  thereupon  elects  to  treat  fhe  contract  as  at  an  end  and 
brings  an  action  as  for  ft  breach.  In  such  cases  actions  maj 
be  maintained  either  on  the  eicpress^  contract  or  on  an  implied 
contract*  Where  one  party  has  paid  money  or  performed 
services  for  which  he  has  not  received  a  fair  equiralent,  th^ 
law  will,  if  need  bC)  imply  ft  contract  to  refund  or  pay  what 
ia  equitably  due  in  order  to  prevent  injustice.  And  this  prin- 
ciple has  been  applied  to  insurance  cases. 

In  MeKee  v.  The  Phoenh  Z^e  Inmremee  Co.^  28  Missouri, 
888,  it  was  held  that  ^^if  the  defendant^  company  wrongfully 
determined  the  contract  by  refusing  to  receive  ft  premium 
when  due,  then  the  plaintiff  had  a  right  to  treat  the  policy  ad 
at  an  end,  and  to  recover  all  the  money  she  had  paid  under  it.*' 

In  Sawland  V,  The  OontinefUal  Life  Insurance  Co.,  121 
Hass.,  499,  ttie  premium  ^fell  due  on  Sunday,  and  payment 
was  tendered  on  Monday  and  refused.  A  suit  was  brought 
eleven  months  afterwards,  with  no  previous  notice  to  the 
fiompanf  that  the  plaintiff  elected  to  abandon  the  policy. 
The  court  held  that  the  suit  could  not  be  maintained,  on  the 
gn)und  that  the  election  was  not  within  a  reasonable  time. 

In  McAlliiter  v.  The  New  England  Mtntudl  Ltfe  Insurance 
Co.^  101  Mass.,  568,  the  insured  refused  to  pay  a  premium 
note,  and  declared  that  "he  would  not  have  any  thing  more  to 
do  with  the  insurers  and  abandoned  the  whole  thing;"  but  he 
retained  the  policy  and  the  insurers  retained  the  note,  nor  did 
it  appear  that  they  consented  to  the  abandonment  It  was 
held  that  the  policy  remained  in  force. 

These  authorities  show,  and  that  alone  is  fhe  purpose  for 
which  we  cite  them,  that  in  order  to  terminate  the  policy  in 
such  cases  the  concurrence  of  both  parties  is  necessary. 

In  Haines  v.  The  American  Poprdar  Life  Insurance  Cb.y 
69  N.  York,  486,  the  company  refused  to  receive  the  pre** 
miums,  claiming  that  the  policy  had  lapsed.  The  plaintiff 
brouglrt  an  action  against  the  company  to  have  the  policy 
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adjudged  in  force,  and  obtained  judgment.  The  judgment 
was  aflBrmed  by  tlie  Court  of  Appeals.  In  CoTien  v.  The  New 
York  Mutual  Life  Insurance  Co.j  60  N.  York,  610,  it  was 
held  that  the  court  might  exercise  equity  powers  and  declare 
the  legal  status  of  the  parties. 

Thus  it  would  seem  that  a  person  situated  as  the  plaintiff 
was  may  choose  between  two  remedies — ^Ist.  He  may  elect 
to  consider  the  policy  at  an  end;  in  wliich  case,  with  a 
declaration  containing  proper  averments,  he  may  recover  the 
equitable  and  just  value  of  the  policy.  He  ought  not  to 
•recover  more,  as  the  policy  was  terminated  by  mutual  consent, 
and  it  does  not  seem  to  be  a  case  where  either  party  ought  to 
be  subjected  to  penal  consequences.  Of  course  such  a  case 
should  depend  upon  the  question  whether  the  policy  was 
rightfully  declared  forfeited.  If  it  was,  the  plaintiff  can  not 
recover ;  if  it  was  not,  he  wiU  recover  the  full  value  of  the 
policy,  2d.  If  he  desires  that  the  policy  shall  continue,  he 
may  institute  a  proceeding  to  have  it  adjudged  to  be  in  force, 
in  which  case  the  question  of  forfeiture  may  bo  determined. 
In  chat  case  the  rights  of  the  parties  will  be  determined  in  a 
reasonable  time,  the  parties  will  be  relieved  of  suspense,  and 
if  it  is  decided  against  the  forfeiture  both  parties  will  have 
what  they  originally  contracted  for. 

Perhaps  a  third  course  is  open  to  him,  and  that  is,  to  tender 
the  premium,  and,  if  refused,  wait  until  the  policy  by  its 
terms  becomes  payable,  and  then  test  the  forfeiture  in  a 
proper  action  on  the  policy.  This  course  may  involve  delay 
for  a  long  series  of  years,  during  which  both  parties  will  be 
in  uncertainty  as  to  their  legal  rights;  and  it  will  be  attended 
mth  this  further  disadvantage,  that  both  parties  may  find  it 
difficult  to  obtain  proper  proof. 

The  plaintiff  in  tliis  case  pursued  an  entirely  different 
course.  He  did  not  wait  for  the  policy  to  become  a  claim,  he 
did  not  resort  to  a  court  of  equity  to  haye  the  policy  estab- 
lished, and  he  did  not  elect  to  consider  the  policy  at  an  end. 
But  he  brought  a  suit  on  an  alleged  implied  promise,  and 
seeks  to  recover  the  full  amount  of  the  premiums  paid  with 
interest,  leaving  the  question  of  the  defendants'  liability  on, 
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the  expresc  promise  contained  in  the  policy  an  open  one. 
This  we  think  cannot  be  done. 

The  plaintiffs  declaration  is  insufficient,  and  the  Superior 
Court  is  advised  to  arrest  the  judgment. 

In  tliis  opinion  the  other  judges  concurred. 


WiLUAM  AlSOP  and  ANOTHER  V9.  WlLUAM  S.   WhITE. 

Personal  property  was  attached  by  the  plaintiffs  and  a  receipt  under  seal  given 
for  it  to  the  officer  by  the  defendant  and  another,  acknowledging  the  attach- 
ment, and  a  certain  value  of  the  property,  and  promising  to  re-deliver  it  on 
demand  or  pay  the  judgment  obtained.  A  year  after,  and  while  the  suit  was 
pending,  the  defendant  went  into  bankruptcy  and  made  a  composition  with 
his  creditors  under  the  bankrupt  law.  The  claim  in  suit  was  put  by  him  into 
his  schedule  and  notice  given  the  attaching  creditors,  who  refused  to  join  in 
the  composition  or  to  accept  the  composition  notes  when  tendered.  The  court 
below  rendered  judgment  in  the  suit  for  the  full  amount  of  the  debt,  with  an 
order  that  the  execution  be  collected  only  out  of  the  property  attached.  Held, 
on  a  motion  in  error — 

1.  That  the  defendant  could  not  be  heard  to  deny  that  there  was  a  valid  attach- 
ment of  the  property. 

3.  That  the  composition  proceedings  had  not  affected  the  plaintiffs'  right'  to 
judgment  in  the  suit  for  the  full  amount  of  the  debt. 

3.  That  the  form  of  the  judgment,  limiting  its  operation  to  the  property 
attached,  was  right. 

Assuicpsrr  on  a  promissory  note ;  brought  to  the  Superior 
Ck>urt  in  Hartford  County,  and  tried  to  the  court,  on  a  special 
plea  in  bar,  before  Oulverj  J.  Facts  found  and  judgment 
rendered  for  the  plaintiffs,  and  motion  m  error  by  the  defend- 
ant.   The  case  is  fully  stated  in  the  opinion. 

L.  JE.  StantoTiy  with  whom  was  (?.  (?.  SUly  for  the  plaintiff 
in  error. 

6.  JB.  Chrosiy  for  the  defendants  in  error. 

Vabdbb,  J.    In  May,  1876,  Alsop  &  Clark  instituted  this 
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aetion  of  assmnpaft  in  tiie  Superbr  Chmrt  for  Hartford  Coanty 
against  William  S.  White,  and  bj  wajr  of  seeurijiy  afctadied  t 
qnantitjr  of  lumber  bel(»(iging  to  bim.  Of  this  tbe  oflScer 
permitted  bim  to  resmne  pofloesaioa  upon  the  deliTery  of  the 
following  receipt : 

^^  Received  of  Homer  T:  tt^sell,  depaty  Bberiff  of  tbe 
coimty  of  Hartford,  fifty  thousand  feet  of  clear  lumber,  and 
fifty  thousand  feet  of  second  clear  lumber,  all  which  is  this 
day  attached  as  the  property  •*  WiHiam  S.  White,  at  the  suit 
of  Alsop  &  Clark  against  said  William  S.  White ;  as  per  writ 
demanding  four  thousand  dollars  damages  and  costs  of  suit, 
and  returnable  to  the  Jvij  tarai.  of  tb€>  Superior  Coiurt  for 
Hartford  County,  on  the  first  Tuesday  of  July,  1876.  Which 
said  property  we  hereby  jointly  and  severally  acknowledge 
a^d  covenant  to  be  the  proper  estate  of  said  defendant,  and 
to  have  been  in  the  possessioa  of  the  said  Homer  T.  Bieadl, 
under  attachment  in  the  abore-mentioned  suit,  and'  tp  be  of 
the  value  of  four  thousand  dollars.  And  we  further  jointly 
and  seierally  covenant  to  keep  tbe  same,  at  our  own  risk  and 
expense,  and  to  re-deliver  the  same  to  the  said  Homer  T. 
Bissell,  or  to  his  order,  on  demand ;  and,  on  failure  Hiereof, 
to  pay  the  said  Bissell  fw  said  property  at  tbe  above  valua- 
tion, and  such  other  costs  and  damages  as  ha  may  snstain 
fliereby.  And  we  jointly  and  severally  covenant  that  in  case^ 
the  said  William  S.  White  shall  heopme  insolvent  or  bankrupt 
by  the  act  of  himself  or  his  creditors,  we  will  pay  the  amoust 
of  the  judgment  obtained  in  said  suit,  not  exceeding  tbe 
above-mentioned  value  of  the  property  herein  named,  to  the 
said  Bissell  or  his  order.  Dated  at  Hartford,  this  10th  day 
of  May,  1876.  William:  S.  White,    [t.  s.] 

GrEORGB   G.   SiLL.  [L.  S.]  " 

The  court  rendered  a  special  judgment  in  rem  in  favor  of 
the  plaintifis,  and  ordered  ezecutioa  to  issue,  to  be  levied 
upon  or  collected  out  of  the  property  attakshed,  ani  not. 
otherwise. 

The  defendant  files,  a  motion  in  error,  specifying  tliat  there 
was  error  in  deciding  that  the  plaintiffs'  claim  had  not  been 
ai(tisfibd  and  discharged  by  compoaitioii  proeeedtngs  in  the 
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United  States  District  Gourt ;  in  deciding  that  there  was  a 
Talid  attachment  of  the  lumber;  and  in  rendering  the  judg- 
ment in  rem. 

The  lien  ereaXied  bjr  placing  an  attachment  upon  property 
more  than  four  mouths  prior  to  tlie  institution  of  proceedings 
in  bankruptcy  against  the  owner  Remains  unaffected  thereby; 
the  fourteenth  section  of  the  bankinipt  act  providing  substan* 
tially  as  follows: — ^'^As  soon  as  an  assignee  is  appointed  and 
qualified,  the  judge,  Or  where  there  is  no  opposing  interest, 
the  register,  shall,  by  an  instrument  tinder  his  hand,  assign 
and  conrey  to  the  assignee  all  the  estate,  real  and  personal, 
of  the  bankrupt,  *  *  and  such  assignment  shall 
relate  back  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  by  the  operation  of  law  shall  vest  the  title  to  all 
such  property  and  estate,  both  r^l  and  personal,  in  the 
assignee,  although  the  same  is  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  and  shall  dissolve  any  sucli 
attachment  made  within  four  months  next  preceding  tiie 
commencement  of  the  bankruptcy  proceedings."  And  sec- 
tion 5103  of  the  Revised  Statutes  of  the  United  States,  being 
the  composition  clause  of  the  bankrupt  act  passed  in  1874^ 
provides  as  follows : ''  In  all  cases  of  bankruptcy  now  pending, 
or  to  be  hereafter  pending,  by  or  against  any  person,  whether 
an  adjudication  in  bankruptcy  shall  have  been  had  or  not,  ttte 
creditors  of  such  alleged  bankrupt  may,  at  a  meeting  called 
under  the  direction  of  the  court,  and  upon  not  less  than  ten 
days'  notice  to  each  known  creditor,  of  the  time,  place  and 
purpose  of  such  meeting,  such  notice  to  be  personal  or  other* 
wise  as  the  court  may  direct,  resolve  thcit  a  composition  pro- 
posed by  the  debtor  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  them  from  the  debtor*  And  such  resolutioii 
rtiall,  to  be  operative,  have  been  passed  by  a  majority  in 
number  and  three-fourths  in  value  of  the  creditors  of  the 
debtor  assembled  at  such  meeting  either  in  person  or  by 
proxy,  and  shall  be  confirmed  by  the  signatures  thereto  of  the 
debtor  and  two-thirds  in  number  and  one-half  in  value  of  all 
tiie  creditors  of  the  debtor*  ♦  ♦  Such  resolution^ 
together  with  the  statement  of  the  debtor  as  to  his  assets  imd 
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debts,  shall  be  presented  to  the  court;  and  the  court  shall, 
upon  notice  to  all  the  creditors  of  the  debtor  of  not  less  than 
five  days,  and  upon  hearing,  inquire  whether  such  resolution 
has  been  passed  in  the  manner  directed  by  this  section ;  and 
if  satisfied  that  it  has  been  so  passed  it  shall,  subject  to  the 
provisions  hereinafter  contained,  and  upon  being  satisfied  that 
the  same  is  for  the  best  interest  of  all  concerned,  cause  such 
resolution  to  be  recorded  and  statement  of  assets  and  debts 
to  be  filed;  and  until  such  record  and  filing  shall  have  taken 
place,  such  resolution  shall  be  of  no  validity.  *  *  The 
provisions  of  a  composition  accepted  by  such  resolution  in 
pursuance  of  this  section  shall  be  binding  on  all  the  creditors 
whose  names  and  addresses  and  the  amounts  of  the  debts 
due  to  whom  are  shown  in  the  statement  of  the  debtor  pro- 
duced at  the  meeting  at  which  the  resolution  shall  have  been 
passed,  but  shall  not  affect  or  prejudice  the  rights  of  any 
other  creditor." 

On  May  7th,  1877,  nearly  one  year  subsequent  to  the  date 
of  the  plaintiffs'  attachment,  the  defendant  made  in  the 
United  States  District  Court  a  proposition  for  composition, 
which  was  accepted  by  a  majority  in  number  and  three-fourths 
in  value  of  his  creditors,  and  was  subsequently  confirmed  by 
the  signatures  of  himself  and  two-thirds  in  number  and  one- 
half  in  value  of  his  creditors,  and  by  the  court.  The  plaits 
tiffs'  names  and  debt  were  "upon  the  schedule,  and  the  defend- 
ant offered  them  endorsed  notes  according  to  the  terms  of  the 
composition,  which  they  refused  to  take.  They  did  not 
appear,  or  present  any  claim  at  the  meeting. 

The  section  last  recited  is  to  be  considered  as  a  part  of  the 
law  establishing  a  system  of  bankruptcy,  providing  as  it  does 
for  a  compromise  between  debtor  and  creditor,  to  be  carried 
on  under  the  regulation  of  law  and  the  supervision  of  the 
court,  for  the  satisfaction  of  debts  for  sums  less  than  their 
respective  amounts,  for  the  relief  of  debtors  from  personal 
liability  for  the  unpaid  balance,  and  for  the  exercise  by 
creditors  of  the  right  to  insist  that  the  percentage  paid  shall 
be  as  large  as  the  property  can  reasonably  be  expected  to 
yield.  Its  effect  upon  liens  is  restricted  within  the  same  limit 
as  is  that  of  the  original  act. 
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The  defendant,  desiring  to  protect  himself  from  the  effect 
of  the  attachment  and  detention  of  the  property,  regained 
possession  by  giving  a  receipt  in  which  he  covenanted  to  keep 
and  re-deliver  it.  Doubtless,  a  subsequent  purchaser  from 
him  for  value  could  defend  against  a  demand  for  it  by  the 
oflScer;  but,  as  between  the  defendant  and  the  officer,  the 
former  is  not  to  be  heard  to  say  that  he  has  broken  his  cove- 
nant and  destroyed  the  lien ;  so  far  forth  as  he  is  concerned, 
tlie  legal  effect  of  his  contract  is,  that  for  the  purposes  of  the 
judgment  the  lien  remains  in  full  force.  This  being  true,  the 
law  will  provide  a  method  by  which  the  plaintiffs  can  make  it 
available.  Under  ordinary  circumstances  a  general  judgment 
would  have  been  rendered  in  their  favor.  But  the  compro- 
mise proceedings  forbid  this;  for,  by  these,  tlie  defendant  has 
shielded  himself  from  personal  liability  upon  his  d^bts ;  the 
plaintiffs  are  limited  to  their  security  upon  the  property 
attached;  the  right  to  avail  themselves  of  this  remains  to 
them ;  the  result  can  only  be  attained  by  the  special  judg- 
ment in  rem.  It  assumes  this  restricted  form  from  the  neces- 
sities of  the  case,  as  the  only  instrumentality  by  which  they 
can  possibly  gather  the  fruits  of  their  security.  To  deny 
them  this  is  to  destroy  judicially  a  lien  saved  by  the  legisla- 
ture. Parks  V.  Sheldon^  36  Conn.,  466 ;  Daggett  v.  Cook,  37 
id.,  843;  Batchelder  r.  Putnam j  54  N.  Hamp.,  84;  Tver  v. 
Sturges,  12  Met.,  462;  In  re  Albrecht,  17  Nat.  Bank  Register, 
287,  U.  S.  Dist.  Court,  East  Dist.  of  Michigan. 

The  officer,  while  he  was  in  possessioir  of  the  lumber, 
granted  the  defendant's  request  for  permission  to  sell  and 
deliver  some  portion  of  it ;  the  latfer  now  insists  that  this 
act  vacated  the  attachment  as  to  the  whole.  It  is  a  sufficient 
answer  to  this  to  say,  that  having  covenanted  that  the  whole 
was  under  a  valid  attachment,  he  cannot  now  deny  it. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Frank  Lazabus  v8.  William  B.  Elt. 

The  defendant  atUohed  the  pUintifTf  penonal  property,  end  a  few  daye  after 
abandoned  that  attachment,  and  attached  it  again  on  another  writ.  In  the 
latter  suit  he  afterwards  obtained  judgment,  and  the  property  wae  sold  npon 
execution  and  the  proceeds  applied  in  part  payment  of  the  judgment.  In 
an  action  of  trespass  and  trover  for  die  taking  and  conYenbn  4>f  the  prsiwifty^ 
it  was  held  that  the  damages  whieh  the  plaintiff  W9»  entitled  to  recover  wtaa 
only  for  the  original  taking  of  the  goods  and  their  detention  until  the  seooivl 
attachment. 

Trebpabb  for  taking  and  canying  away  certaia  personal 
property,  with  a  count  in  trover ;  brou^  to  the  City  Court  (rf 
the  city  of  Hartford,  and  tried  to  tiie  court  before  Sumner f  J, 
Facta  found  and  judgment  rendered  for  the  plaintiff.  Motion 
in  error  by  the  defendant  on  the  ground  tiiat  the  court  erred 
in  the  rule  of  damages.  The  case  is  fully  stated  ioi  the 
opinion. 

(7.  JS.  Perkins f  for  the  plaintiff  in  ^rror. 

S.  C.  Dunhamy  for  the  defendant  in  error. 

Pabdee,  J.  Lazarus,  having  for  his  own  accommodation 
obtained  Ely's  endorsement  upon  his  note,  allowed  it  to  go  to 
protest;  before  paying  it  Ely  prayed  out  a  writ  in  duo  form 
of  law  against  him,  and  thereon  attached  certain  articles  of 
personal  property.  Three  days  later,  Ely,  having  paid  the 
note,  abandoned  his  writ  and  suit,  re-atta^hed  the  same  prop- 
erty upon  another  writ,  caused  it  to  be  duly  returned  to  court, 
obtained  judgment  therfon,  sold  the  property  on  execution 
for  the  sum  of  $180.50,  and  applied  $118.77  towards  the 
satisfaction  of  his  judgment,  the  remaining  $11.78  having 
been  consumed  in  the  expenses  attendant  upon  the  sale. 

Lazarus  brought  this  action  of  trespass  and  trover  against 
Ely  for  the  original  taking,  to  the  City  Court  of  Hartford. 
That  court  laid  down  the  following  rule  for  the  assessment  of 
damages,  namelf ,  to  the  value  of  the  property  when  first 
taken  add  the  loss  sustained  by  Lazarus  by  the  uulawful 
detention  until  the  second  attachment;  from  the  amount 
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deduct  $118.77  by  which  his  debt  to  Ely  wag  reduced,  and 
aases9  the  remainder  as  damages.  The  court  found  the  value 
of  the  property  when  taken  to  have  been  fl75;  from  this 
was  deducted  the  $118 J7;  and  judgment  was  rendered 
against  Ely  for  the  difference,  namely,  $56.23.  Ely  filed  a 
motion  in  error. 

In  Baldunn  v.  Porter^  12  Conn.,  473,  this  court  said  as 
follows:  "That  the  value  of  the  property  converted  is  the 
general  rule  of  damages  in  an  action  of  trover  is  admitted. 
To  this  rule  there  are  exceptions.  And  both  the  rule  and  the  . 
exceptions  proceed  upon  the  principle  that  the  plaintifE  ought 
to  recover  as  much  damages  .as  he  has  actually  sustained  and 
no  more ;  which  commonly  is  the  value  of  the  property,  and 
hence  the  general  rule.  No  good  reason,  consistently  with 
moral  principle,  can  be  suggested  why  greater  damages  should 
ever  be  i^ecovered  than  have  in  truth  been  sustained,  except 
in  those  cases  where  the  law  permits,  by  way  of  punitive 
justice,  the  recovery  of  vindictive  damages.  Such  damages 
are  never  recoverable  in  tlae  action  of  trover.  On  tliis  priuci* 
pie,  if  after  conversion  the  property  be  restored  before  suit, 
damages  for  the  detention  only  can  be  recovered."  In  CurtU 
y.  Ward^  20  Conn.,  204,  Ward  attached  certain  articles  of 
personal  property  upon  process  legally  issued  against  Curtis, 
and  held  possession  thereof  for  about  two  months,  when  the 
attachment  was  abandoned,  the  endorsement  of  service  ex'ased 
from  the  writ,  a  new  attachment  and  3ervice  made,  and  thei 
writ  with  the  endorsement  of  the  last  service  was  returned  to 
court.  Ward  obtained  a  judgment,  sold  the  property  upon 
execution,  and  applied  the  proceeds  in  satisfaction  of  his 
judgment.  Curtis,  baling  brought  an  action  of  trover  for  the 
original  taking,  the  court  thus  stated  the  rule  of  damages :— 
"Tlie  plaintiff  insists  that  he  is  entitled  to  recover  the  value 
of  the  goods  at  the  time  of  the  conversion  with  interest. 
This  claim  of  the  plaintiff  would  be  well  founded,  had  he 
never,  subsequent  to  the  conversion,  received  any  benefit  from 
the  property.  Such  undoubtedly  is  the  general  rule  in  relation 
to  damages  in  an  action  of  trover.  *  *  But  to  this 
general  rule  there  are  certain  exceptions,  as  well  established, 

Vol.  xlv. — 64 
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Bays  Morton,  J.,  as  the  rule  itself.  Pierce  v.  Benjamin^  14 
Pick.,  866.  Thus,  if  the  property  for  which  the  action  is 
brought  has  been  returned  to  and  received  by  the  plaintiff,  it 
shall  go  in  mitigation  of  damages.  So,  if  goods  are  tortiously 
taken,  and  a  creditor  of  the  owner  afterwards  attaches  them, 
and  disposes  of  them  according  to  law,  and  applies  the  pro- 
ceeds in  satisfaction  of  a  judgment  against  the  owner,  such 
proceeding  may  be  shown,  not  as  a  justification  of  the  taking, 
but  in  mitigation  of  damages.  For  it  would  be  palpably 
unjust  for  the  owner  to  receive  the  full  value  of  his  goods  in 
tlieir  application  to  the  payment  of  his  debt,  and  then  after- 
wards recover  that  value  from  another,  who  has  derived  no 
substantial  benefit  from  his  property.  This  rule  is  not  only 
in  conformity  with  justice  but  has  the  sanction  of  authority. 
Pierce  v.  Ber^'amin,  supra.  The  case  under  consideration  is 
not,  in  principle,  distinguishable  from  those  stated.  The  evi- 
dence offered  goes  to  show  that  the  plaintiff  has  been  once 
paid  for  his  goods,  by  a  legal  appropriation  of  them  to  the 
payment  of  a  judgment  against  him;  and  no  principle  of 
justice  requires  that  he  should  be  again  paid  for  the  same 
property.  The  defendants  ought  to  be  responsible  to  the 
extent  of  the  wrong  they  have  committed  and  no  further." 
Tliis  rule  was  re-affirmed  in  Cook  v.  LoomiSy  26  Conn.,  483. 

It  must  therefore  be  considered  as  the  law  of  this  jurisdic- 
tion that  Lazarus  could  recover  damages  only  for  the  original 
taking  of  his  goods  and  the  detention  of  them  until  they 
were  regularly  attached. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred,  except  Looias, 
J.,  who  did  not  sit 
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Henry  C.  Stevens  vs.  William  W.  Giddings. 

The  plaintiff  offered  a  citj  lot  for  sale  at  auction,  stating  in  handbills  and  at 
the  time  of  the  sale  that  the  depth  was  one  hundred  feet.  The  lot  was  a  part 
of  a  tract  pertaining  to  a  mansion  house,  and  the  house,  which  was  situated 
in  part  on  the  lot,  was  to  go  with  it  in  the  sale,  and  to  be  so  changed  in  posi- 
tion as  to  stand  wholly  on  the  lot.  The  defendant  bid  off  the  lot  without 
measuring  it,  and  reljing  upon  these  representations.  The  depth  was  in  fact 
but  ninety  five  and  a  half  feet,  and  the  difference  materially  affected  its  value, 
especially  in  the  use  of  it  as  the  site  for  the  house.  The  defendant  four  days 
after  the  sale  informed  the  plaintiff  that  he  could  not  accept  the  lot  on 
account  of  the  deficiency  in  quantity.  Held,  in  an  action  brought  for  the 
price»  that  the  defendant  had  a  right  to  rescind  the  contract.  • 

Assumpsit  to  recover  tlie  price  of  certain  real  estate  pur- 
chased by  the  defendant  at  an  auction  sale,  brought  to  the 
Superior  Court  in  Hartford  County.  The  defendant  pleaded 
the  general  issue,  with  notice  that  he  would  show  that  the 
purchase  of  the  property  was  made  upon  false  representations 
of  the  plalhtjiff  at  the  sale  that  the  quantity  of  land  was 
greater  than  it  was  in  fact.  The  case  was  tried  to  the  court 
before  Martin^  J. 

Upon  the  trial  it  appeared  that  prior  to  the  sale  the  plain- 
tiff had  posted  handbilk  conspicuously  about  tlie  city  of  New 
Britahi,  within  which  the  property,  which  consisted  of  a 
mansion  house  and  extensive  grounds  about  it,  was  situated, 
describing  it,  and  stating  as  follows: 

"  This  charming  estate  will  be  offered  at  public  auction  on 
the  premises,  on  Tuesday,  July  2, 1872,  at  2  P.  M.,  in  five 
lots,  severally,  as  follows : 

"  Lot  No.  1 — 35x75,  with  Gothic  stable  and  carriage  house, 
at  small  cost  convertible  into  tasteful  house. 

"Lot  No.  2— 37ixlOO,  and  offset  25x35,  with  green-house 
and  fixtures. 

"Lot  No.  3 — 52ixl00,  and  whole  of  mansion  house  there- 
with, which  moved  a  few  feet  and  cellar  made  makes  this  lot 
a  residence  complete;  or  dividing  mansion,  can  make  two 
separate  houses,  each  house  82x3^. 

"Lot  No.  4—50x90,  fronting  Main  street,  shade,  etc. 
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"Lot  No.  6—50x90,  comer  Main  and  Pearl  streets, 
fountain,  etc." 

The  handbill  also  stated  that  o&er  terms  and  particulars 
would  be  made  known  at  the  time  of  the  sale.  Also  that  ten 
per  cent,  was  to  be  paid  down  at  the  sale. 

Circulars  containing  the  same  description  of  the  property 
and  the  same  statements  were  also  printed  and  distributed. 

The  sale  took  place  on  the  2d  of  July,  1872.  Immediately 
T^efore  the  sale  the  plaintiff  in  the  presence  of  the  auctioneer 
and  bystanders  read  aloud  a  written  noticci  of  which  the 
following  is  a  part: — 

**  The  whole  land,  as  deeded  to  Mr.  Stephens,  measures  one 
liundred  feet  on  Main  street  and  same  on  rear  by  land*of  H. 
Stanley,  two  hundred  and  fifteen  feet  on  Pearl  street,  and 
same  on  grounds  of  H.  Stanley,  and  can  thus  be  cut  up  as 
lots,  namely,  fifty  feet  front  to  each  of  two  lots  fronting  on 
Main  street,  and  thirty-five  feet,  respectively,  for  fronts  on 
Pearl  street.  The  marks  by  red  flags  set  at  points  to  show 
about  where  comers  of  lots  would  come.'*  • 

Tlie  defendant  bid  off  lot  No.  3  for  $8,550. 

The  property  offered  ior  sale  was  situated  on  the  comer  of 
South  Main  and  Pearl  streets,  in  the  city  of  New  Britain; 
Pearl  street  being  upon  the  south,  and  South  Main  street 
upon  tlie  west  of  the  premises.  A  cedar  hedge,  three  or  foot 
feet  high,  ran  along  about  two-tliirds  of  the  north  line,  and 
the  wall  of  the  green-house  on  the  premises  extended  along 
the  remainder  of  the  north  line,  and  the  hedge  and  wall  were 
plainly  visible  at  the  time  of  the  sale. 

Red  flags  were  placed  near  each  comer  of  the  respective 
lots  as  each  lot  was  sold,  though  not  exactly  at  the  comers, 
and  about  where  tlie  lines  between  the  lots  would  run.  Lot 
No.  3  was  ninety-five  and  a  half  feet  deeg,  but  the  plaintiff 
had  never  measured  it,  and  supposed  it  to  be  a  hundred  feet 
deep.  The  deed  by  which  he  acquired  his  title  described  the 
whole  of  the  tract  as  one  hundred  feet  deep  on  South  Main 
street.  The  deed  was  at  the  time  of  sale,  and  had  been  for 
many  years  prior  thereto,  on  record  in  the  oflBce  of  the  town 
clerk.    The  defendant  had  resided  in  New  Britain  many 
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Tears,  had  often  seen  the  premisesy  and  was  about  the 
premises  at  the  time  the  writing  was  read  by  the  plaintiff,  but 
did  not  hear  the  same,  or  know  of  tiie  contents  thereof  at  the 
time  he  made  his  bid. 

The  lot  bid  in  by  the  defendant  was  put  up  for  sale  in  con- 
section  wilh  the  dweDing^hoiise  de8crH3ed  in  the  circular  as 
Hit  mansion  house^  and  which  was  then  standing  mostly  on 
^is  lot,  and  partly  on  two  other  lots,  as  the  property  was^ 
dirided  bj  the  plamtiff 'a.  sale*  To  use  the  house  upon  lot  No. 
8,  it  was  necessary  to  turn  it  about,  changing  its  front  from 
Main  street  on  the  west  to  Fbarl  street  on  the  south,  and  the 
design  o£  aUpartiea  was.  that  the  R)t  should  be  thus- used  for 
the  location  of  the  house,  and  the  land  was  more  valuable  on' 
that  account.    The  house  was  seventy-seven  feet  long. 

The  auctioneer,,  when  be  put  up  the  lot  and  house,  repre- 
sented the  lot  as  one  hundred  feet  in  depth,  and  made^ne 
redference  to  any  otiier  guide  to  its  iep&i ;  there  was  nothing 
to  indicate  the  rear  boundary  excepting  the  hedge^  flags,  and 
green-house  walL 

The  defendant  relied  upon  the  statements  of  the  auctioneer 
and  of  the  circular,  and  he  was  influenced  in  his  bid  by  the 
repcesentations  of  tiie  auctioneer.  The  depth  of  the  lot  was 
a  material  element  in  its  value. 

The  plaintiff,  after  Otte  sale,^  tendered  to  the  defendant  a 
warrantee  deed  of  the  lot^  describing  it  as  one  hundred  feet 
deep,  but  the  defendant  refused  to  accept  the  deed,  giving  as 
a  reason  that  the  land  was  deficient  in  quantity.  The  defend- 
ant first  made  known  his  unwillingness  to  take  liie  lot  four 
days  after  the  sale,  and  has  at  all  times  since  then  refused  to 
accept  a  deed,  and  has  never  paid  the  plaintiff  anytliing. 
The  plaintiff  has  suffered  damages  in  consequence  of  the 
defendant's  not  carrying  out  the  alleged  contract  of  sale,  and 
waft  subjected  to  great  inconvenience  and  expense  thereby, 
hot  the  court  did  not  upon  the  hearing  estimate  the  amount 
of  damages,  as  in  the  view  tafcen  of  the  case  such  estimate 
was  not  necessary. 

Upon  the  trial  the  plaintiff  claimed  and  asked  the  court  to 
r^  that  the  fact  that  the  deptli  of  the  lot  was  less  than  one 
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hundred  feet,  should  not,  as  a  matter  of  law  upon  the  facts 
found,  prevent  the  plaintiff  from  sustaining  his  action,  but 
the  court  ruled  otherwise,  and  held  that  the  deficiency  consti- 
tuted a  full  defense  to  the  action.  The  plaintiff  also  claimed, 
and  asked  the  court  to  rule,  that  the  plaintiff  was  entitled  to 
recover  ten  per  cent,  of  the  price  of  the  lot,  whether  or  not 
the  quantity  of  land  was  deficient,  provided  the  plaintiff  had 
established  a  sufficient  memorandum  of  the  sale;  but  the 
court  did  not  so  rule,  but  held  that  the  sum  of  ten  per  cent 
was  not  recoverable. 

The  court  having  rendered  judgment  for  the  defendant,  the 
plaintiff  moved  for  a  new  trial  for  error  in  the  above  rulings 
of  the  court. 

(7.  E.  MUchell  and  F.  L.  Eungeffordy  in  support  of  the 
motion.   ' 

The  deficiency  in  the  quantity  of  the  land  constitutes  no 
defence  to  the  action. 

1.  The  defendant  had  every  opportunity  for  verifying  the 
statements  of  the  circular  and  the  auctioneer,  saw  clearly  the 
boundaries  of  the  lot  he  was  purchasing,  was  tendered  a  deed 
of  the  identical  thing  he  purchased  for  the  gross  sum  of 
$8,550,  and  the  plaintiff  acted  in  the  utmost  good  faith. 
Under  these  circumstances  it  is  clear  that  the  defendant  can- 
not now  complain.  Sherwood  v.  Salmon^  5  Day,  488,  446 ; 
Gordon  v.  Parmeleey  2  Allen,  212.  In  the  latter  case  the 
court  say :  ^^  The  defendants  had  the  means  of  ascertaining 
the  precise  quantity  of  land  included  within  the  boundaries. 
They  omitted  to  measure  it  or  to  cause  it  to  be  surveyed.  By 
the  use  of  ordinary  vigilance  and  attention  they  might  have 
ascertained  that  the  statement  concerning  the  number  of 
acres,  on  which  they  placed  reliance,  was  false.  They  cannot 
now  seek  a  remedy  for  placing  confidence  in  affirmations 
which,  at  the  time  they  were  made,  they  liad  the  means  and 
the  opportunity  to  verify  or  disprove."  Noble  v.  G-ooginSy  99 
Mass.,  231 ;  Mooney  v.  MiOery  102  id.,  217,  220. 

2.  But  it  further  appears  from  the  finding  that  the  posters 
and  circulars  stated  that  additional  particulars  would  be  made 
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known  at  the  time  of  sale;  these  particulars  were  made 
known,  and  it  was  then  stated  that  the  whole  land  was  one 
hundred  feet  deep  m  deeded  to  the  plaintiff.  The  defendant 
is  bound  bj  these  statements,  whether  he  heard  them  or  not. 
Thompson  v.  Kellyy  101  Mass.,  291,  297.  Finally,  if  the 
deficiency  in  the  quantity  of  land  was  a  defence  to  the  recovery 
of  damages  in  this  action,  it  was  no  defense  to  the  recovery 
of  ten  per  cent,  of  the  contract  price.  Bean  v.  Atwatevy  4 
Conn.,  3, 10. 

(7.  U.  Perkins  and  S.  0.  Bobimony  contra. 

The  misrepresentation  with  regard  to  the  depth  of  the  lot 
was  so  material  that  it  justified  a  rescission  of  the  contract 
by  the  purchaser.  It  is  to  be  noticed  that  it  was  not  a  sale 
of  pasture  land  by  the  acre,  and  that  there  was  not  the  pro- 
vision usually  inserted  at  sales  of  land  by  auction  in  English 
contracts,  that  errors  in  the  description  shall  not  avoid  the 
sale,  but  be  allowed  for  in  the  price.  It  was  a  sale  of  a 
^'Mansion  House,"  with  a  lot  sufficient  to  give  it  ample 
surroundings.  After  deducting  from  the  hundred  feet  the 
seventy-seven  feet  actually  occupied  by  it,  and  a  reasonable 
space  from  the  street  line,  say  ten  feet,  there  would  bo  but 
thirteen  feet  left.  Now  when  this  back  yard  is  cut  down  to 
eight  and  a  half  feet,  it  is  crippling  the  purchase  at  a  material 
point.  A  case  very  similar  to  the  one  at  bar  arose  in  Eng- 
land, and  where  the  ordinary  stipulation  of  their  sales,  which 
they  call  a  "compensation  clause"  was  in  the  contract,  and 
yet  the  court  held  that  the  purchaser  did  right  to  rescind  the 
contract.  Bobell  v.  Hutchinson^  3  Adol.  &  EL,  865.  A  very 
late  case  in  England  sustains  the  proposition  which  we  are 
now  arguing.  JEarl  of  Durham  v.  Legard,  34  Beav.,  611. 
See  also  CHbson  v.  D'EsUj  2  Younge  &  Coll.,  542.  In  the 
midst  of  very  conflicting  authorities  in  England  as  to  when 
a  misdescription  of  premises  is  a  ground  for  compensation 
only,  and  when  for  rescission,  where  there  is  a  compensa- 
tion clause  in  the  contract,  we  submit  that  the  language  of 
Tindal,  C.  J.,  in  Flight  v.  Booth,  1  Bing.  N.  C,  877,  and 
approved  by  all  the  best  modern  text  writers,  as  1  Parsons  on 
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Contracts,  494,  and  Atkinson  on  Sales,  278,  is  the  true  one: 
^  It  is  a  safe  rule  to  adopt,  that  when  the  misdescription, 
although  not  proceeding  from  fraud,  is  in  a  material  and  sub- 
stantial point,  so  far  affecting  the  subject  matter  of  the  con- 
tract that  it  may  reasonably  be  supposed  that  but  for  such 
misdescription  the  purchaser  might  never  have  entered  into 
the  contract  at  all;  in  such  case  the  contract  is  avoided  nlto^ 
gether,  and  the  purcl>aser  is  not  bound  to  resort  to  the  clauBe 
of  compensation.  Under  such  a  state  of  facts  the  purchaser 
may  be  considered  as  not  having  purchased  the  thing  which 
was  really  tlie  subject  of  sale."  There  is,  of  course,  no  com- 
pensation clause  in  tiiis  ccmtraot,  but  even  if  there  were,  we 
submit  that  the*  finding  of  the  court  as  to  the  materiality  of 
full  depth  for  the  purposes  for  which  the  lot  was  bought, 
would  bring  the  case  within  the  English  rule.  How  much 
stronger  the  case  when  there  is  no  stipulation  that  an  abate- 
ment of  price  should  be  the  only  mode  of  correcting  errors  ia 
description.  Our  own  court,  in  a  very  recent  case,  CJmreh  v. 
Steslsj  42  Conn.,  69,  has  affirmed  the  materiality  of  an  unin- 
tentional misdescription  of  the  measurenoent  of  a  city  lot 
sold  for  general  purposes. 

Pare,  C.  J.  The  controlling  fact  in  tJiis  case  is,  flmt  ttiere 
was  a  material  deficiency  in  the  quantity  of  land  sold.  The 
plaintiff's  circular  represented  the  lot  to  be  one  hundred  feet 
in  depth.  The  auctioneer  proclaimed  at  the  sale  that  the  lot 
was  of  Uiat  depth.  The  lot  was  in  fact  but  ninety-five  and 
one  half  feet  deep.  That  part  of  the  finding  important  in 
this  respect  is  as  follows:  ^The  defendant  had  not  measured 
the  lot,  and  had  no  knowledge  of  its  depth,  but  relied  upon 
the  statements  of  the  auctioneer  and  of  the  circuls^,  and  lie 
was  influenced  in  his  bid  by  tlie  representations  of  the  auc- 
tioneer. The  depth  of  the  lot  was  a  material  element  in  its 
value."  The  importance  of  the  deficiency  of  the  land  sold 
will  appear  when  it  is  considered  that  it  was  sold  with  a 
dwelling-house  which  was  seventy-seven  feet  in  length.  The 
sale  of  the  other  tracts  of  land  rendered  it  necessary  to 
change  the  location  of  the  house,  so  that  the  length  of  the 
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house  would  be  on  a  line  with  the  depth  of  the  lot  Henee, 
when  the  house  has  been  placed  in  its  new  position,  there  will 
be  less  than  ten  feet  space  left  unoccupied  at  each  end  of  the 
house. 

We  think  the  finding  of  the  court  upon  this  subject  is 
decisive  of  the  case.  The  defendant  was  not  bound  to  accept 
a  lot  in  the  circumstances  of  this  case,  which  was  but  ninety- 
five  and  one-half  feet  in  depth,  for  one  of  one  hundred  feet 
in  depth,  when  the  court  has  found  that  the  depth  of  the  lot 
was  a  material  element  in  its  value. 

But  it  is  said  that  the  defendant  had  the  opportunity  to 
measure  the  depth  of  the  lot  before  purchasing,  and  that 
therefore  the  fault  was  his  own.  It  would  be  altogether 
unusual  for  a  purchaser  to  measure  the  depth  of  a  lot  after 
the  seller  by  his  circular  had  represented  it  to  be  of  a  certain 
depth,  and  his  agent  the  auctioneer  had  positively  asserted 
at  the  time  of  the  sale  that  it  was  of  that  depth.  It  would 
be  far  more  reasonable  to  hold  the  plaintiff  bound  by  his 
acts  and  declarations  under  the  circumstances,  than  to  hold 
the  defendant  bound  by  his  omission  to  make  the  measure- 
ment. We  think  the  defendant  had  the  right  to  rely  on  the 
representations  of  the  plaintiff  and  on  the  declarations  of  the 
auctioneer. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred,  except  LooHis, 
J.,  who  did  not  sit. 


Matilda  Lton  vs.  Silas  W.  Bobbins  and  another. 

A  widow  owniDg  a  life  estate  under  the  win  of  her  husband  in  certain  lands, 
joined  with  a  part  of  the  rerersioners,  all  of  whom  were  tenants  in  eommon,  ki 
making  a  mortgage  bj  metes  and  bonnds  of  a  portion  of  the  lands,  the  mort- 
gage note  being  signed  by  them  jointly,  and  the  money  obtained  on  the  mort- 
gage being  nsed  by  the  life  tenant  in  repaira  on  the  premises.  The  other 
mortgagors  afterwards  sold  their  interests  in  all  the  lands  to  R.  The  moit- 
gagee  afterwards  brought  a  biU  of  foredosnre  against  R  and  the  lile  tenaat. 

Vol.  xlv.— 66 
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and  after  the  foredosore  became  absolate  by  a  failnre  to  redeem  R  purchased 
the  interest  of  the  mortgagee,  paying  him  therefor  the  amount  of  the  mort- 
gage  debt  and  costs.  The  life  tenant  afterwards  bronght  a  bill  in  equity 
against  R,  alleging  that  she  had  no  notice  of  the  foreckwnre  proceedings,  and 
praying  to  be  allowed  to  redeem  on  paying  to  R  what  he  had  paid  the  mort- 
gagee, with  interest,  which  right  was  decreed  to  her.  She  afterwards  paid  the 
amount  to  R,  and  then,  after  demand  made,  bronght  a  bill  in  equity  to  compel 
R  to  contribute  towards  the  amount  paid  by  her  in  redeeming  or  be  foreclosed 
of  all  right  to  redeem  his  interest  in  the  land.    Held— 

1.  That  R  could  not  set  up  the  fact  that  the  mortgage  was  void,  the  court  in 
the  first  bill  of  the  petitioner  against  him  having  found  the  fact  of  the  mort- 
gage and  of  the  amount  due  under  it,  and  having  therefore  necessarily  found 
its  validity. 

2.  That  although  the  first  bill  of  the  petitioner  against  R  could  have  been  so 
framed  that  the  whole  question  between  the  parties  could  have  been  settled  by 
a  single  decree,  yet  the  foct  that  she  had  brought  that  bill  and  obtained  a 
decree  under  it  did  not  preclude  her  from  bringing  the  present  bill,  the  objecti 
of  the  two  bills  being  entirely  different,  although  the  general  fiurts  alleged 

.    were  the  same. 

3.  That  it  could  not  be  presumed  that  the  petitioner  as  tenant  for  life  was  liable 
for  waste,  nor  that  any  waste  had  been  permitted  by  her,  nor  that  the  money 
was  expended  for  repairs  which  she  was  required  to  make. 

A  tenant  in  common  of  an  equity  of  redemption,  if  he  redeems,  muat  pay  the 
whole  mortgage  debt,  and  can  not  compel  the  mortgagee  to  accept  such  por- 
tion of  the  mortgage  debt  as  is  represented  by  his  interest  in  the  land. 

And  having  paid  the  whole  mortgage  debt  he  has  no  right  of  contribution 
against  his  co-tenants  personally,  but  his  only  remedy  is  by  a  foreclosure  of 
their  interests  in  the  land  if  they  fail  to  pay  their  share;  and  they  have  the 
option  to  pay  or  give  up  their  interests. 

Bill  in  Equity  for  a  contribution  and  foreclosure ;  brought 
to  the  Superior  Court  in  Hartford  County.  The  principal 
allegations  of  the  petition  were  as  follows: — 

That  the  petitioner  since  the  year  1864  has  been  and  still 
is  seized  for  the  term  of  her  natural  life,  by  virtue  of  the  last 
will  of  her  late  husband,  Ezra  Lyon,  of  the  following  piece  of 
land  with  the  buildings  thereon  standing,  to  wit:  [describing 
it ;]  that  by  virtue  of  said  will  each  of  the  five  children  of 
the  said  Ezra  was  seized  and  possessed  of  one  undivided  fifth 
^rt  of  all  the  real  estate  of  the  said  Ezra,  including  the  piece 
above  described,  subject  to  the  life  estate  of  the  petitioner; 
said  children  being  George  P.,  John  M.,  James  A.,  Mary  W., 
and  Sarah  Lyon;  that  on  the  28th  day  of  February,  1866,  the 
petitioner,  together  with  the  said  George  P.,  John  M.,  and 
James  A.  Lyon,  was  indebted  to  Samuel  A.  Castle  in  the 
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sum  of  $400  by  their  promissory  note  of  that  date,  signed  by 
them  jointly ;  to  secure  the  payment  of  which  the  petitioner, 
with  the  said  George,  John,  and  James,  executed  on  that  day 
a  conveyance  of  all  their  respectiye  interests  in  said  described 
tract  of  land,  by  one  and  the  same  deed  of  mortgage ;  that 
said  sum  of  four  hundred  dollars  was  borrowed  and  used  for 
the  purpose  of  making  repairs  upon  said  promises  so  mort- 
gaged; that  on  the  6th  day  of  March,  1866,  the  said  George 
conveyed  all  his  interest  in  all  the  estate  so  received  by  him 
from  the  said  Ezra,  including  the  piece  described  «bove,  to 
Silas  W.  Robbins ;  and  on  the  24th  day  of  December,  1866, 
the  said  John  conveyed  all  his  interest  in  the  estate  received 
by  him  from  the  said  Ezra,  including  the  piece  described 
above,  to  Henry  C.  Dwight ;  that  on  the  19th  day  of  Febru- 
ary, 1873,  the  note  being  then  due  and  impaid,  said  Castle 
brought  his  bill  of  foreclosure  against  the  petitioner,  the  said 
James  A.  Lyon,  and  the  said  Robbins  and  Dwight,  to  the 
March  term,  1873,  of  this  court,  alleging  the  non-payment  of 
said  note,  and  praying  that  unless  this  petitioner  or  said 
James  or  said  Robbins  or  said  Dwight  should  pay  the  same 
within  such  time  as  the  court  should  limit,  they  and  each  of 
them  should  be  f  orever^'f  oreclosed  of  all  equity  to  redeem  said 
mortgaged  premises ;  and  said  court  did  at  said  March  term 
find  that  there  was  then  due  said  Castle  on  said  mortgage  the 
sum  of  $671.20,  and  ordered  and  decreed  that  unless  the  peti- 
tioner or  the  said  James  A.  Lyon  should  pay  said  sum  and 
interest,  with  the  sum  of  $33.81  taxed  as  costs  on  or  before  the 
23d  day  of  June,  1873,  they  should  be  forever  foreclosed  of  all 
equity  to  redeem  said  mortgaged  premises;  and  that  unless 
said  Dwight  should  pay  said  sums  on  or  before  the  9th  day  of 
July,  1873,  he  should  be  foreclosed  in  like  manner;  and  that 
unless  said  Robbins  should  pay  said  sums  on  or  before  the 
16th  day  of  July,  1873,  he  should  be  foreclosed  in  like  man- 
ner. And  the  petitioner  says  that  neither  the  said  James  A. 
Lyon,  the  said  Robbins;  or  the  said  Dwight,  paid  said  sums 
within  the  times  limited,  although  each  of  them  had  due 
notice  of  the  bringing  of  said  petition,  and  said  Robbins  and 
Dwight  were  present  in  answer  thereto  by  their  counsel;  and 
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this  petitioner  did  not  pay  said  sums  within  the  time  limited, 
nor  did  she  have  any  notice  whatever  of  said  petition  until 
after  the  title  to  said  premises  had  become  absolute  in  said 
Castle.  And  said  Castle  recorded  his  certificate  of  foreclos- 
ure in  the  records  of  said  Wethersfield  on  the  80th  day  of 
August,  1873,  and  on  the  2.7th  day  of  said  August  sold  and 
conveyed  to  said  Robbins  the  premises  so  foreclosed;  and 
said  Bobbins  on  the  22d  day  of  September,  1878,  conveyed 
one  undivided  half  of  said  interest  so  obt^ed  to  the  said 
Dwight.  And  the  petitioner  says  that,  having  discovered  th^ 
foreclosure  by  said  Castle,  she  brought  her  petition  to  the 
December  term,  1878,  of  this  court,  therein  alleging  the  fore- 
going facts,  and  praying  that  said  decree  be  re-opened  as  to 
her  alone,  and  that  she  be  allowed  to  redeem  said  premises 
on  paying  to  said  Bobbins  and  Dwight  such  sum  as  said  Bob- 
bins had  paid  to  said  Castle  as  aforesaid  and  the  interest 
thereon.  And  said  court,  at  its  January  term,  1876,  to  wit,  on 
the  Ist  day  of  February,  1875,  did  find  said  facts  and  tliat  the 
sum  paid  by  said  Bobbins  to  said  Castle,  with  interest  thereon 
to  said  1st  day  of  February,  amounted  to  $782.68,  and  there- 
upon did  decree  that  this  petitioner  be  allowed  to  redeem 
said  premises  on  paying  to  said  Bobbins  and  Dwight  said  sum 
of  $782,68  on  or  before  the  first  Monday  of  May,  1875,  with 
the  interest  thereon  accruing  from  said  Ist  day  of  February; 
as  will  more  fully  appear  from  the  petition,  finding  of  the 
committee,  and  tlie  decree  of  the  cpurt  thereon,  to  be  shown 
in  court.  And  the  petitioner  says  that  before  said  first  Mon- 
day of  May,  to  wit,  on  the  19th  day  of  April,  1875,  she  paid 
to  said  Bobbins  and  Dwight  said  sum  of  $782.68,  together 
with  the  interest  thereon,  and  so  haj9  redeemed  said  mortgaged 
premises,  but  that  she  has  no  further  title  or  evidence  of  title 
thereto  than  what  is  afforded  by  and  exists  in  virtue  of  said 
last  mentioned  decree,  to  wit,  a  life  estate  therein.  And 
during  the  pendency  of  said  petition  last  above  mentioned, 
the  said  James  A.  Lyon  conveyed  to  the  said  Bobbins  and 
Dwight  all  his  interest  in  said  premises,  so  that  the  said 
Bobbins  and  Dwight  have  now  all  the  record  title  to  said 
.  Qiortgaged  parts  of  said  premises,  and  are  the  owners  thereof. 
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in  equal  and  undivided  portions,  except  so  far  as  their  title 
thereto  is  affected  by  said  last  mentioned  decree,  and  your 
petitioner  has  only  a  life  estate  that  she  can  claim  absolutely* 
And  your  petitioner  says  that  in  order  to  redeem  said  mort- 
gaged premises  she  has  been  at  great  expense,  besides  paying 
to  said  Bobbins  and  Dwight  a  sum  nearly  double  the  princi- 
pal sum  o4  said  note,  although  she  was  only  one  of  four 
promisors  thereon,  and  that  said  Bobbins  and  Dwight  stand 
in  the  places  of  the  said  George  P.,  John  M.,  and  James  A. 
Lyon,  the  other  three  promisors,  and  have  the  record  title  to 
the  respective  interests  in  said  mortgaged  premises  as  mort* 
gaged  by  the  said  George  F.,  John  M.,  and  James  A.  Lyon 
as  co-promisors  and  co-mortgagors  as  aforesaid;  and  said 
Robbins  and  Dwight  ought  in  equity  to  reimburse  to  your 
petitioner  three-fourths  of  said  sums  she  has  so  paid  as  afore- 
said, or  relinquish  to  her  the  respective  interests  they  hold 
from  said  co-mortgagors.  She  therefore  prays  the  court,  to 
inquire  into  the  truth  of  the  foregoing  allegations,  and  on 
finding  the  same  to  be  true,  to  order  and  decree  that  unless 
said  Robbins  and  Dwight,  or  either  of  them,  shall  contribute 
and  pay  to  your  petitioner  such  equitable  proportion  of  such 
sums  so  paid  by  her  as  aforesaid,  within  such  reasonable  time 
as  this  court  shall  limit  and  appoint,  then  they  and  each  of 
them  shall  be  forever  foreclosed  of  all  equity  to  redeem  the 
interests  so  mortgaged  and  conveyed  by  said  George  P., 
John  M.,  and  James  A.  Lyon,  and  said  several  interests  shall 
thereupon  and  forever  thereafter  be  and  remain  vested  abso- 
lutely in  the  petitioner. 

The  respondents  demurred  to  the  petition,  assigning  the 
following  grounds  of  demurrer: — 

1.  That  the  mortgage  deed  set  up  in  the  petition  is  null 
and  void,  because  it  appears  that  at  the  time  of  its  execution 
the  petitioner  and  the  five  children  of  Ezra  Lyon  were  tenants 
in  common  and  as  such  owners  in  fee  of  the  premises  described 
in  the  mortgage,  and  of  otiier  separate  and  distinct  pieces  of 
land  lying  in  this  state,  the  petitioner  owning  a  life  estate  in 
all  the  land  and  the  five  children  owning  all  the  land  subject 
to  said  life  estate.    And  said  deed  does  not  convey,  and  does 
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not  purport  to  convey,  mor©  than  one  piece  of  said  land,  de- 
scribing the  same  by  metes  and  bounds,  and  is  made  by  only 
a  part  of  said  tenants  in  common,  the  said  Sarah  never  hav- 
ing sold  or  parted  with  her  one-fifth  interest  in  any  part  of 
the  premises,  but  being  still  the  owner  of  the  same. 

2.  That  the  facts  set  up  in  the  petition  are  the  same  facts 
set  up  in  the  former  petition  to  this  court  against  the  present 
respondents,  as  appears  by  this  petition  and  the  prior  petition 
of  tlie  petitioner,  referred  to  and  made  part  of  this  petition, 
and  all  the  facts  set  up  in  this  petition  have  been  adjudicated, 
and  a  decree  has  been  passed  by  this  court  in  said  prior  peti- 
tion covering  all  the  facts  and  allegations  in  this  petition, 
which  judgment  and  decree  are  in  full  force,  and  form  a 
complete  bar  to  this  petition. 

3.  That  it  appears  that  the  petitioner,  at  the  time  of  the 
execution  and  delivery  of  the  mortgage  deed  and  note,  had 
a  life  estate  in  the  premises  described  in  the  mortgage  deed, 
and  the  buildings  thereon,  and  that  she  was  and  is  obliged  by 
law  to  keep  the  buildings  thereon  in  good  and  sufficient  repair 
80  as  to  prevent  waste;  and  that  it  appears  by  said  petition 
that  said  money  for  which  said  mortgage  and  note  were  given 
was  used  by  the  petitioner  for  the  purpose  of  making  repairs 
on  said  prepiises  so  as  to  prevent  waste,  and  that  said  money 
was  therefore  had  for  her  own  use  and  benefit. 

The  court  (iMar^in,  t/".,)  held  tlie  petition  insufficient,  and 
dismissed  it.  The  petitioner  thereupon  brought  the  record 
before  this  court  by  a  motion  in  error, 

S.  W.  AdamSf  for  the  petitioner. 

The  general  rule  being  well  settled,  that  where  one  of 
several  co-mortgagors  pays  the  common  debt,  the  other 
co-mortgagors  must  contribute  their  proportion  to  the  party 
paying,  or  relinquish  to  such  party  their  respective  mortgage 
interests,  (1  Washb.  R.  Prop.,  book  1,  ch.  16,  §  6,  art.  21, 
and  §  8,  arts.  9,  10,)  what  is  there  to  make  Uiis  case  an 
exception  to  the  general  rule?  The  respondents'  demurrer 
suggests  three  reasons: 

1.    They  say  that  the  mortgage  deed  referred  to  "was  and 
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is  null  and  void,'*  because,  they  say,  "  it  conveys  but  one  piece 
of  said  land,  being  a  part  of  said  premises,  describing  the 
same  by  mete9  and  bouncU.**  An  examination  of  the  record 
^hows  that  it  conveys  only  the  "right,  title  and  interest**  of 
each  mortgagor  in  the  piece  in  question.  No  case  can  be 
found  which  denies  the  right  of  any  tenant  in  common  to 
convey  his  interest  merely,  in  any  property,  real  or  personal. 
The  cases  of  Mitchell  v.  ffazeuj  4  Conn.,  495;  Ghriswold  v. 
Johnson^  5  id.,  866;  Merrill  v.  Berkshire^  11  Pick.,  269; 
FarUr  v.  miy  9  Mass.,  84;  Marshall  v.  TrumbuUy  28  Conn., 
185,  and  Hartford  ^  Salisbury  Ore  Co.  v.  JfcKfer,  41  id.,  112, 
are  all  cases  where  there  was  a  sale  by  **  metes  and  bounds," 
or  else  (as  in  the  case  of  Marshall  v.  TrumbuU^  where  the 
grantor  reserved  a  right  of  passway  from  the  undivided  inter- 
est conveyed,)  there  was  a  conveyance  which  was  construed 
to  be  the  same  in  effect.  Nothing  is  more  common  than  for 
devisees  to  sell  their  interest  in  specific  pieces  before  any  dis- 
tribution has  been  made,  and  before  it  is  known  what  that 
interest  may  be.  But  even  if  the  mortgage  deed  had  been 
defective  in  that  particular,  it  would  have  been  good  as 
against  the  mortgagors;  they,  and  any  holding  under  them, 
would  have  been  estopped  to  deny  that  it  conveyed  their  inter- 
est. Opinion  of  Carpenter,  J.,  in  Hartford  ^  Salisbury  Ore 
Co.  V.  MUler,  41  Conn.,  132, 133. 

2.  The  respondents  further  say  that  "  all  the  facts  set  up 
in  this  petition  are  the  same  as  those  set  up  in  said  prior 
petition,  which  have  beefi  adjudicated^  and  form  a  complete 
bar  to  this  petition."  Many  of  the  "facts"  stated  in  this 
petition  were  set  up  in  the  prior  one,  and  were  found  by  the 
court,  and,  to  that  extent,  these  facts  may  be  said  to  be  adju- 
dicated. But,  as  the  principal  fact  alleged  in  this  petition 
(to  wit,  the  redemption  of  the  mortgage  by  the  payment  of 
Uie  common  debt,)  has  occurred  since  the  prior  petition  was 
brought  and  disposed  of,  and  it  so  appears  from  the  record, 
it  would  seem  to  be  an  impossibility  that  the  facts  set  up  in 
this  petition  are  "the  same"  with  those  set  up  in  the  first 
one.  It  ifi  not  claimed  that  the  prayer  of  this  petition  is  the 
same  contained  in  the  first  one.    That  had  reference  only  to 
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the  petitioner's  mortgage ;  this  seeks  a  final  disposition  of  aU 
the  mortgages.    Dickinson  v.  HayeSj  81  Conn.,  428. 

3.  It  does  not  nor  can  it  appear  from  the  record,  as  the 
respondents  say,  that  the  petitioner  "was  and  is  obliged  by 
law  to  keep  the  buildings  in  good  and  sufficient  repair,"  what- 
ever may  be  inferred  therefrom  as  to  her  duty  "to  prevent 
waste."  Whilst  a  tenant  for  life,  by  act  of  the  parties,  may 
not  commit  waste,  ((Jen.  Stat.,  490,)  it  does  not  follow  that 
the  law  casts  upon  such  a  tenant  the  obligation  to  "keep  the 
buildings  in  good  and  sufficient  repair."  This  might  be 
requiring  an  impossibility.  Previously  to  the  statute  of 
Marlbridge,  it  was  only  tenants  made  such  by  operation  of 
law  who  were  liable  for  waste  at  all  (1  Washb.  R.  Prop., 
book  1,  ch.  5,  §  4,  art.  1)  ;  and  even  now,  the  rule  goes  no 
further  than  to  require  such  a  tenant  to  use  ^'ordinary  care'* 
to  prevent  buildings  going  to  decay,  and  he  is  "  not  bound  to 
expend  extraordinary  sums  for  that  purpose."  Id.,  book  1, 
ch.  5,  §  4,  art.  81.  And,  for  aught  that  appears  from  the 
record,  a  great  deal  more  may  have  been  expended  for  the 
same  purpose  as  this  sum  of  W^OO.  Besides,  presumptively, 
the  other  co-mortgagors  were  living  in  the  same  homestead, 
and  hence  any  repairs  would  inure  to  tJieir  benefit  as  well  as 
the  petitioner's.  And  as  the  respondents  bought  these  mort- 
gage interests  within  a  few  months  after  all  the  improvements 
were  made,  they  must  have  received  the  full  ben^t  of  the 
cost  of  them. 

M.  It.  Westy  for  the  respondents. 

1.  A  deed  by  one  tenant  in  common  by.metes  And  bounds 
of  one  portion  of  the  land  or  of  his  interest  in  such  portion 
is  void.  1  Swift  Dig.,  103;  Starr  v.  LeaviUj  2  Qonn.,  243; 
Mitchell  V.  Mazen^  4  id.,  495 ;  Qriswold  v.  Johnsony  5  id.,  866 ; 
G-aUs  V.  Treaty  17  id.,  892 ;  Marshall  v.  TnmbuUy  28  id.,  185 ; 
Marsh  v.  Sbllet/y  42  id.,  458;  Porter  y.  JBtH,  9  Mass.,  84; 
Merrill  v.  BerkshirCy  11  Pick.,  269;  Adams  y.  Briggs  Iron 
Co.y  7  Cush.,  861. 

2.  A  former  decree  in  a  suit  in  equity  between  the  same 
parties,  and  for  the  same  subject  matter,  is  al^  a  good  defence 
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in  equity.  2  Story  Eq.  Jur.,  §  1523 ;  2  Swift  Dig.,  235.  K 
the  right  has  been  decided,  the  judgment  will  be  conclusive, 
though  the  cause  of  action  in  the  former  suit,  and  the  object 
to  be  obtained  by  it,  were  different  from  those  in  the  subse- 
quent suit.  1  Swift  Dig.,  752;  BetU  v.  Starry  5  Conn.,  560. 
The  present  petition,  and  the  former  petition  and  decree 
referred  to  and  made  part  of  it,  show  that  the  same  subject 
matter  between  the  same  parties  has  once  been  passed  upon 
by  this  court.  Demurrer  will  lie  for  this.  Story  Eq.  PI., 
§§  790,  791. 

8.  The  money  was  borrowed  by  the  petitioner  and  used 
for  the  purpose  of  making  repairs  upon  the  mortgaged 
premises.  The  court  will  presume  that  it  was  borrowed  for 
the  making  of  necessary  repairs,  so  as  to  prevent  waste.  She 
was  bound  to  ]ceep  the  buildings  and  premises  in  repair.  Gen. 
Stat.,  p.  490,  sec.  9;  1  Swift  Dig.,  517;  Toim  of  Hamden  v. 
Bieey  24  Conn.,  850. 

Granger,  J.  The  first  objection  made  by  the  respondents 
in  this  case  to  the  relief  sought  by  the  petitioner  in  her  bill 
is,  that  the  mortgage  to  Castle  was  void,  because  it  was  a 
conveyance  by  metes  and  bounds,  of  a  part  of  certain  lands 
held  by  tenants  in  common,  by  a  part  only  of  tlie  tenants  in 
common. 

Conceding  the  correctness  of  the  general  rule  which  makes 
such  a  conveyance  void,  yet  we  think  the  respondents  stand 
in  a  position  in  which  tiiey  can  not  be  heard  to  make  this 
objection. 

Castle,  the  mortgagee,  brought  a  bill  for  a  foreclosure 
against  the  present  respondents  and  petitioner.  In  that  case 
the  court  found  the  fact  of  the  mortgage  and  the  amount  due 
under  it,  and  made  a  decree  limiting  the  time  for  redemption. 
In  this  the  court  necessarily  found,  and  established  as  between 
the  parties  to  that  proceeding,  the  validity  of  the  mortgage. 
After  the  decree  had  taken  effect  the  present  respondents, 
Bobbins  and  Dwight,  purchased  the  title  acquired  by  Castle 
by  the  mortgage  and  foreclosure,  paying  him  the  amount  due 
under  the  mortgage  and  the  costs;  a  mode  of  redemption 
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apparently  arranged  beforehand  between  these  respondents 
and  the  mortgagee,  the  title  being  allowed  to  become  absolute 
under  the  foreclosure  for  the  purpose  of  cutting  off  all  other 
claims.  The  present  petitioner  then  brought  a  bill  to  redeem 
against  Robbins  and  Dwight,  averring  that  she  had  no  notice 
of  the  petition  for  foreclosure,  and  offering  to  pay  the  amount 
paid  by  them  to  Castle  with  interest.  Upon  this  bill  the  court 
found  the  facts  as  alleged,  and  passed  a  decree  allowing  the 
petitioner  to  redeem  on  making  such  payment.  Li  this  decree 
the  court  again  found  the  existence  and  necessarily  the  validity 
also  of  the  mortgage  to  Castle.  Thus  tliis  very  point,  whidi 
the  respondents  now  make,  as  to  the  validity  of  the  mortgage, 
has  been  adjudicated  not  only  in  the  foreclosure  suit  of  Castle 
against  the  present  respondents  and  petitioner,  which  would 
perhaps  be  conclusive  against  the  respondents  in  the  present 
suit,  but  again  in  the  suit  brought  by  tlie  petitioner  to  redeem, 
in  which  case  the  parties  were  the  same  as  in  the  present 
case.  We  think  it  clear  therefore  that  tlie  question  can  not 
be  regarded  as  an  open  one  in  the  present  case. 

The  respondents  make  the  further  point  that  the  matters 
set  up  in  the  present  bill  are  to  be  regarded  as  having  been 
adjudicated  in  her  former  bill. 

It  is  to  be  observed  that  this  question  is  not  properly  before 
us.  The  case  stands  upon  a  demurrer  to  the  petitioner's  bilL 
The  respondents  in  their  demurrer  assign  several  causes  of 
demurrer,  in  the  form  usually  adopted  in  cases  of  special 
demurrer,  while  the  causes  assigned  are  wholly  grounds  <rf 
general  demurrer,  if  they  can  be  raised  at  all  in  that  ntiode. 
Among  these  causes  of  demurrer  there  is  assigned  the  fact  of 
this  former  adjudication.  But  this  fact  does  not  appear  on 
the  record,  and  Uie  demurrer  can  reach  nothing  that  does  not 
so  appear.  It  is  stated  that  the  record  of  the  former  proceed- 
ing is  referred  to  and  made  a  part  of  the  petition.  This, 
however,  is  not  so.  The  only  allusion  to  that  record  is  in  the 
suggestion  that  it  is  ready  to  be  produced  in  court.  What  it 
is,  what  its  averments  are,  and  what  the  precise  relief  dought, 
does  not  appear  from  the  present  petition. 

But  as  this  question  may  be  raised  in  the  case  hereafter, 
wo  think  it  best  to  consider  and  decide  it  here. 
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The  petition  in  that  case  set  up  tlie  fact  of  the  mortgage, 
the  foreclosure  obtained  by  Castle,  the  amoirnt  found  due  on 
the  mortgage,  the  expiration  of  the  time  to  redeem  without 
redemption,  the  purchase  of  the  mortgage  title  by  the 
respondents  for  the  amount  of  the  mortgage  debt,  the  failure 
of  the  petitioner  to  receive  notice,  and  her  equitable  right  to 
redeem  the  property  out  of  the  hands  of  the  respondents  by 
making  to  them  the  payment  that  under  the  decree  she  was 
required  to  make  to  Castle.  Her  present  petition  alleges  the 
same  general  facts,  and  her  payment  to  the  respondents  since 
the  decree  of  the  amount  found  to  have  been  paid  by  them  to 
Castle,  with  interest,  as  also  her  equitable  right  to  a  contribu- 
tion from  the  respondents  towards  the  amount  which  she  had 
paid  on  redemption,  and  their  refusal  to  make  such  contribu- 
tion. Now  it  is  very  obvious  that  these  two  bills  do  not 
contain  substantially  the  same  allegations,  nor  seek  substan- 
tially the  same  relief.  The  claim  of  the  respondents  there- 
fore, that  the  two  bills  were  for  the  same  matter,  so  that 
the  subject  matter  of  the  last  petition  is  to  be  regarded  as 
adjudicated  in  the  former  suit,  has  really  no  foundation. 

But  the  real  point,  though  not  presented  very  clearly  by  the 
record,  is,  whether  the  proper  time  and  place  for  the  petitioner 
to  seek  the  relief  which  she  now  seeks  was  not  in  the  former 
suit.  In  other  words,  as  she  now  seeks  re-payment'of  three- 
fourths  of  the  sum  which  she  paid  the  respondents  under  the 
former  decree,  thus  paying  only  one-fourth  of  the  sum  her- 
self, was  she  not  bound  to  ask  in  that  suit  for  a  redemption  of 
her  interest  in  the  property,  on  paying  this  quarter,  and  not 
the  whole? 

We  think  that  the  petitioner  might  have  so  framed  her  bill 
in  the  former  case  that  the  court  could  have  disposed  of  the 
whole  question  between  these  parties  in  that  suit,  and  that  it 
would  have  been  better  for  her  to  have  done  so.  But  there  is 
no  rule  which  required  her  to  present  her  present  case  to  the 
court  at  that  time.  She  did  not  in  fact  present  it,  nor  seek 
the  relief  which  she  now  seeks.  If  the  relief  now  sought 
was  such  as  was  necessarily  considered  and  passed  upon  in 
the  former  suit,  her  neglect  to  avail  herself  of  that  opportu* 
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nity  to  present  her  full  case  might  have  precluded  a  further 
hearing  upon  the  matter.  But  not  only  was  this  not  the  case, 
but  there  are  reasons  why  the  rights  of  the  parties  may  per- 
haps be  dealt  with  more  advantageously  to  both  in  the  present 
than  in  the  former  suit.  If  in  that  suit  she  had  offered  to 
pay  only  her  quarter  of  the  mortgage  debt  and  had  sought  to 
redeem  only  her  life  interest,  she  would  have  been  leaving  the 
respondents  no  option  but  to  keep  their  reversionary  interest 
and  pay  therefor  the  other  three-quarters  of  the  mortgage 
debt.  But  she  had  no  right  to  thus  compel  them  to  pay  the 
three-quai;ters.  Any  tenant  in  common  redeeming  the  com- 
mon property  by  paying  a  general  incumbrance,  can  not 
redeem  merely  his  share  of  the  land  held  in  common  by 
paying  his  share  of  the  incmnbrance,  but  ho  can  redeem  only 
by  paying  the  whole  encumbrance,  and  then,  standing  upon 
•that  encumbrance,  he  can  turn  around  and  foreclose  his 
co-tenants  unless  they  will  pay  him  their  share.  But  his 
remedy  is  only  by  this  proceeding  of  foreclosure.  He  has  no 
claim  which  he  can  enforce  against  them  personally.  They 
have  tlieir  option  to  pay  or  give  up  the  land*  This  option  can 
not  be  taken  away.  This  point  can  be  made  clear  by  an  illus- 
tration. A  mortgagee  of  a  piece  of  land  we  will  suppose 
becomes  by  purchase  a  tenant  in  common  with  the  mortgagor 
of  the  equity  of  redemption,  each  owning  an  undivided  half. 
We  will  suppose  the  mortgage  debt  to  be  ^2,000.  If  the 
mortgagor  desires  to  redeem,  he  can  not  do  so  by  tendering 
to  the  mortgagee  $1,0Q0  as  his  half  of  the  mortgage  debt, 
redeeming  thereby  his  half  of  the  land.  The  mortgagee  is 
entitled  to  the  whole  amount  of  his  mortgage,  and  the  mort* 
gagor,  if  he  desires  to  redeem,  must  pay  the  whole  encum- 
brance and  redeem  the  whole  land.  When  he  has  done  this 
he  can  turn  around  and  foreclose  his  co-tenant,  the  original 
mortgagee,  unless  he  will  pay  him  his  half  of  the  mortgage 
debt.  But  why  is  he  compelled  to  do  this,  when  it  would 
seem  so  much  simpler  and  more  direct  for  him  to  have 
redeemed  at  first  only  his  own  haK  of  the  equity,  leaving  the 
mortgagee,  who  was  also  liis  co-tenant,  to  keep  his  half  of  the 
land  and  cancel  a  corresponding  half  of  the  mortgage?    The 
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answer  is,  that  by  this  latter  course  he  would  have  beeu  com- 
pelling his  co-tenant  to  redeem  his  hal£  of  the  land.  This 
he  can  not  do.  The  co-tenant  has  his  option  whether  to 
redeem  or  let  his  interest  as  tenant  in  common  go.  No  per- 
sonal obligation  rests  upon  him  to  redeem,  or  to  pay  any  part 
of  the  mortgage  debt.  If  the  mortgagee  were  compelled  to 
accept  half  the  debt  and  keep  half  tlie  land  for  the  rest,  it 
wonld  be  imposing  upon  him  a  personal  obligation  which  does 
not  exist.  He  therefore  as  mortgagee  may  demand  of  the 
mortgagor,  on  a  redemption  by  the  latter,  the  payment  of  the 
whole  mortgage  debt.  This  is  bis  personal  right.  The  duty 
afterwards  of  contributing  towards  the  payment  on  the  ground 
of  his  being  also  a  co-tenant  with  the  mortgagor,  is  a  burden 
on  the  land  alone,  not  a  personal  duty,  and  he  must  be  left  to 
exercise  his  own  option  as  to  whether  he  will  pay  the  money 
and  save  his  interest  in  the  land,  or  refuse  to  pay  and  let  his 
interest  be  foreclosed. 

Now  it  may  be  that  the  mortgi^or  in  his  bill  to  redeem,  in 
the  case  we  are  supposing,  might  so  frame  his  bill  that  the 
court  would  consider  the  whole  question  between  himself  and 
his  co-tenant,  and  decree  that  he  should  be  allowed  to  redeem 
his  half  interest  on  paying  half  the  mortage  debt,  provided 
that  the  mortgagee  in  his  character  as  co-tenant  would  consent 
to  such  partial  redemption,  but  that  if  he  would  not  so  con- 
sent the  mortgagor  should  pay  the  whole  mortgage  debt  to 
the  mortgagee,  who  should  thereupon,  in  his  character  as 
co-tenant,  become  foreclosed  of  eJl  right  to  redeem  his 
interest  in  the  land,  which  should  thereupon  become  vested  in 
the  mortgagor.  Such  a  decree  is  the  only  one  that  could 
possib^  cover  the  whole  case.  It  is  complex  and  involves  a 
contingency,  and  while  it  might  be  better  that  a  single  suit  in 
equity  should  settle  the  whole  question  between  the  co-tenants 
in  such  a  case^  it  is  very  dear  that  the  mere  fact  that  the 
mortgagor  had  brought  merely  a  bill  to  redeem  in  the  first 
instance,  and  had  obtained  a  decree  allowing  him  to  redeem 
on  paying  the  whole  debt,  would  be  no  bar  to  a  later  bUl, 
bfought  after  such  redemption,  to  compel  the  co-tenant  tc 
contribute  or  be  foreclosed-    The  facte  of  the  two  cases  would 
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be  to  a  great  extent  the  same^xcept  the  important  one  of  the 
payment  alleged  in  the  last  bill  of  the  whole  mortgage  debt 
by  the  mortgagor,  but  the  relief  sought  in  the  two  bills,  and 
indeed  the  entire  objects  of  the  two  bills,  would  be  wholly 
different.  One  would  be  based  upon  and  recognize  the  per- 
sonal right  of  the  mortgagee  to  full  payment  of  the  mortgage 
debt;  the  other  would  assert  and  be  based  upon  the  liability 
of  the  interest  of  the  co-tenant  in  the  land  to  be  subjected  to 
contribution  toward  the  sum  so  paid. 

We  therefore  regard  the  present  bill  as  essentially  different 
from  the  former  one,  and  in  no  manner  precluded  by  it. 

The  third  point  made  by  the  respondents  is,  that  it  appears 
that  the  petitioner  at  the  time  of  the  execution  and  delivery 
of  the  mortgage  had  a  life  estate  in  the  land  and  buildings 
described  in  the  mortgage,  and  that  she  was  obliged  by  law  to 
keep  the  buildings  in  good  and  sufficient  repair,  so  as  to  pre- 
vent waste,  and  that  it  appears  by  the  petition  that  the  money 
for  which  the  note  and  mortgage  were  given  was  used  by  the 
petitioner  for  making  repairs  on  the  premises  so  as  to  prevent 
waste,  and  that  the  money  was  had  for  her  use  and  benefit, 
and  that  therefore  she  is  not  entitled  in  equity  to  a  contribu- 
tion from  the  respondents  on  account  of  having  paid  the 
money.  It  is  true  that  it  appears  that  the  petitioner  hkd  a 
life  estate  in  the  premises,  and  that  the  money  for  which  the 
note  and  mortgage  were  given  was  borrowed  and  used  for  the 
purpose  of  making  repairs  upon  the  mortgaged  premises ;  but 
it  nowhere  appears  that  any  waste  had  been  committed  or 
suffered  to  take  place  by  the  petitioner,  nor  that  the  repairs 
were  made  to  prevent  waste ;  nor  is  it  shown  that  the  peti- 
tioner was  obliged  by  law  to  keep  the  buildings  in  repair  so  as 
to  prevent  waste.  She  is  not  tenant  in  dower,  but  has  a  life 
estate  in  all  the  real  estate  of  her  deceased  husband  under 
his  will.  The  finding  of  the  committee  in  the  former  suit, 
which  is  referred  to  in  the  petition  and  printed  with  the  case, 
is  as  follows  on  this  point: — ^'^The  title  to  the  whole  of  this 
land,  including  that  described  in  the  mortgage  deed,  was 
derived  from  her  (the  petitioner's)  late  husband  Ezra  Lyon, 
and  the  remainder  of  all  said  land,  subject  only  to  the  life 
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estate  of  said  Matilda,  upon  the^death  of  said  Ezra  descended 
to  and  vested  in  the  said  (Jeorge  F.  Lyon,  John  M.  Lyon, 
James  A.  Lyon,  Mary  W.  Judd,  and  Sarah  Lyon,  children 
and  heirs-at-law  of  the  said  Ezra,  in  equal  proportions  as  ten- 
ants in  common,  and  has  never  been  distributed."  The  estate 
of  the  petitioner  was  created  by  the  act  of  the  parties,  and 
not  by  operation  of  law,  (2Wn  qf  Hamden  v.  Rice^  24  Conn., 
866,)  and  whether  the  petitioner  might  or  might  not  commit 
waste  depends  upon  the  terms  of  the  will.  She  might  have 
been  authorized  by  the  devise  to  do  acts  which  otherwise 
would  be  waste  by  the  statute.  Eev.  Statutes,  p.  490,  sec.  9 ; 
Town  of  Hamden  v.  Bicey  supra.  The  will  is  not  before  us 
for  construction,  and  we  know  nothing  of  its  provisions  except 
what  appears  from  the  above  finding  of  the  committee,  and 
we  cannot  say  that  the  petitioner  was  liable  for  waste.  And 
it  does  not  appear  what  was  the  nature  of  the  repairs  made. 
They  might  have  been,  and  probably  were,  of  such  a  charac- 
ter as  to  increase  the  value  of  the  property  and  be  of  essen- 
tial benefit  to  the  reversioners;  and  this  we  think  it  is  fair  to 
presume  was  the  reason  why  three  of  them  joined  with  the 
petitioner  in  executing  the  note  and  mortgage. 

None  of  the  claims  made  by  the  respondents  under  their 
demurrer  can  be  sustained  by  any  principle  of  law  or  equity. 

The  bill  of  the  petitioner  is  suflBcient,  and  there  is  manifest 
error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  ooncurred. 
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«-^  SUPREME  COURT  OF  ERRORS. 

Im  4^'  FAIRFIELD  COUNTY. 

JANUARY  TEBH,  1878. 

Present, 
Park,  C,  J.,  Carpenter,  Pardee,  Loomis,  and  Granger,  Js. 


Barnabas  Allen  and  another  v$.  Samuel  H.  Bundle 
AND  others. 

The  plaintifts  had  a  claim  for  $7,000,  for  monej  lent,  against  a  joint  stock  cof^ 
poration.  A  new  corporation  was  formed,  which  took  its  business  and 
assumed  its  liabifities,  bat  the  snbecriptions  to  its  stock  were  not  to  be  binding 
nnless  $250,000  was  subscribed  within  a  certain  time.  The  time  being  about 
to  expire  and  the  subscriptions  falling  $80,000  short,  B,  who  was  already  a 
subscriber,  agreed,  upon  the  solicitation  of  the  other  subscribers,  to  take  the 
remaining  $30,000  on  their  signing  a  bond  of  indemnity,  which  bond  was 
signed  by  twenty-one  of  the  stockholders  and  the  subscription  therenpon  made 
by  him.  Afterwards  the  plaintifib  demanded  of  the  new  company  payment  of 
the  $7,000,  and  were  about  to  sue,  when  it  was  arranged  that  D  should  gire 
them  his  own  note  for  $7,000,  with  a  guarantee  on  the  back  of  it  signed  by 
the  defendants,  who  were  seven  of  the  twenty-one  signers  of  the  bond  of 
indemnity ;  which  arrangement  was  carried  out.  Held  that  general  assumpsit 
for  money  had  and  rceehred  would  not  lie  in  iayor  of  the  p]ainti£b  against  the 
guarantors  of  B*$  note. 

The  ground  on  which  a  promissory  note  is  eridence  under  the  general  counts  is 
that  it  is  presumed  that  money  has  been  received  by  the  xnaker.  But  the 
guarantee  of  the  defendants  created  no  such  presumption. 

And  held  that  it  could  not  be  shown  by  parol  that  the  defendants,  though  in  form 
guarantors,  in  fact  undertook  thereby  to  obligate  themselves  to  pay  the  note. 

Nor  that  they  made  at  the  time  a  verbal  promise  to  pay  the  debt. 

And  that  any  promise  made  by  the  defendants  at  any  time  to  pay  the  debt  would 
be  without  consideration. 

And  held  that  the  doctrine  of  novation  did  not  apply,  inasmuch  as  the  defend- 
ants  did  not  owe  the  corporation,  and  were  not  therefore  applying  their  own 
debt  to  the  pa3rment  of  the  indebtedness  of  the  corporation. 

A  novation  does  not  create  a  new  indebtedness,  but  simply  applies  an  existing 
indebtedness  in  payment  of  a  debt  of  the  creditor;  and  it  is  a  necessaiy  inci- 
dent of  the  transaction  that  the  original  indebtedness  to  the  intermediate 
creditor,  and  his  indebtedness  to  his  own  creditor,  shoidd  be  dischai^ged. 
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In  this  cA«e  the  $7,660  for  which  B  gave  his  note  to  the  plaintiffs,  with  the 
gnarantee  of  the  defendants,  had  been  credited  on  B*$  subscription  of  $30,000 
to  the  stock  of  the  new  company ;  bat  this  was  done  bj  the  financial  agent  o{ 
the  company  of  his  own  accord  and  with  no  anthoritj  from  B,  Held  not  to 
bring  the  case  within  the  law  of  novation. 

Assumpsit  on  a  guarantee  of  a  note  by  the  defendants,  with 
the  common  counts ;  brought  to  the  Superior  Court  in  Fair- 
field County,  and  tried  to  the  court  on  the  general  issue. 

On  the  trial  the  plaintiffs  withdrew  the  special  count  in 
their  declaration,  and  under  the  common  counts  claimed  to 
recover  the  sum  of  $7,000,  and  interest  thereon  from  the 
25th  day  of  May,  1872,  with  the  taxes  thereon  that  had  since 
accrued,  and  offered  in  evidence  in  support  of  their  claim  the 
following  promissory  note: — 

*<  $7,000.  Danbury,  November  26th,  1871. 

On  demand  I  promise  to  pay  Barnabas  Allen  and  William 
F.  Taylor  seven  thousand  dollars,  with  interest  semi-annually, 
and  the  taxes  that  may  accrue  on  the  same,  for  value  received. 
Signed,  Charles  Benedict." 

On  the  back  of  the  note  there  was  an .  endorsement  as 
follows: — 

'*  For  value  received  we  jointly  and  severally  guarantee  the 
within  note  good  and  collectible  until  paid.  (Signed).  S. 
H.  Bundle,  William  P.  Seeley,  Andrew  Hull,  Isaac  W.  Ives, 
Charles  Hull,  Charles  C.  White  and  W.  F.  Lacey." 

The  signers  of  the  guarantee  are  the  defendants  in  the 
present  suit. 

The  plaintiffs  claimed  that  the  facts  and  circumstances 
under  which  the  note  was  given  were  such  that  the  defend- 
ants, who  were  ostensibly  guarantors,  were  not  in  fact  such 
merely,  but  were  really  makers  of  the  note;  and  that  as  sudi 
they  were  liable  to  the  plaintiffs  in  the  present  action,  under 
the  count  for  money  had  and  received.  The  defendants 
claimed  that  they  were  liable  as  guarantors  only,  and  as  sudi 
could  not  be  holden  on  the  common  counts;  that  parol  evi- 
dence was  inadmissible  to  vary  their  liability  as  expressed  in 
the  contract  of  guaranty,  or  to  show  that  they  were  liable 
in  any  way  on  the  note  except  as  guarantors,  or  to  show 
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that  Benedict  signed  the  note  under  a  promise  from  them 
that  he  should  never  have  it  to  pay,  or  that  he  was  not  liable 
thereon  as  maker.  Tliey  also  denied  that  any  consideration 
had  ever  moved  from  the  plaintiffs  to  them  on  which  to  base 
an  action  on  the  common  counts;  and  there  was  in  fact  no 
evidence  of  such  consideration  except  as  hereinafter  appears. 

The  main  controversy  between  the  parties  was  whether  the 
defendants  were  in  this  action  liable  as  makers  of  the  note  in 
suit;  or  in  any  way  primarily  liable  to  the  plaintiffs  in  this 
action  for  the  money  specified  in  the  note,  or  in  their  bill  of 
particulars,  which  was  for  money  lent  and  for  money  had  and 
received. 

The  note  in  suit  came  into  existence  as  follows :  Prior  to 
1871  a  joint  stock  corporation  had  done  business  in  Danbury 
under  the  name  of  the  Bartram  &  Fanton  Sewing  Machine 
Company.  This  company  was  not  prosperous.  The  plaintiffs 
loaned  it  $8,000,  and  took  the  note  of  the  company  guar- 
anteed till  paid  by  certain  persons,  one  of  whom  was  Andrew 
Hull,  one  of  the  defendants.  A  payment  of  $1,000  was  made 
on  it  by  the  company.  A  new  joint  stock  corporation  was 
projected,  of  much  larger  stock  than  the  old  one. 

The  object  of  tlie  new  company  was  to  assume  the  liabilities 
and  prosecute  the  business  of  the  old  company.  Most  of  tlie 
stockholders  of  the  old  company  became  subscribers  to  the 
stock  of  the  new.  Charles  Benedict  subscribed  for  $5,000  of 
this  stock,  and  paid  for  the  same  in  cash  at  its  par  value.  The 
defendants  were  also  subscribers.  The  subscriptions  were 
not  to  be  binding  unless  $250,000  was  subscribed  within  a 
certain  time.  Tliis  limitation  had  nearly  expired,  and 
$30,000  of  the  stock  remained  unsubscribed  for.  Benedict 
had  taken  no  active  part  in  getting  up  the  new  company, 
except  to  take  $5,000  of  its  stock.  The  defendants,  and 
others  of  the  prominent  subscribers,  applied  to  him  under 
these  circumstances  to  take  the  $80,000  of  the  stock.  He 
was  in  no  condition  to  do  so,  either  pecuniarily  or  in  business 
capacity,  and  declined  to  make  any  further  subscription.  To 
induce  him  to  do  it  the  defendants  and  others  of  the  sub- 
scribers promised  to  give  him,  and  in  fact  did  give  him,  a 
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bond  indemnifying  him  against  all  liability  by  reason  of  his 
subscribing  for  the  $30,000  of  the  stock  of  tlie  new  company. 
This  bond  was  signed  by  the  defendants  and  fourteen  other 
stockholders.  Under  these  circumstances  Benedict  subscribed 
the  $30,000,  with  the  understanding  and  agreement  between 
him  and  the  obligors  that  he  was  no  more  than  trustee  of 
the  stock  for  the  obligors,  and  that,  if  money  was  called  for 
to  pay  for  the  same  or  any  part  thereof,  the  obligors  were  to 
meet  the  call  and  pay  the  money,  and  that  he  should  be  saved 
from  doing  so,  and  in  all  respects  held  harmless. 

The  plaintiffs  afterwards  desired  payment  of  the  $7,000 
remaining  due  on  the  note  of  the  old  company,  and  were  about 
to  proceed  to  collect  the  same,  when  the  following  arrange- 
ment was  made  regarding  it,  Benedict  in  no  way  moving  in 
the  matter  except  at  the  solicitation  of  the  defendants,  acting 
for  the  most  part  through  tlie  defendants  Seeley  and  Hull. 
Seeley  called  on  Benedict  and  informed  him  that  the  note  was 
being  pressed  for  payment,  and  that  it  could  be  arranged  by 
substituting  his  note  for  it,  which  the  defendants  would  guar- 
antee, and  that  he  should  have  no  trouble  with  it;  that  he 
would  be  safe  under  the  bond;  that  this  would  give  the 
defendants  time  to  sell  the  $30,000  of  the  stock  subscribed 
for  by  him,  and  an  opportunity  to  pay  the  note  from  the  sale. 
Benedict  did  not  however  consent  to  sign  the  note  at  this 
time.  Seeley  thereupon  drew  the  note  in  suit,  and  put  it  into 
the  hands  of  the  defendant  Hull  for  the  purpose  of  having 
him  procure  Benedict  to  execijte  it.  Hull  called  on  Benedict 
at  his  residence  and  introduced  the  subject  of  his  executing 
the  same.  Benedict  was  averse  to  doing  anything  about  it, 
and  informed  Hull  that  he  thought  he  ought  not  to  sign  the 
note;  Hull  assured  him  that  he  would  be  indemnified  in  so 
doing  by  the  bond ;  that  he  himself  and  all  the  other  defend- 
ants would  sign  their  names  on  the  back  of  the  note  for  his 
protection,  and  that  the  note  should  not  go  out  of  his  hands 
till  all  the  defendants  had  so  signed  their  names  upon  it;  that 
if  he  would  sign  the  note  he  should  nevdr  be  called  on  to  pay 
it,  and  that  the  defendants  would  pay  it.  Benedict  thereupon 
signed  the  note,  and  Hull  took  it  and  immediately  procured 
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each  of  the  defendants  to  sign  his  name  on  the  back  of  it,  to 
the   following    guarantee    endorsed    thereon:    "For    valuo 
received  we  jointly  and  severally  guarantee  the  within  note 
'  to  be  good  and  collectible  until  paid/^ 

These  facts  regarding  the  execution  of  the  note  by  Bene- 
dict were  fully  known  to  all  the  defendants  when  they  signed 
their  names  on  the  back  of  the  note,  and  to  the  plaintiffs 
when  they  took  the  note,  and  gave  up  for  it  the  note  of  the 
old  corporation,  as  hereinafter  stated. 

The  note  in  suit,  thus  signed  on  face  and  back,  was  by  the 
defendant  Hull  delivered  to  the  defendant  Seeley, .  who 
exchanged  it  with  tlie  plaintiffs,  and  took  for  it  from  them  the 
note  of  the  old  company.  The  delivery  of  the  note  to  the 
plaintiffs  in  exchange  for  the  old  note  was  with  the  knowledge 
and  assent  of  the  defendants,  and  was  sanctioned  and  ratified 
by  them.  Tliereupon  Seeley,  who  was  financial  agent  and 
manager  of  the  new  company,  without  authority  from  Bene- 
dict put  the  amount  of  the  note  to  the  credit  of  Benedict, 
on  account  of  the  subscription  for  the  $30,000  of  the  stock* 
Seeley  thus  of  himself  treated  the  note  in  suit  as  so  much 
cash  paid  by  Benedict  towards  the  $80,000  subscription.  A 
certificate  for  $7,000  of  the  new  company's  stock  was  deliv- 
ered to  him. 

The  plaintiffs  took  the  note  in  suit  under  a  promise  made 
by  the  defendants  to  both  the  plaintiffs  that  they  would  soon 
pay  the  same.  And  subsequently,  after  the  note  had  matured, 
the  defendants  frequently  promised  to  pay  it,  and  never 
refused  to  do  so  till  this  suit  was  brought. 
•  When  the  first  interest  fell  due  on  tlie  note  in  suit  the 
defendant  Seeley  paid  it.  Benedict  has  always  repudiated 
his  liability  on  the  note  and  on  his  subscription  for  $30,000  of 
the  new  stock,  and  Taylor,  one  of  the  plaintiffs,  83  counsel 
for  Benedict,  advised  him  not  to  pay  the  note,  and  that  it 
would  be  bad  faith  in  the  defendants  to  attempt  to  subject 
him  on  it. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court 
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F.  F.  Taylor  and  E.  S.  Sar\ford^  for  the  plaintiffs. 

1.  The  finding  shows  that  the  original  company  owed  the 
plaintiffs  for  money  loaned  the  sum  of  $7,000,  for  which  the 
plaintiffs  held  the  notes  of  the  company,  payable  to  the  plain- 
tiffs, and  guaranteed  by  Andrew  Hull,  one  of  the  defendants. 
It  also  appears  that  the  defendants  were  owners  to  a  large 
amount  of  the  capital  stock  of  the  company,  and  were  obli- 
gated to  the  company  in  a  sum  far  exceeding  in  amount  the 
claim  of  the  plaintiffs.  Also  that  an  arrangement  was  made 
by  all  parties,  under  which  the  defendants  were  to  pay  the 
plaintiffs  the  claim  due  them,  and  the  defendants  were  to  be 
credited  by  the  company  therefor  on  the  indebtedness  due 
from  them  to  the  company.  In  accordance  with  this  arrange- 
ment the  plaintiffs  extinguished  their  claims  against  the  old 
company,  taking  in  lieu  thereof  the  promise  of  the  defend- 
ants to  pay  the  amount  of  their  claim.  Tiie  defendants  there- 
upon applied  the  claim  of  the  plaintiffs  towards  the  extin- 
guishment of  their  own  obligation  to  the  company,  and 
received  the  full  benefit  of  the  same  to  their  individual  advan- 
tage. This  was  an  accord  executed  and  was  legally  binding 
on  the  defendants.  1  Parsons  on  Cont.,  187, 188,  and  note 
t;  id.,  191;  WiUon  v.  Coupland^  6  Barn.  &  Aid.,  228; 
Thompson  v.  Percival,  6  Barn.  &  AdoL,  925 ;  Heaton\.  Angier^ 
7  N.  Hamp.,  397 ;  Cro%%  v.  BicJiardsony  30  Verm.,  641 ;  Pre«- 
hyUrian  Society  v.  Staples ,  23  Conn.,  557;  Beed  v.  Solcomhj 
31  id.,  360;  Packer  v.  Benton,  35  id.,  349. 

2.  During  the  course  of  this  arrangement,  and  as  collat- 
eral security  for  the  payment  of  the  claim,  the  note  for 
$7,000,  signed  by  Benedict  and  guaranteed  by  the  defendants, 
was  executed.  To  properly  show  this  original  agreement, 
and  only  as  a  part  of  it,  the  Benedict  note  was  offered  in  evi- 
dence, together  with  parol  and  other  evidence,  all  forming  a 
part  of  the  original  agreement  and  explanatory  of  it — all 
showing  that  tlie  defendants  were  primarily  liable.  This  could 
be  shown  by  parol  evidence,  even  though  the  guaranty  of  the 
defendants  on  the  note  was  a  collateral  obligation ;  provided 
the  guaranty  was  made  at  the  same  time  and  became  an  essen- 
tial ground  of  the  credit  given  to  the  principal  or  direct  debtor* 
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8  Kent  Com.,  122;  Leonard  \.  Vredenburgh,  8  Johns.,  29; 
Bailey  v.  Freeman,  11  id.,  221 ;  Nelson  v.  IhiboiSj  13  id.,  176; 
D'Wolf  V.  Babaud,  1  Pet,  476;  Sunt  v.  Adams,  5  Mass., 
358.  The  defendants  admit  their  liability  on  the  note  as 
guarantors;  but  in  case  they  are  obliged  to  pay  they  clearly 
cannot  recover  of  Benedict,  and  from  the  finding  they  are 
bound  to  pay  and  save  Benedict  harmless,  not  only  from  all 
pecuniary  loss,  but  also  from  any  inconvenience  or  trouble  by 
reason  of  tlie  same ;  and  to  force  a  suit  to  be  brought  against 
Benedict  on  the  note  would  be  a  fraud  on  him. 

3.  This  claim  of  the  plaintiffs  can  be  recovered  in  this 
action  under  the  common  counts  for  money  had  and  received 
or  on  an  account  stated.  1  Parsons  on  Gont.,  188  and  note, 
191  and  note ;  Wilson  v.  Coupland,  supra ;  Thompson  v.  Per-' 
civaly  supra;  Beecker  v.  Beecker,  7  Johns.,  103;  SoUy  v. 
Bathbone,  8  id.,  148. 

X.  2>.  Brewster  and  S.  Tweedy ,  contra. 

LiOOMis,  J.  The  claim  which  the  plaintiffs  in  this  action 
seek  to  recover  of  the  defendants  was  originally  against  The 
Bartram  &  Fanton  Sewing  Machine  Company,  a  joint  stock 
corporation,  for  a  loan  of  $8,000,  evidenced  by  the  promissory 
notes  of  the  corporation.  After  paying  $1,000  on  the  notes  a 
new  corporation  was  formed,  called  "Tlie  Bartram  &  Fanton 
Manufacturing  Company,"  with  a  larger  capital,  which  was  to 
assume  the  liabilities  and  prosecute  the  business  of  the  old 
company.  The  subscriptions  to  the  stock  of  the  new  com- 
pany were  not  to  be  binding  unless  they  aggregated  a  certain 
amount  in  a  specified  time.  The  time  had  nearly  expired^ 
and  $30,000  remained  to  be  subscribed  in  order  to  fill  tlie 
condition.  Benedict,  who  had  already  subscribed  for  $5,000 
of  the  stock,  was  urged  to  subscribe  for  the  remaining 
$30,000,  and  to  induce  him  so  to  do  the  seven  defendants, 
together  with  fourteen  other  persons,  all  subscribers  to  the 
stock,  promised  to  execute,  and  did  so  execute  and  deliver  to 
him,  a  bond  of  indenmity,  as  set  forth  in  the  finding,  which 
Benedict  accepted,  and  subscribed  for  the  amount  remaining. 
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After  tliis  the  plaintiffs  demanded  of  the  new  company  pay- 
ment of  the  notes  held  by  them  against  the  old  company,  and 
were  about  to  enforce  the  collection  when  the  defendants, 
being  interested  as  stockholders  in  the  new  company,  arranged 
the  matter  between  the  plaintiffs  and  the  corporation  by  a 
new  note  dated  November  25th,  1871,  for  the  amount  due  the 
plaintiffs,  signed  by  said  Benedict,  payable  to  the  plaintiffs  on 
demand,  with  interest  semi-annually  and  the  taxes,  which 
note  was  guaranteed  by  the  defendants  as  follows  in  writing 
on  the  back  of  the  same : — ^^  For  value  received  we  jointly 
and  severally  guarantee  the  within  note  good  and  collectible 
until  paid." 

The  finding  of  facts  contains  a  detailed  statement  of  the 
negotiations  which  resulted  in  the  above  arrangement,  and  of 
the  verbal  promises  at  the  same  time  made  by  the  defendants, 
both  to  Benedict  and  to  the  plaintiffs,  that  they  would  pay  the 
note. 

It  is  very  clear  that  the  plaintiffs  might  have  had,  and  per- 
haps may  still  have,  a  good  claim  against  the  defendants  on 
their  guaranty.  But  for  purposes  of  the  present  suit  this 
claim  is  abandoned,  and  no  recovery  is  sought  except  under 
the  common  counts,  predicated  solely  on  some  primary  and 
original  liability  on  the  part  of  the  defendants. 

In  abandoning  the  sure  ground  of  the  written  guaranty,  it 
seems  to  us  that  the  plaintiffs  are  surrounded  with  legal  diffi- 
culties that  are  insurmountable. 

1.  If  the  relations  of  the  parties  and  the  obligations  rest- 
ing on  the  defendants  are  to  be  determined  by  the  note  and 
guaranty,  it  must  be  conceded  that  no  recovery  can  be  had 
under  the  common  counts.  The  note  and  guaranty  as  against 
the  defendants  are  not  competent  evidence.  The  guaranty 
is  a  special  contract  that  the  note  will  prove  good  and  col- 
lectible until  paid,  and  in  order  to  recover  on  it  there  must 
be  a  special  count  alleging  the  contract  and  a  breach  of  it, 
which  must  be  proved  by  relevant  evidence.  2  Saunders* 
Pleading  and  Evidence,  645 ;  Mines  v.  Scvlthorpe^  2  Camp., 
215;  Carney  v.  O'Neil,  27  Mich.,  495. 

The  ground  for  the  admissibility  of  promissory  notes  as 
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evidence  tinder  the  common  counts  is,  that  a  presumption 
arises  from  the  promise  to  pay  money,  that  money  has  been 
received.  Brooks  v.  HoUand,  21  Conn,,  888.  But  surely  no 
such  presumption,  and  indeed  no  presumption  at  all,  as 
against  the  promisor,  arises  from  a  mere  warranty  that  a  note 
is  good  and  collectible. 

2.  But  the  plaintiffs  say  that  with  the  aid  of  parol  evi- 
dence they  have  shown  that  the  defendants  whose  names  are 
written  on  tiie  back  of  the  note,  ostensibly  as  guarantors, 
were  not  in  fact  such  merely,  but  were  really  makers  of  the 
note. 

But  the  difficulty  here  is,  that  such  a  fact  cannot  be  shown 
by  parol  without  utterly  abrogating  one  of  the  most  thoroughly 
established  and  important  rules  of  evidence — that  "  no  parol 
evidence  is  admissible  to  contradict,  vary,  or  explain  a  written 
contract,  or  to  show  it  to  be  different  from  what  it  purports 
to  be  on  the  face  of  it,'*  except  in  case  of  ambiguity.  1 
Swift  Dig.,  187;  1  Greenl.  Ev.,  §  21b;  DaU  v-  Qeatj  88 
Conn.,  15 ;  WoroeiUr  County  Institution  for  Savings  v.  DaviSy 
18  Gray,  531. 

There  is  an  anomalous  class  of  cases  where  a  third  person, 
neither  payee  nor  maker,  puts  his  name  on  the  back  of  a  note 
before  its  indorsement  by  the  payee,  where  by  parol  evidence 
such  person  may  be  held  liable  either  as  original  promisor, 
guarantor  or  indorser,  according  to  the  nature  of  tlie  transac- 
tion and  the  understanding  of  the  parties.  Bryant  v.  East'^ 
many  7  Gush.,  113;  Benthal  v.  Judkinsy  IS  Met.,  267;  Good 
V.  Martinj  decided  by  the  Supreipe  Court  of  the  United  States, 
and  reported  in  the  American  Law  Register  for  February, 
1878,  p.  111. 

But  in  all  these  cases  the  indorsement  is  in  blank,  and  there 
is  no  written  contract,  and  none  is  deBnitely  implied  by  law 
from  the  indorsement. 

In  cases  of  blank  indorsements,  where  the  contract  is 
implied  by  law,  it  has  the  same  effect  as  if  written,  and  parol 
evidence  is  not  admissible  to  contradict  or  vary  it,  as  in  the 
cases  of  Bale  v.  Gear^  supra,  Bigehw  v.  Colton  and  Laks  v. 
Stetson^  13  Gray,  810.    The  Supreme  Court  of  Massachusetts, 
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in  the  recent  case  of  Allen  v.  Broum^  124  Mass.,  77,  held  that 
parol  evidence  was  not  admissible  to  show  that  indorsers  who 
indorsed  a  promissory  note  before  delivery  to  the  payee,  were 
accommodation  indorsers  or  sureties  only.  See  other  cases 
to  the  same  effect  cited  in  the  opinion  by  Soule,  J. 

8.  Again,  the  plaintiffs,  by  wholly  ignoring  the  existence 
of  the  note  and  written  guaranty,  except  as  forming  an  item 
in  the  history  of  i^he  case,  propose  to  hold  the  defendants  on 
their  mere  verbal  promise. 

Allowing  the  plaintiffs  to  have  their  way  in  tliis  regard,  the 
statute  of  frauds  would  be  troublesome,  to  say  the  least,  and 
the  want  of  consideration  proved  would  be  an  insuperable 
objection. 

But  the  time  and  sufficient  objection  to  this  claim  is,  that 
by  the  rules  of  law  tlie  written  contract,  being  clearly 
expressed  and  deliberately  made,  cannot  be  ignored,  for  "  it  is 
conclusively  presumed  that  the  whole  engagement  of  tlio 
parties,  and  the  extent  and  manner  of  their  undertaking,  was 
reduced  to  writing.  After  this,  to  permit  oral  testimony,  or 
prior,  or  contemporaneous,  or  subsequent  conversation,  in 
order  to  learn  what  was  intended  or  contradict  or  vary  what 
is  written,  would  be  dangerous  and  unjust  in  the  extreme.'* 
CHendale  Manf.  Co*  v.  Protection  Ins.  Co.^  21  Conn.,  37;  1 
Greenl.  Ev.,  §  275. 

4.  Some  of  the  legal  principles  before  mentioned  also 
stand  in  the  plaintiffs'  way  when  they  would  invoke  the  aid 
of  the  doctrine  of  novation.  In  the  place  of  the  written  evi- 
dence of  the  defendants*  undertaking,  they  must  substitute  by 
parol  evidence  another  contract,  whereby  the  defendants 
directly  assumed  upon  themselves  the  payment  of  the  plain- 
tiffs' debt  against  the  corporation.  And  besides  this,  even 
the  parol  evidence  fails  to  make  out  some  of  the  essential 
elements  of  novation.  Not  only  must  it  appear  that  the 
corporation  owed  the  plaintiffs,  but  that  the  defendants  owed 
tlie  corporation,  and  that  by  the  new  arrangement  between 
the  parties  the  two  original  debts  were  absolutely  discharged. 

It  is  not  even  found  that  tlie  defendants  owed  any  debt  to 
the  corporation,  and  of  course  no  such  debt  was  discharged. 

Vol.  xlv. — 68 
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It  is  not  found  that  the  plaintiffs'  debt  against  the  corporation 
was  discharged.  It  is  found  that  the  original  notes  were  given 
up,  which  is  evidence  tending  to  show  such  a  fact,  but  is  by 
no  means  equivalent  to  finding  a  discharge. 

5.  Finallj,  we  mention  as  one  fatal  objection  to  all  modes 
of  charging  the  defendants  primarily  with  this  debt,  under 
the  common  counts,  the  want  of  consideration  moving  from 
the  plaintiffs  to  the  defendants.  The  court  expressly  finds 
"  that  tlicre  was  no  evidence  of  such  consideration  except  as 
hereinafter  appears."  In  the  detailed  statement  of  facts 
which  follows,  no  such  consideration  is  disclosed.  As  we 
have  already  seen,  not  a  dollar  of  money  or  property  ever 
passed  (or  was  ever  promised)  from  the  plaintiffs  to  the 
defendants.  All  went  to  the  corporation  alone.  It  is  true 
that  the  defendants  were  stockholders ;  but  as  such  they  had 
no  legal  identity  with  the  company,  but  were  in  contemplation 
of  law  as  much  strangers  and  third  persons  as  if  they  had 
never  heard  of  such  a  corporation.  Undoubtedly  they  took 
a  deep  interest  in  the  success  of  the  corporation,  and  what 
they  verbally  said  and  promised  is  to  be  construed  with  refer- 
ence to  this  fact,  and  also  with  especial  reference  to  the  prin- 
cipal fact,  that  the  Benedict  note  with  the  written  guaranty 
of  the  defendants  was  accepted  by  the  plaintiffs,  and  must 
have  been  regarded  by  all  parties  as  embodying  all  the 
essential  parts  of  tlie  transaction. 

A  consideration  is  attempted  to  be  shown  in  the  fact  that 
the  amount  of  the  old  notes,  givei^  up  by  the  plaintiffs,  when 
the  guaranteed  note  of  Benedict  was  delivered  to  them,  was 
afterwards  credited  as  so  much  cash  on  Benedict's  subscrip- 
tion, which  it  is  said  had  the  effect  to  reduce  by  so  much  the 
liability  of  the  defendants  on  account  of  that  subscription. 
There  are  several  answers  to  this  claim. 

In  the  first  place,  it  must  be  borne  in  mind  that  the  liability 
referred  to  was  a  mere  contingent  liability,  and  was  entered 
into  not  by  the  defendants  merely,  but  by  fourteen  other  per- 
sona, in  no  way  concerned  in  this  transaction,  and  that  the 
nature  of  that  liability  is  not  to  be  determined  by  parol  evi- 
dence, but  by  the  written  condition  of  the  bond  given  to 
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Benedict.  By  the  terms  of  the  condition  of  this  bond  it  will 
be  seen  that  there  was  no  obligation  on  any  of  the  signers  to 
pay  Benedict  any  thing  until  he  had  first  been  compelled  to 
pay  upon  the  call  of  the  directors,  and  then  only  upon  the 
express  proviso  that  Benedict  should  transfer  to  the  person  or 
persons  so  re-paying  him  a  proportionate  amount  of  the  stock 
standing  in  his  name. 

These  provisos  were  not  complied  with,  and  there  was  no 
certainty  that  any  liability  would  ever  accrue  under  that  bond, 
for  Benedict  might  choose  to  keep  the  stock  himself,  and  pay 
for  it  without  looking  to  the  obligors  for  reimbursement. 

But  another  conclusive  answer  is,  that  it  nowhere  appears 
that  at  the  time  of  the  execution  and  delivery  of  tlie  Benedict 
note  to  the  plaintiffs,  there  was  any  understanding  or  agree- 
ment whatever  that  the  amount  of  the  note  should  be  credited 
on  Benedict's  subscription ;  and  the  defendants  are  in  no  way 
responsible  for  that  application  of  the  note. 

The  finding  is  explicit  on  this  point;  the  language  is  as 
follows: — ^" Thereupon  Seeley  (who  was  financial  agent  and 
manager  of  said  new  company)  without  authority  from  Bene- 
dict put  the  amount  of  the  note  in  suit  to  the  credit  of  Bene- 
dict on  account  of  the  subscription  made  as  aforesaid  by  him 
for  said  $30,000  of  the  stock  of  said  new  company."  Seeley 
thus,  of  himself,  treated  the  note  in  suit  as  so  much  cash 
paid  by  Benedict  towards  his  $30,000  subscription  to  the 
stock  of  the  new  company. 

For  the  foregoing  reasons  wo  advise  judgment  for  the 
defendants. 

In  this  opinion  the  other  judges  concurred. 
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A  petition  in  equity  averred  that  the  respondent  had  by  fraudulent  representa- 
tions obtained  of  the  petitioner  his  note  and  had  brought  an  action  upon  it, 
and  prayed  for  the  cancellation  of  the  note  and  a  perpetual  injunction  against 
the  prosecution  of  the  action.  The  note  was  non-negotiable,  was  dated  in 
June,  1872,  and  had  seventeen  years  to  run  froip  its  date.  The  petition 
was  brought  in  December,  1 873.  The  respondent  demurred  to  the  petition  on 
the  grotmd  that  the  petitioner  had  adequate  remedy  at  law  by  a  defence  to  the 
pending  action.  Held  that,  as  the  petitioner  had  no  control  over  the  action  aft 
law,  but  the  respondent  might  withdraw  it  and  wait  aevezal  years  before 
bringing  another,  the  remedy  at  law  was  not  adequate. 

Bill  in  equity  for  the  cancellation  of  a  note  and  an  injuno- 
tion  against  tlie  prosecution  of  an  action  at  law  upon  it; 
brought  to  the  Superior  Court. 

The  bill  alleged  that  the  note  was  obtained  by  fraudulent 
representations,  which  were  particularly  set  forth ;  that  it  was 
for  $468.61,  was  dated  June  10, 1872,  and  was  payable  to  the 
respondent  on  demand  with  interest  from  date ;  that  an  action 
at  law  had  been  bi*ought  upon  it  by  the  respondent  against 
the  petitioner  in  the  Court  of  Common  Pleas  of  Fairfield 
County,  which  action  was  still  pending;  and  that  the  peti« 
tioner  had  not  adequate  remedy  at  law;  and  prayed  for  a 
decree  that  the  note  should  be  canceled  and  delivered  up  to 
the  petitioner,  and  that  the  respondent  should  be  perpetually 
enjoined  against  the  prosecution  of  his  action  upon  it. 

The  respondent  demurred  to  the  petition,  and  the  case  was 
reserved  upon  the  demurrer  for  the  advice  of  this  court. 

J".  H.  Olmstead  and  JE.  S.  Schofield,  in  support  of  the 
demurrer. 

1.  A  court  of  equity  will  not  relieve  where  there  exists  an 
adequate  remedy  at. law;  this  is  prohibited  by  positive  legis- 
lative enactment. 

2.  The  petitioner  has  a  complete  legal  remedy  by  a  defence 
to  the  action'ou  the  note.  Tlie  petition  alleges  that  the  note 
was  obtained  by  fraud  and  was  without  consideration.  Botti 
these  matters  are  good  defences  at  law. 
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8.  Tho  note  ic  non-negotiable  on  demand.  An  assignment 
by  iho  respondent  cannot  affect  the  right  of  the  petitioner  to 
defend  against  its  infirmities  in  tho  hands  of  a  third  person. 

4.  The  petitioner  does  not  allege,  except  in  general  terms, 
that  tho  petitioner  has  not  a  remedy  at  la\r,  nor  that  any 
nnconscionable  advantage  is  to  be  gained  or  is  attempted  by 
the  respondent  in  his  action  on  the  note,  nor  that  tlie  peti* 
tioner  has  been  deprived  of  his  defence  at  law  or  is  in  danger 
of  being  deprived  of  it.  Courts  of  equity  are  reluctant  to 
interpose  their  summary  authority  by  injunction  to  restrain 
proceedings  at  law  unless  one  of  the  above  reasons  exists. 
Boberts  v.  Ripley^  14  Conn.,  553 ;  Bigelow  v.  Hartford  Bridge 
Co.,  id.,  580;  Phalen  v.  Olark,  19  id.,  435;  Pearce  v.  Olney, 
20  id.,  653;  Thompionville  Scale  Co.  v.  Oegoody  26  id.,  19. 

J,  B.  Curtis  and  S.  Fenenden,  contra. 

Park,  C.  J.  If  the  petitioner  could  compel  the  respondent 
to  prosecute  to  final  judgment  the  suit  he  has  commenced  on 
the  note  in  question,  then  it  might  be  said  with  truth  that  lie 
has  adequate  remedy  at  law  for  the  grievances  set  forth  in 
his  bill.  But  the  petitioner  has  no  such  power  over  the 
respondent  or  the  suit ;  neither  does  the  law  furnish  him  any 
means  of  acquiring  it.  The  suit  is  under  the  entire  control 
of  the  respondent,  who  may  withdraw  it  at  any  timq  before 
the  verdict  of  a  jury  or  a  finding  of  the  facts  by  the  court; 
and,  abiding  his  time,  he  may  take  an  unconscionable  advan* 
tage  of  the  petitioner  when  his  witnesses  are  dead  or  have 
been  scattered  to  parts  unknown,  or  when  the  facts  with 
regard  to  the  fraud  shall  have  faded  from  their  memory.  The 
note  has  seventeen  years  of  life  from  its  date;  and  if  it  be 
true,  as  is  set  forth  in  the  bill,  that  it  was  obtained  from  the 
petitioner  by  fraud,  it  may  well  be  expected  that  the  respond- 
ent will  use  all  the  means  in  his  power  to  prevent  the  peti- 
tioner from  exposing  its  character  on  the  day  of  trial;  and  to 
this  end  he  will  take  all  the  advantage  to  be  gained  by  delay 
to  accomplish  his  purpose.  It  is  clear  therefore  that  we  can- 
not take  into  account  the  fact  that  there  is  a  suit  at  law  now 
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pending  between  the  parties  in  determining  whetlicr  the  peti- 
tioner's remedy  at  law  is  "obvious,  adequate  and  complete/* 
Church,  J.,  in  Chipman  v.  City  of  Hatifordy  21  Conn.,  488. 
On  that  question  we  can  consider  only  what  means  of  redress 
the  law  itself  furnishes  the  petitioner,  and  not  what  he  may 
chance  to  got  through  the  indulgence  of  the  respondent  In 
the  case  of  Ferguion  v.  Fisk^  28  Conn.,  601,  which  was  a  suit 
in  chancery  to  compel  the  respondent  to  cancel  and  deliver  up 
a  draft,  the  consideration  of  which  had  entirely  failed,  a  suit 
at  law,  brought  to  recover  the  amount  of  the  draft,  was  at  the 
time  pending  between  the  parties.  Still  Judge  Sanpord,  in 
giving  the  opinion  of  the  court,  regarded  the  fact  of  no 
importance,  and  dismissed  it  with  the  remark  that  the  suit 
might  at  any  time  be  withdrawn  by  the  respondent  and 
another  brought  at  his  convenience.  The  fact  of  the  pend- 
ency of  the  suit  at  law  in  the  present  case,  though  strenuously 
urged  upon  us  in  the  argument,  we  lay  out  of  our  considera- 
tion, in  view  of  the  fact  that  it  may  be  withdrawn  by  the 
respondent  at  his  pleasure,  and  another  brought  at  a  time 
when  an  u^conscionable  advantage  may  be  taken  of  the 
petitioner. 

If  the  note  in  question  showed  upon  its  face  the  fraud 
alleged  in  the  bill,  so  that  however  late  a  suit  might  be 
brought  the  petitioner  could  not  be  deprived  of  his  defense, 
it  might  with  some  propriety  be  said  that  the  petitioner  has 
adequate  remedy  at  law.  Judge  Story,  in  the  second  volume 
of  his  Equity  Jurisprudence,  §  700  a,  says: — ^" Where  the 
illegality  of  the  agreement,  deed  or  other  instrument  appears 
upon  the  face  of  it,  €0  that  its  nullity  can  admit  of  no  doubt, 
the  same  reason  for  the  interference  of  courts  of  equity  to 
direct  it  to  be  canceled  or  delivered  up  would  not  seem  to 
apply ;  for  in  such  a  case  there  can  be  no  danger  that  the 
lapso  of  time  may  deprive  the  party  of  his  full  means  of 
defense."  It  would  seem  to  follow  that  if  the  illegality  did 
not  appear  upon  the  face  of  the  instrument,  courts  of  equity 
would  interfere  and  order  a  cancellation  of  it.  Indeed,  in 
section  700  of  the  same  volume  the  author  says: — ^''If  an 
instrument  ought  not  to  be  used  or  enforced,  it  is  against 
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conscience  for  the  party  holding  it  to  retain  it,  since  he  can 
only  retain  it  for  some  sinister  purpose.  If  it  is  a  negotiable 
instrument,  it  may  be  used  for  a  fraudulent  or  improper  pur- 
pose, to  the  injury  of  a  third  person.  *  *  If  it  ia  a 
mere  written  agreement,  solemn  or  otlierwise,  still,  while  it 
exists,  it  is  always  liable  to  be  applied  to  improper  purposes; 
and  it  may  be  vexatiously  litigated  at  a  distance  of  time  when 
tlie  proper  evidence  to  repel  tlie  claim  may  have  been  lost  or 
obscured ;  or  when  the  other  party  may  be  disabled  from  con- 
testing its  validity  with  as  much  ability  and  force  as  he  can 
contest  it  at  the  present  moment."  This  language  applies 
with  peculiar  force  to  the  case  in  hand ;  for  no  one  will  say 
that  the  petitioner  will  be  as  able  to  prove  the  allegations  in 
his  bill  ten  years  hence  as  he  is  to-day.  Tlie  burden  of  prov- 
ing the  fraud  would  be  on  the  petitioner  at  whatever  distance 
of  time  a  suit  might  be  brought;  hence  the  petitioner  would 
lose  and  the  respondent  would  gain  by  delay.  The  same 
author,  in  section  695  of  the  same  volume,  in  classifying  the 
cases  in  which  courts  of  equity  will  interfere  and  order  the 
cancellation  of  instruments,  places  cases  of  the  character  of 
the  present  one  in  the  first  class.  He  says: — ^'^ First,  where 
there  is  actual  fraud  in  tlie  party  defendant,  in  which  the 
party  plaintiff  has  not  participated."  Tlie  bill  charges  the 
respondent  with  actual  fraud  in  procuring  the  note  in  question 
of  the  petitioner.  Hence  the  case  comes  clearly  within  this 
class. 

The  case  of  Ferguson  v.  Fiskj  before  referred  to,  does  not 
differ  in  principle  from  the  present  one,  but  substantially 
controls  it.  That  was  a  case  where  the  consideration  for 
giving  the  draft  had  entirely  failed.  This  is  a  case  of  fraud 
in  procuring  the  note.  The  draft  in  that  case  was  negotiable, 
but  past  due.  The  note  in  this  case  is  non-negotiable.  A 
decree  of  cancellation  was  passed  in  that  case,  and  one  should 
be  in  this,  if  the  allegations  in  the  bill  shall  be  proved  true. 

We  advise  the  Superior  Court  that  the  bill  is  sufficient. 

In  this  opinion  the  other  judges  concurred;  except  Cab- 
PENTER,  J.,  who  dissented. 
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Charles  Huli.  v$.  Seelet  Habris. 

spending  a  proceeding  for  contempt  in  duobejing  an  injanction  against  the 
diversion  of  water  from  a  spring,  the  plaintiff  and  defendant  entered  into  an 
agreement  by  which  the  proceeding  was  to  be  continued  to  a  foturo  day,  and 
the  defendant  was  to  use  all  practicable  means  to  restore  the  stream,  topay  the 
plaintiff  his  expenses  in  the  suit,  and  also  to  pay  hira  such  damages  as  they 
should  agree  on,  or,  if  they  coold  not  &gree,  as  should  be  fixed  by  a  ruloree, 
aad  after  their  payment  to  gire  the  pbuntiff  a  bond  with  surety  tlmt  his  right 
to  the  water  should  not  be  disturbed;  and  when  this  was  done  the  proceeding 
was  to  be  withdrawn.  The  defendant  restored  the  stream  so  far  as  it  could  be 
done  and  paid  the  expenses  of  the  suit,  but  did  not  pay  the  damages  nor  give 
the  bond.  It  appeared  however  that,  for  the  purpose  of  settUng  the  damages, 
he  had  called  on  the  plaintiff  for  a  statement  of  his  claim  with  regard  to 
them,  which  the  latter  refused  to  give.  Held  that  the  defendant  was  not  liable 
to  a  judgment  for  contempt. 

Motion  for  an  attachment  for  a  contempt,  filed  in  the 
Superior  Court,  and  heard  before  Sa^fordy  J.  Judgment  that 
the  defendant  was  guilty  of  contempt.  Motion  in  error  by 
defendant.    The  case  is  sufficiently  stated  in  the  opinion. 

W.  F.  Taylor  and  JET.  S.  Sar^ard^  with  whom  was  W.  K* 
Seeley,  for  plaintiff. 

L.  D.  Brew%ter  and  8.  Tweedy ^  for  defendant. 

Pardee,  J.  In  1872  Hull,  by  rirtue  of  a  right  Tested  in 
him,  was  conveying  water  from  certain  springs  aud  reservoirs 
situated  upon  the  land  of  Harris,  by  pipes,  and  selling  it  to 
various  persons  in  Danbury,  gaining  profit  thereby.  Harris, 
having  threatened  to  intermpt  the  flow  of  water  through  the 
pipes,  the  Superior  Court  for  Fairfield  County,  at  the  August 
term,  1872,  enjoined  him  against  carrying  his  tlireat  into 
execution ;  disregarding  this,  on  the  lOtli  day  of  November, 
1874,  he  dug  trenches  near  the  springs  in  such  manner  as 
partially  to  divert  the  water  from  the  pipes  and  thereby 
caused  loss  and  damage  to  Hull ;  thereupon  he  was  cited  to 
appear  before  the  court  on  the  18th  day  of  the  same  montli 
to  show  cause  why  he  should  not  be  punished  i(X[  contempt. 
Upon  the  next  day  the  parties  made  a  written  agreement  as 
follows : 
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"  1st.  The  suit  now  pending  in  the  Superior  Court  and 
which  has  been  partially  heard,  shall  be  continued  until  such 
a  day  in  December,  1874,  as  may  be  fixed  by  Judge  Martin. 

^^  2d.  That  said  Harris  shall  at  once  attempt  and  use  all 
possible  means  for  the  return  of  the  flow  of  water  into  the 
springs,  reservoir  and  pipes  of  said  Hull,. in  as  full  and  ample 
manner  as  before  the  injury,  at  his  own  expense,  and  that 
the  same  shall  be  permanentljT  so  fixed. 

"3d.  That  said  Harris  shall  pay  to  said  Hull  all  his 
expenses  in  conducting  said  suit,  including  lawyers'  fees. 

"4th.  If  said  Hull  and  Harris  cannot  agree  upon  the 
amount  of  damages  to  be  paid  to  said  Hull,  then  Judge 
Martin  is  to  fix  the  amount. 

"  5th.  Said  Harris  agreea  that  said  Hull  may  at  all  times 
go  upon  his  land  for  the  purpose  of  repairing  pipes,  excavat- 
ing, Ac,  without  being  confined  to  any  particular  route,  doing 
as  little  damage  as  possible. 

"  6th.  Should  the  above  agreements  be  performed  and  the 
amount  of  damages  agreed  upon  be  paid,  then,  upon  giving  a 
bond  by  said  Harris  with  suflScicnt  surety,  binding  his  and. 
their  heirs  and  assigns  to  said  Hull,  his  heirs  and  assigns, 
that  his  rights  in  and  to  said  springs  of  wat^r,  reservoirs  and 
pipes,  and  the  free  and  uninterrupted  flow  of  the  water  into 
and  through  the  same,  and  his  passage  over  said  land  when, 
necessary  for  the  purpose  of  repairs  or  to  remove  obstacles, 
shall  never  be  molested,  said  suit  now  pending  sliall  be  dis- 
continued; this  being  a  mere  memorandum  agreement  subject 
to  such  alterations  and  changes  as  may  be  necessary  to  carry 
the  intention  of  the  parties  into  full  effect." 

Within  a  reasonable  time  after  the  execution  of  this  agree- 
ment Harris  attempted  fairly,  honestly,  and  in  perfect  good 
faith,  to  restore  the  water  to  the  springs,  reservoirs  and  pipes. 
In  January,  1875,  he  paid  to  Hull  f  223.69,  being  the  amount 
•  of  his  expenses  in  prosecuting  the  motion  for  contempt, 
including  lawyers*  fees.  He  then  demanded  from  Hull  a 
statement  of  his  claim  for  damages  from  the  loss  of  water  by 
the  diversion,  which  statement  Hull  has  at  all  times  refused 
to  give  or  make.    Harris  has  never  executed,  and  Hull  has 

Vol.  xlv.— 69 
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never  required  or  requested  tbe  execution  of,  the  bond  named 
in  the  fifth  article. 

The  Superior  Court  at  the  February  term,  1877,  adjudged 
and  decreed  that  Harris  was  guilty  of  contempt  in  violating 
the  injunction,  and  that  he  should  pay  a  fine  of  ten  dollars  to 
the  state  of  Connecticut  and  the  costs  of  the  application  to 
Hull,  and  in  default  of  payment  of  either  should  stand  con>- 
mitted  until  he  complied.        • 

He  thereupon  filed  a  motion  in  error,  specifying  several 
errors,  one  only  of  which  it  is  necessary  to  state,  namely: 
^^  In  deciding  that  the  agreement  entered  into  by  the  partieo 
by  the  consent  of  the  court  and  carried  out  by  the  respondent 
and  the  petitioner,  was  not  in  full  purgation  of  the  contempt, 
if  committed ;  and  in  not  holding  that  the  petitioner  is  clearly 
in  fault  for  its  not  being  carried  out  in  full." 

This  exception  is  well  taken.  Harris,  being  in  court  upon 
a  citation  to  show  cayse  why  he  should  not  be  punished  for 
contempt,  Hull  could  have  insisted  upon  subjecting  him  to  tho 
full  rigor  of  the  law ;  but  thinking,  doubtless,  that  he  coa!d 
secure  a  more  complete  restoration  of  the  privileges  of  which 
he  had  been  deprived  and  a  more  satisfactory  compensation 
for  the  injury  resulting  from  the  temporary  deprivation,  chose, 
with  the  consent  of  the  court,  to  take  his  cause  from  the 
forum  of  law  and  make  it  a  matter  of  private  negotiation  and 
contract  between  himself  and  his  opponent.  Accordingly  he 
stipulated  that  if  Harris  would  do  certain  acts  he  would  no 
furtlier  press  the  suit  against  him.  Having  made  a  contract 
he  is  bound  to  performance  on  his  part.  He  required  Harris 
to  pay  the  damages  resulting  from  the  diversion  of  water; 
providing  also  that  if  they  could  not  agree  the  amount  should 
be  determined  by  a  referee.  The  damages  from  the  nature  of 
the  case  could  be  known  only  to  Hull ;  the  legal  import  of 
.his  contract  is  that  he  shall  state  them  to  Harris-— that  be 
shall  make  it  possible  for  him  to  pay.  He  has  bound  himself, 
not  to  go  into  court  until  he  has  given  Harris  an  opportunity 
to  agree  with  him;  and  agreement  as  to  unliquidated  damages 
.is  impossible  so  long  as  tho  claimant  refuses  to  open  hie 
mouth.    Ho  has  contracted  to  give  Harris  an  opportunit/ 
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both  to  agree  and  to  pay  before  he  will  subject  him  to  the 
expense  either  of  a  referee  or  of  further  proceedings  in'court ; 
his  refusal  to  state  prevents  payment;  by  stating,  he  can  at 
any  moment  be  paid  or  put  Harris  in  the  wrong.  Having 
taken  himself  out  of  court  by  contract  he  cannot  be  heard 
there  again  until  he  can  show  such  performance  on  his  part 
as  entitles  him  to  that  privilege.  In  this  state  of  things  the 
failure  of  Harris  to  give  security  for  future  good  behavior  is 
unimportant ;  this  would  be  but  an  idle  labor  so  long  as  Hull 
bars  the  way  to  a  complete  performance  by  Harris  of  all  the 
requirements  of  the  agreement;  presumably,  if  he  can  be 
allowed  to  pay,  he  will  complete  his  defence  by  filing  the 
bond. 

There  is  error  in  the  judgment  complained  oL 

In  this  opinion  the  other  judges  concurred. 


•  ♦> 


Philo  H.  Weller  vb.  Dudley  P.  Ely. 

The  plaintiff  purchased  in  good  faith  two  watches,  which  afterwards  proved  to 
hare  been  stolen  from  D.  The  supposed  thief  being  arrested  and  put  on  trial 
in  the  city  of  N,  the  watches  were,  upon  the  request  of  the  chief  of  police  of 
the  city,  and  with  the  consent  o(  D,  delivered  to  the  former,  for  use  upon  the 
trial  and  for  identification,  the  plaintiff  requiring  that  they  be  returned  to 
him  if  not  identified  to  his  satisfaction.  He  was  not  satisfied  with  the  identi- 
fication claimed.  They  were  afterwards  delivered  to  the  mayor  of  the  city,  to 
be  held  by  him  for  identification  under  a  provision  of  the  city  charter.  The 
plaintiff,  having  demanded  them  of  the  mayor,  brought  replevin  for  them.  It 
was  found  in  the  suit  that  they  were  the  property  of  Z>.  Held  that  the  plain- 
tiff had  no  such  right  to  the  watches  as  would  enable  him  to  maintain  the 
suit. 

Whether  while  in  the  hands  of  the  mayor,  under  the  ordinance  which  required 
him  to  hold  the  property  until  identified,  and  which  was  authorized  by  the 
charter,  the  property  was  not  in  the  custody  of  the  law,  and  rightfully  retained 
by  him :    Qucere. 

Replevin  for  two  watches  and  a  chain,  claimed  to  be  unlaw- 
fully  withheld;  brought  to  the  Court  of  Common  Pleas  to 
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Fairfield  County,  and  reserved,  upon  a  finding  of  the  facts, 
for  the  advice  of  this  court.  The  case  is  sufficiently  stated 
in  the  opinion. 

0-.  Stoddardy  for  the  plaintiff. 

M.  TT.  Seymour y  with  whom  was  N.  J.  Taylor ^  for  the 
defendant. 

Granger,  J.  The  property  described  in  the  plaintiff's  writ 
of  replevin  consisted  of  two  watches  and  one  chain,  all  of 
the  value  of  about  two  hundred  dollars,  and  belonged  to  one 
Samuel  S.  Dale,  of  the  city  of  New  York,  from  whom  the 
same  were  stolen  about  the  1st  of  January,  1874,  and  he  has 
ever  since  continued  to  own  the  same.  After  the  property- 
was  stolen  it  was,  by  some  person  unknown,  and  without  any 
authority  from  Mr.  Dale,  pawned  in  New  Haven,  in  this  state. 
The  plaintiff  Weller  purchased  it  from  the  pawn  broker,  for 
one  hundred  and  eighty  dollars,  having  no  knowledge  that  it 
was  stolen.  He  kept  it  till  December  25th,  1876,  when  he 
was  informed  by  the  chief  of  police  of  Norwalk,  and  by  Mr. 
Dale,  that  it  was  supposed  to  be  stolen,  and  that  a  certain 
person  had  stolen  it,  and  that  they  wished  to  take  it  to  South 
Norwalk  where  this  person  was  being  prosecuted  for  the  theft, 
for  the  purpose  of  using  it  in  the  prosecution,  and  of  identi- 
fying it  as  stolen  property.  The  plaintiff  thereupon  delivered 
the  property  to  the  chief  of  police  for  the  above  purpose,  and 
took  from  him  and  from  Dale  a  receipt  worded  as  follows: 
"Bridgeport,  December  25th,  1876. 
"  Received  from  P.  H.  Weller  two  watches  and  chain. 

(Signed)    John  N.  Tuttle,  Chief  of  Police. 

"Samuel  S.  Dale, 

"S.  Most." 
Weller,  at  the  time  he  delivered  tlie  property,  required  that 
it  should  be  returned  to  him  in  case  it  should  not  be  identified 
at  the  trial  to  his  satisfaction.  He  was  not  satisfied  with  the 
identification.  The  property  was  delivered  by  the  chief  of 
pdice  to  the  defendant,  the  mayor  and  chief  magistrate  ol 
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South  Norwalk,  and  the  defendant  as  such  mayor,  by  virtue 
of  an  ordinance  passed  pursuant  to  the  charter  of  the  city, 
took  the  property  into  his  possession,  and  was  holding  it  as 
property  alleged  to  be  stolen,  for  the  purpose  of  evidence,  and 
in  order  that  the  same  might  be  identified  and  its  ownership 
ascertained,  at  the  time  this  action  was  commenced.  The 
plaintiff  demanded  the  property  before  suit  was  brought* 
The  defendant  refused  to  deliver  it,  and  claims  the  right  to 
hold  it  under  the  city  ordinance,  and  under  the  circumstances 
above  stated. 

The  ordinance  referred  to  provides  that  the  chief  of  police 
shall  cause  a  record  to  be  made  of  all  property  coming  into 
the  hands  of  the  police,  whether  stolen,  found,  or  detained 
for  evidence,  and  also  that  property  found  by  the  police  shall 
be  reported  to  the  chief,  who  shall  make  a  memorandum  of 
the  articles,  which  shall  be  sworn  to  by  the  officer  or  officers 
finding  the  property,  and  the  memorandiim  and  the  property 
be  given  to  the  mayor,  and  no  property  thus  acquired  by  the 
police  shall  be  delivered  to  the  claimant  or  owner  without  the 
consent  of  the  mayor. 

It  is  manifestly  the  object  of  this  ordinance  to  protect  the 
property  stolen  for  the  benefit  of  the  true  owner;  and  also  to 
promote  the  ends  of  public  justice,  and  the  execution  of  the 
laws  of  the  state,  and  it  is  not  its  purpose  to  divest  the  owner 
of  any  right.  This  property  at  the  time  the  suit  was  insti- 
tuted was  held  by  the  defendant  as  mayor  under  this  ordi- 
nance, and  might  well  be  considered  to  be  in  custodid  legU^ 
and  if  the  maxim  is  true  that  the  law  works  no  man  any 
injury,  then  the  plaintiff  has  sustained  no  injury  in  this  case, 
and  his  property  has  not  been  wrongfully  detained  from  him 
in  any.  manner. 

But  however  this  may  be  there  is  an  obvious  reason  why 
the  plaintiff  cannot  recover  in  this  action.  The  action  of 
replevin  is  regulated  entirely  by  statute,  and  in  order  to  sus- 
tain it  the  plaintiff  must  show  that  he  has  a  general  or  special 
property  in  the  goods,  with  a  right  to  their  immediate  posses- 
sion, and  that  they  are  wrongfully  detained  from  him.  Gen. 
Statutes,  p.  484,  sec.  1.    The  case  as  found  by  the  court 
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below,  instead  of  showing  any^  of  these  essential  elements, 
constituting  a  right  of  recovery  in  the  plaintiff,  shows  that 
none  of  them  existed.  The  property  was  stolen  property,  it 
belonged  to  and  was  owned  by  Dale,  and  the  plaintiff  never 
had  any  right  or  title  to  it  as  against  him.  But  it  is  claimed 
that  the  plaintiff  had  the  right  to  the  possession  of  the  goods, 
and  that  this  right  has  been  invaded  by  tlie  defendant.  We 
see  no  foundation  for  any  such  claim.  Whatever  right  of 
possession  he  had  he  surrendered  it  to  Dale,  the  true  owner, 
and  Tuttle,  the  police  officer.  The  goods,  with  the  consent 
of  Dale,  went  into  the  hands  of  the  defendant,  and  it  may 
properly  be  said  that  the  defendant  held  the  property  as  the 
agent  of  Dale,  at  the  time  the  suit  was  brought.  The  plain- 
tiff can  have  no  lien  upon  the  goods  as  against  Dale,  and  the 
possession  of  them  could  be  of  no  possible  benefit  to  him,  as 
he  could  not  hold  them  against  Dale  if  possession  should  be 
awarded  to  him. 

We  think  the  plaintiff  has  entirely  failed  to  show  any  cause 
of  action  against  the  defendant,  and  we  advise  the  Court  of 
Common  Pleas  to  render  judgment  for  the  latter. 

In  this  opinion  the  other  judges  concurred. 


Margaret  Mootrt  and  another  vs.  The  Town  op  Danbury. 

Where  a  town  does  an  act  lawful  in  itself  in  snch  a  manner  as  to  create  a 
nuisance,  it  is  liable  in  the  same  manner  that  an  individaal  would  be. 

The  authorities  of  a  town  built  a  bridge  in  such  a  manner  as  to  set  back  the 
water  of  the  stream  upon  the  plaintiffs'  land.  Held  that  the  town  was  liable 
to  the  plaintiffs  for  tl^  damage  done. 

Where  a  declaration  in  an  action  on  the  case  against  a  town  for  so  constructing 
a  bridge  as  to  set  the  water  back  upon  the  plaintiffs'  land,  contained  no  aver- 
ment that  there  was  negligence  or  unskillfnlness  in  the  construction  of  the 
bridge,  it  was  held  to  be  a  matter  of  form,  the  want  of  whidi  covild  not  be 
taken  advantage  of  on  general  demorrer. 

AcnoN  ON  THE  CASE  against  the  defendant  town,  for  con- 
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structing  a  bridge  and  road  in  such  a  manner  as  to  set  tKe 
water  of  a  stream  back  upon  the  land  of  the  plaintiffs; 
brought  to  the  Court  of  Common  Pleas  of  the  county  of 
Fairfield. 

The  principal  allegations  of  the  declaration  were  as  follows: 
that  on  the  first  day  of  May,  1871,  the  plaintiffs  were,  and 
ever  since  have  been,  the  lawful  owners  and  possessors  of  a 
certain  tract  of  land  situated  on  the  south  side  of  West  street, 
in  the  town  of  Danbury,  containing  about  one  acre  of  land, 
with  two  dwelling-houses  and  other  buildings  standing 
thereon,  and  bounded  and  described  as  follows,  [describing 
it;]  with  a  stream  of  water  running  over  and  through  the 
west  side  of  said  land,  and  across  said  highway  called  West 
street,  which  said  highway  was  below  the  above  described 
laud  on  said  stream  of  water,  and  it  became,  was  and  still  is 
the  duty  of  said  town  of  Danbury  to  build,  keep  and  maintain 
a  bridge  over  and  across  said  stream  of  water  on  said  high- 
way for  the  accommodation  of  the  public  travel;  and  the 
plaintiffs  say  that  the  defendants,  well  knowing  the  premises, 
but  contriving  to  injure  the  plaintiffs,  on  or  about  the  said 
first  day  of  May,  did  construct,  build  and  repair  a  bridge  over 
and  across  said  stream  of  water,  in  and  upon  said  highway 
and  below  the  said  land  of  the  plaintiffs,  and  have  continued 
and  maintained  said  bridge  as  the  same  was  then  constructed 
without  any  material  alteration  thereof  to  the  present  time ; 
and  the  plaintiffs  say  that  the  defendants  constructed  said 
bridge  very  much  narrower  than  the  bed  of  said  stream,  and 
much  narrower  than  the  space  that  the  said  stream  had  before 
that  time  occupied  and  had  been  accustomed  to  flow  over,  and 
wholly  insufficient  for  the  flow  of  the  water  of  said  stream, 
and  did  build  a  high  wall  on  the  upper  side  of  said  highway, 
and  did  raise  up  said  highway,  and  did  place  and  deposit  a 
large  quantity  of  stones,  earth  and  rubbish  in  said  highway 
and  said  stream  of  water,  and  by  means  thereof  did  obstruct, 
hinder  and  dam  up  the  water  of  said  stream  and  cause  the 
same  to  flow  back  upon  and  over  the  said  land  of  the  plaintiffs, 
and  to  flow  into  the  cellars  and  into  and  upon  the  floors  of 
said  two  dwelling-houses,  rendering  both  of  said  houses 
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uncomfortable,  unhealthy,  untenantable  and  unfit  for  dwell- 
ing-houses, and  did  thereby  cause  said  stream  of  water  to 
wash  and  carry  away  a  large  quantity  of  stones,  gravel  and 
earth  from  and  off  said  premises ;  and  in  consequence  thereof 
the  plaintiffs  have  been  unable  to  rent  and  let  said  premises 
as  they  could  and  should  have  done  had  tliey  remained  the 
same  as  they  were  before  said  acts  of  tlie  defendants  were 
conmiitted  as  aforesaid;  and  said  premises  and  dwelling- 
houses  have  been  thereby  otherwise  injured  and  damaged. 

A  second  count  alleged  that  the  plaintiffs  were  the  owners 
of  the  land  described  in  the  first  count,  and  that  the  highway 
crossed  the  stream  at  a  point  below  the  land  in  question,  and 
then  proceeded  as  follows : — 

That  the  defendants  contriving  and  intending  to  deprive 
the  plaintiffs  of  the  use  of  said  land  and  dwelling-houses,  and 
tlie  rents  and  profits  thereof,  on  or  about  the  first  day  of  May, 
1871,  placed  and  deposited  a  large  quantity  of  stones  and 
earth  in  and  upon  said  highway,  and  in  said  stream  of  water 
and  below  die  said  land  of  the  plaintiffs,  and  thereby  raised 
up  the  said  highway  much  higher  than  it  had  before  been,  and 
obstructed  the  flow  of  said  stream  so  as  to  prevent  tlie  run- 
ning of  said  stream  in  its  natural  channel  and  course,  and  as 
it  had  before  been  accustomed  to  flow,  and  to  cause  said 
stream  of  water  to  flow  back  and  upon  tlie  said  land  of  the 
plaintiffs,  and  to  overflow  the  same  and  to  run  into  and  flood 
the  cellars  and  to  run  upon  the  floors  of  said  dwelling-houses 
to  a  great  depth,  and  have  ever  since  kept  and  continued  said 
stones,  earth  and  rubbish  upon  said  highway,  and  in  said 
stream  of  water,  and  obstructed  the  natural  flow  of  the  water 
of  said  stream  to  the  present  time,  (stating  the  matters  of 
damage  in  the  same  manner  as  in  the  first  count.) 

The  defendants  demurred  to  the  declaration,  and  the  case 
was  reserved  upon  the  demurrer  for  tlie  advice  of  this  court. 

i.  D.  Brewster  and  S.  Tweedy ^  in  support  of  the  demurrer. 

1.  Neither  of  the  counts  in  the  declaration  alleges  negli- 
gence or  uuskillfulness  on  the  part  of  the  defendants;  both 
allege  simply  a  wilful  tort  committed  by  tlie  town..  ^Both  use 
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sabstantially  the  same  language  as  to  the  intent  and  obstruct- 
ive acts  of  the  town,  made  use  of  in  the  second  count  in  the 
case  of  Judge  v.  City  of  Meridetij  38  Conn.,  90.  The  decision 
in  that  case  is  decisive  of  this.  In  that  case  the  court  held 
that  the  city  was  charged  with  a  wanton  and  malicious  trespass, 
for  which  it  would  be  a  gross  injustice  to  hold  the  inhabitants 
liable.  It  needs  no  citation  of  authorities  to  show  that  the 
liability  of  a  town  in  this  class  of  cases  is  less  than  that  of 
a  city.  It  needs  no  argument  to  prove  that  any  municipality 
should  be  held  more  strictly  accountable  for  the  condition  of 
artificial  aqueducts  of  its  own  creation,  than  for  the  condition 
of  natural  water  courses  within  its  limits.  Towns  can  not  be 
held  liable  for  the  wanton  malicious  acts  of  their  agents  in 
the  performance  of  a  duty  imposed  by  statute  on  the  town, 
unless  a  right  of  action  is  given  by  statute.  Dillon  on 
Municipal  Corp.,  §§  761  to  764,  777. 

2.  If  the  old  doctrine  of  Chidiey  v.  Town  of  Canton^  17 
Conn.,  475,  and  Ball  v.  Town  of  WincheiteVy  82  N.  Hamp., 
435,  that  towns  are  not  liable  for  damages  occasioned  by  acts 
of  highway  officers,  but  the  officers  themselves  are  to  be  sued, 
(^Rawc  V.  Addison,  34  N.  Hamp.,  306,)  is  to  give  way  to  the 
new  doctrine  claimed  by  the  plaintiffs  to  be  so  broadly 
announced  in  Norwalk  ^  Danbury  R.  R.  Co.  v.  Town  of 
Iforwalky  37  Conn.,  109,  we  submit  that  the  plaintiffs  are 
bound  to  state  in  their  declaration — 1st,  by  what  officers  or 
agents  the  act  was  done ;  2d,  whether  the  suit  is  for  negli- 
gence or  misfeasance;  and  3d,  whether  the  officers  acted 
within  the  scope  of  their  duty  or  entirely  outside  the  same  in 
committing  the  alleged  injuries, 

3.  In  the  very  recent  cases  of  Merriam  v.  City  of  Meri- 
den,  43  Conn.,  173,  and  Weed  v.  Borough  of  Greenwich,  45 
Conn.,  170,  this  court  has  had  occasion  to  examine  so  fully 
all  the  leading  authorities  on  the  vexed  question  of  munici- 
pal liability  that  we  do  not  propose  to  cite  them,  but  to  call 
attention  to  the  fact  that  in  both  of  these  cases  the  defend- 
ants argued  that  the  liability  of  the  city  and  borough  was  no 
greater  than  that  of  towns,  and  that  therefore  they  were  not 
liable,  while  the  plaintiffs  argued  that  the  cases  concerning 
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towns  were  wholly  different  from  those  in  question,  by  reason 
of  the  special  charters  in  the  latter,  and  that  therefore  they 
were  liable.  We  also  refer  the  court  to  the  following  rery 
recent  cases:  Woodcock  v.  City  of  Calaisy  66  Maine,  234; 
Lynde  v.  City  of  Rockland^  id.,  809;  Sherman  v.  City  of 
Grenada,  51  Miss.,  189.  In  the  last  case  the  decision  in 
Judge  V.  City  of  Meriden  is  cited  as  in  accord  with  the  whole 
line  of  decisions  in  that  state. 

4.  Finally  we  claim  that  the  doctrine  of  Chidsey  v.  Tbvm 
of  Canton  still  prevails  in  this  state. 

0.  A.  Q-,  Todd,  contra. 

1.  The  duty  of  towns  to  keep  their  highways  and  bridges 
in  repair  is  imperative.  Rev.  Statutes,  p.  231,  sec.  1 ;  Dan- 
bury  ^  Norwalk  H.  R.  Co.  v.  Toum  of  NorwaVc,  87  Conn., 
109, 119. 

2.  When  such  repairs  are  made  by  an  officer  or  agent  of 
the  town  for  the  benefit  and  by  direction  of  the  town,  no 
exemption  from  liability  by  the  town  can  be  interposed,  when 
from  negligence  or  willfulness  they  are  so  made  as  to  produce 
unnecessary  damage  to  other  parties.  Perry  v.  City  of  Wor- 
cester, 6  Gray,  544;  Sprague  v.  City  of  Worcester,  13  id., 
193;  Rochester  White  Lead  Co.  v.  City  of  Rochester,  8  N. 
York,  463 ;  Mayor  ^c.  of  New  York  v.  Bailey,  2  Denio,  433; 
Shearm.  &  Redf .  on  Negligence,  §  144,  and  cases  cited  in 
notes.  Towns  are  liable  for  such  an  injury  in  a  civil  action 
by  the  party  injured,  in  the  same  manner  as  individuals  and 
private  corporations.  Danbury  ^  Norwalk  R.  R.  Co.  v. 
Town  of  Norwalk,  37  Conn.,  119. 

8.  The  declaration  clearly  sets  up  negligence  in  not  build- 
ing the  bridge  of  sufficient  width  to  carry  off  the  water,  and 
in  filling  up  the  road  so  as  to  obstruct  the  passage  of  the 
water.  It  is  not  necessary  to  use  the  word  "negligence"  in 
framing  a  declaration  if  the  acts  set  out  show  negligence. 
Munson  v.  Tovm  of  Derby,  87  Conn.,  298. 

Carpenter,  J.  This  case  stands  upon  a  general  demurrer 
to  the  declaration.    The  first  count  alleges  that  it  is  the  duty 


Digitized  by 


Google 


JANUARY  TERM,  1878.  555 

Mootiy  V.  Towa  of  Danbaiy. 

of  the  town  to  build,  keep,  and  maintain  a  bridge  over  and 
across  a  stream  of  water  on  a  highway;  that  it  did  construct 
and  build  the  same  below  the  plaintiffs'  land  very  much  nar- 
rower than  the  bed  of  the  stream  and  wholly  insufficient  for 
the  flow  of  water,  and  raised  the  road  bed  across  the  stream 
in  such  a  manner  as  to  obstruct  the  flow  of  water  and  to  dam 
up  the  same,  and  cause  it  to  flow  back  upon  the  plaintiffs' 
land,  thereby  doing  damage,  etc. 

There  is  no  allegation  in  terms  of  negligence  or  unskillful- 
ness  in  the  construction  of  the  bridge. 

From  this  omission  it  is  claimed  that  the  declaration  is,  in 
substance,  for  a  willful  and  malicious  injury.  Thus  construed 
the  case  of  Jiidffe  v.  dty  of  Meriden,  88  Conn.,  90,  is  cited 
to  show  that  a  municipal  corporation  cannot  be  liable  in  such 
an  action.  We  do  not  so  interpret  the  declaration.  We 
think  that  it  clearly  charges  the  defendants  with  negligence 
and  unskillfulness  in  the  construction  of  the  bridge  and  the 
highway  over  the  stream ;  in  constructing  it  in  such  a  way 
that  there  was  not  sufficient  space  to  allow  the  water  to  pass 
off  freely,  thereby  causing  it  to  set  back  upon  the  land  of  the 
plaintiffs.  The  essential  elements  of  a  good  cause  of  action 
are  in  the  declaration ;  the  omission  to  say  in  so  many  words 
that  the  defendants  were  guilty  of  negligence,  when  the  court 
can  see  from  what  is  stated  that  negligence  did  exist,  is  a 
defect  in  form  and  not  of  substance,  and  therefore  is  not 
reached  by  a  general  demurrer. 

But  a  more  important  question,  and  the  real  question  in 
the  case,  is,  whether  the  defendants  are  liable  for  such  an 
injury. 

The  only  case  in  this  state  cited  by  the  defendants  in  sup- 
port of  their  claim  that  they  are  not  liable,  is  Ohidsey  v.  Totm 
of  Canton^  17  Conn.,  475.  Th^t  was  an  action  against  the 
town  for  damages  sustained  by  the  husband  and  father,  in 
consequence  of  an  injury  to  the  persons  of  his  wife  and 
daughter,  caused  by  a  defective  bridge.  The  court  held  that, 
while  such  damage  (the  loss  of  service,  expense  of  nursing, 
Ac.,)  was  damage  to  property  in  a  certain  sense,  yet  it  was 
not  such  property  as  the  statute  contemplated,  and  that  there- 
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fore  the  town  was  not  liable.  The  case  turned  wholly  upon 
the  construction  given  to  the  statute — that  it  did  not  extend 
to  this  species  of  property. 

The  application  of  the  principle  of  that  case  to  this  is  not 
very  apparent.  There  .was  there  a  defect  in  the  bridge  and 
railing  which  endangered  travelers.  Here  tliere  is  no  such 
defect.  The  negligence  consists,  not  iu  leaving  the  road  bed 
defective  and  dangerous,  but  in  constructing  it  improperly 
and  thereby  causing  injury  to  adjacent  property.  In  that 
case  the  statute  expressly  made  the  town  liable  for  injuries 
caused  by  a  defective  bridge  to  certain  kinds  of  property 
therein  enumerated.  The  court  held  that  the  species  of 
property  injured  in  that  case  was  not  embraced  in  the  statute. 
That  statute  was  designed  to  enforce  the  duty  of  keeping  the 
road  bed  in  a  suitable  condition  to  accommodate  the  public 
travel.  In  strictness  it  has  no  application  to  this  case.  It 
makes  towns  liable  for  injuries  resulting  from  a  neglect  to  do 
what  the  statute  requires,  and  has  no  reference  to  injuries 
resulting  from  negligence  in  doing  what  is  required 
improperly. 

The  liability  of  the  defendants  therefore,  if  liable  at  all, 
must  rest  upon  broader  grounds  than  tliat  statute.  The 
statute  simply  compels  them  to  do  by  making  tliem  liable  in 
damages  if  they  fail  to  do.  A  principle  of  universal  applica- 
tion— that  every  man  shall  transact  his  lawful  business  in 
such  a  manner  as  to  do  no  unnecessary  injury  to  another — 
compels  tliem  to  do  what  they  are  required  to  do  in  a  proper 
manner.  In  other  words,  towns  will  not  be  justified  in  doing 
an  act  lawful  in  itself  in  such  a  manner  as  to  create  a 
nuisance,  any  more  than  individuals.  And  if  a  nuisance  is 
thus  created,  whereby  another  suffers  damage,  tow^ns  like 
individuals  are  responsible.  Keeping  this  distinction  in  mind 
let  us  briefly  refer  to  some  of  the  recent  utterances  of  this 
court.  In  the  case  of  Young  v.  City  of  New  Saven,  39  Conn., 
435,  the  defendants  wei*e  macadamizing  a  street  and  used  a 
steam-roller.  It  was  left  over  Sunday  near  the  part  of  the 
highway  over  which  the  travel  passed  and  frightened  the 
plaintiff's  horse,  whereby  tlie  plaintiff  was  injured.    The 
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case  is  distinguishable  from  the  present  one  in  this,  tliat  the 
leaving  of  the  steam-roller  in  close  proximity  to  the  traveled 
part  of  the  street  was  not  essentially  a  part  of  the  process  of 
repairing;  also  that  the  position  of  the  roller  constituted  a 
defect  in  the  highway.  Nevertheless  it  was  claimed  that  the 
injury  was  the  result  of  the  negligence  of  the  agents  and 
employees  of  the  city  in  the  use  and  care  of  the  Poller.  The 
negligence  was  certainly  very  closely  related  to  negligence  in 
the  mode  of  doing  the  work.  The  court  says — "The  rule  of 
law  that  governs  in  cases  of  negligence  is  simple  and  easily 
understood.  *  *  Did  the  defendants  exercise  reasonable 
care  to  avoid  the  injury  to  the  plaintiff?  Reasonable  care  is 
the  criterion  by  which  to  determine  whether  or  not  a  party 
has  been  guilty  of  culpable  negligence.  Eveiy  person  is 
bound  to  exercise  that  degree  of  care  to  avoid  injury  to  others 
in  all  that  he  does." 

In  Judge  v.  City  of  Meriden,  88  Conn.,  90,  the  street 
commissioner  in  an  emergency  and  when  there  was  a  large 
quantity  of  surface  water  to  be  disposed  of,  opened  a  cross- 
walk and  thereby  turned  the  course  of  the  water  so  as  to 
overflow  the  premises  of  the  plaintiff.  The  court  held  that  if 
it  was  to  be  regarded  as  a  wanton  and  malicious  act,  commit- 
ted for  the  purpose  of  injuring  the  plaintiff,  it  was  not  the 
act  of  the  defendants,  and  they  were  not  liable.  If  on  the 
other  hand  he  acted  on  his  best  judgment,  even  if  his  action 
was  hasty  or  negligent,  his  relations  to  the  defendants  were 
not  such  as  to  make  them  liable  for  his  acts.  Butler,  C.  J., 
while  not  dissenting  from  the  legal  principles  laid  down,  said : 
"  But  I  am  inclined  upon  reflection  to  think  otherwise,  and  to 
hold  that,  if  the  court  found  that  the  defect  in  Main  Street 
which  tlie  commissioner  attempted  to  remove,  was  occasioned 
by  the  wrongful  elevation  of  Main  Street,  without  a  suitable 
provision  for  the  passage  of  water  so  as  to  protect  it  from 
excessive  overflows  from  Veteran  Street,  the  corporation  was 
directly  responsible  for  the  defect  occasioned  by  such  over- 
flow, and  the  court  was  right  in  holding  them  liable  for  the 
consequences  which  naturally  and  necessarily  resulted  from 
the  removal." 
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It  seems  that  tliat  learned  jurist  had  no  doubt  that  towns 
were  liable  for  the  consequences  of  an  improper  construction 
of  a  highway.  We  discover  nothing  in  the  opinion  of  the 
court  which  is  inconsistent  with  that  view.  The  Chief  Justice 
and  tlie  oilier  members  of  tlie  court  differed  only  in  the 
construction  of  the  record. 

But  the  case  of  The  Danbury  ^  Norwalk  Railroad  Co.  v. 
Town  of  Norwalk^  37  Conn.,  109,  is  more  directly  in  point 
The  only  difference  between  that  case  and  tliis  is,  that  that 
was  a  petition  in  chancery  to  restrain  the  town  from  commit- 
ting the  wrong,  and  this  is  an  action  at  law  to  recover  dam- 
ages for  the  wrong  committed.  The  principle  applicable  to 
the  two  cases  is  the  same.  The  injunction  was  granted  only 
because  the  contemplated  action  of  the  town  was  an  invasion 
of  the  legal  rights  of  the  railroad  company.  If  that  was  so 
in  that  case  it  is  in  this ;  and  if  the  defendants  have  invaded 
the  legal  rights  of  the  plaintiffs  they  are  responsible.  The 
conclusion  is  inevitable. 

The  reasoning  of  the  court  assumes  that  a  town  would  be 
liable  in  a  case  like  this.  In  speaking  of  the  power  and  duty 
of  towns  in  respect  to  highways,  the  court  say  (p.  119): — 
"The  authority  is  clear  and  the  duty  imperative;  always  sub- 
ject however  to  the  salutary  qualification,  interposed  for  the 
protection  of  others,  that  this  authority  shall  be  so  exer- 
cised, and  this  duty  discharged  in  such  a  manner,  as  to  occa- 
sion no  wanton  injury  to  the  property  or  rights  of  other 
persons,  natural  or  artificial." 

This  is  sound  law  and  is  abundantly  sustained  by  the 
authorities  cited. 

It  seems  to  us  impossible  to  hold  that  this  town  is  exempt 
without  overruling  that  case.  We  regard  the  principle  there 
enunciated  as  sound  and  in  harmony  witli  decided  cases 
elsewhere. 

We  advise  the  Superior  Court  to  overrule  the  demurrer. 

In  this  opinion  Pardee  and  Looms,  Js.,  concurred;  Park, 
C.  J.,  and  Granger,  J.,  dissented. 
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Susan  Ward  vs.  John  H.  Donovan.  ^  4^ 

A  motion  for  a  new  trial  is  the  only  mode  of  bringing  up  for  review  in  the 
Supremo  Court  any  errors  in  the  charge  of  the  court,  or  in  rulings  as  to  evi- 
dence, in  the  Superior  Court  and  Court  of  Common  Pleas. 

Bastardy  process,  brought  before  this  court  by  a  motion  in 
error  from  a  judgment  for  the  plaintiff  in  the  Court  of  Com- 
mon Pleas.  The  decision  of  this  court  will  be  imderstood 
from  the  opinion,  without  a  statement  of  the  facts. 

H.  B.  MunsoUy  for  the  plaintiff  in  error. 

TT.  B.  Wooster  and  D.  Torraneey  for  the  defendant  in  error. 

LooMis,  J.  Tlie  defendant  in  this  case  attempts  to  bring 
before  this  court  for  review,  by  motion  in  error,  founded  on 
a  bill  of  exceptions,  a  supposed  mistake  of  the  Court  of 
Common  Pleas,  in  receiving  and  rejecting  certain  matters  of 
evidence  offered  during  the  trial. 

In  so  doing  we  think  he  has  mistaken  his  remedy;  that  he 
should  have  brought  his  case  here  by  motion  for  a  new  trial. 
To  adopt  the  language  of  Ellsworth,  J,,  in  ^ving  the 
opinion  of  the  court  in  ToUand  v.  Willinffton,  26  Conn.,  581  : 
"A  writ  of  error  or  motion  in  error  will  bring  up  properly  a 
revision  of  the  declaration,  pleadings  and  judgment,  but  not 
an  error  in  receiving  or  rejecting  evidence,  or  in  the  charge 
of  the  court.  We  notice  it  that  a  salutary  rule  of  law  may 
be  preserved  and  followed." 

Prior  to  the  year  1807  the  mode  of  revising  the  decisions 
of  the  inferior  courts  was  by  filing  a  bill  of  exceptions  and 
bringing  a  writ  of  error  thereon.  But  as  a  writ  of  error  was 
stricti  Juris  and  often  reversed  a  judgment  for  the  most  trivial 
ciTor,  the  judges  in  that  year  adopted  a  new  rule,  declaring 
that  bills  of  exceptions  should  not  thereafter  be  admitted, 
but  that  motions  for  new  trials  should  in  all  cases  be  substi^ 
tuted  for  them.  8  Day,  29.  And  from  that  time  to  the 
present  bills  of  exceptions  have  been  put  under  the  ban  of 
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disfavor,  and  motions  for  new  trial  have  been  favored  by  this 
court.  Afterwards,  when  the  Supremo  Court  of  Errors,  pur- 
suant to  the  statute  approved  June  5th,  1847,  revised  the  rules 
of  practice,  the  same  rule  was  continued  in  force  in  the  fol- 
lowing language : — ^^  No  bills  of  exceptions  will  be  allowed  in 
the  Superior  Court,  except  in  cases  where  an  adequate  remedy 
is  not  afforded  by  motion  for  a  new  trial."  Rules  of  Prac- 
tice, chap  4,  sec.  1 ;  18  Conn.,  564.  This  rule  was  in  terms 
applicable  to  the  Superior  Court,  for  the  obvious  reason  that 
motions  for  new  trial  were  allowed  only  in  the  Superior  Court; 
the  remedy  in  the  county  courts  being  then  only  by  appeal  or 
writ  of  error  to  the  Superior  Court.  But  upon  the  establish- 
ment of  our  present  courts  of  common  pleas  they  were,  by 
the  express  terms  of  the  following  statute,  put  on  precisely 
the  same  ground  as  the  Superior  Court,  relative  to  motions 
for  new  trial: — ^**Upon  the  trial  of  all  matters  of  fact  in  the 
Superior  Court,  Court  of  Common  Pleas,  or  District  Court, 
whether  to  the  court  or  jury,  if  either  party  shall  tliink  him- 
self aggrieved  by  the  decision  of  the  court  upon  any  question 
of  law  arising  in  such  trial,  and  shall  at  the  same  term,  and 
within  forty-eight  hours  after  verdict  rendered,  or  issue  found, 
except  as  hereinafter  provided,  make  a  motion  for  a  new  trial, 
stating  therein  the  question  or  questions  of  law  so  decided, 
the  court  shall  grant  a  rule  to  show  cause,  and  reserve  said 
motion  and  rule  for  the  advice  of  the  Supreme  Court  of 
Errors  next  to  be  holden  in  the  judicial  district  or  county; 
but  the  party  filing  said  motion,  or  his  attorney,  shall  make 
oath,  if  required  by  the  adverse  party,  that  the  same  is  not 
intended  for  delay ;  and  execution  may  be  stayed  at  the  dis- 
cretion of  the  court."    General  Statutes,  p.  448,  sec.  6. 

In  thus  prescribing  the  same  remedy  for  erroneous  deci- 
sions in  the  courts  of  common  pleas  as  in  the  Superior  Court, 
to  be  taken  in  both  cases  directly  to  the  Supreme  Court  of 
Errors,  and  in  thus  making  important  rights  of  the  adverse 
party  to  depend  on  the  form  of  remedy  prescribed,  the  long 
established  and  well  known  rules  of  practice  governing  such 
motions  were  virtually  adopted  by  implication.  But  in  order 
to  remove  all  possible  doubt  on  this  subject  we  find  in  the 


Digitized  by 


Google 


JANUARY  TERM,  1878.  661 

Harrop  v.  Landers,  Frarj  &  Clark  Co. 

General  Statutes,  p.  38,  sec.  5,  in  chapter  2d,  entitled  "Courts 
of  Common  Pleas  and  District  Courts,"  the  following  provi- 
sion:— "The  course  and  rules  of  practice  in  each  of  said 
courts,  subject  to  any  necessary  modification  by  rules  adopted 
therein,  shall  be  conformed  as  nearly  as  practicable  to  those 
of  the  Superior  Court."  The  courts  of  common  pleas  may 
therefore  now  be  regarded  as  not  only  within  the  reason  and 
spirit  of  the  rule,  but  within  the  letter  also;  and  the  rule 
itself  is  so  salutary  and  important  as  to  make  the  dismissal 
of  the  present  cause  a  just  and  appropriate  penalty  for  its 
non-observance ;  and  we  may  add  in  conclusion  that  there  is 
nothing  disclosed  of  record  respecting  the.  merits  of  this  par- 
ticular case  that  makes  us  regret  the  necessity  that  compels 
the  enforcement  of  the  rule  by  erasing  the  case  from  the. 
docket. 

In  this  opinion  the  other  judges  concurred. 


JoHfi  Harbop  vi.  The  Landers,  Fraby  &  Clark  Company. 

fTwent  into  tho  employment  of  the  defendants  nnder  an  arrangement^bj. which 
he  was  to  commence  working  for  them,  and  to  work  whenever  thejr  had  work 
for  him,  of  which  they  were  to  give  him  notice,  but  nothing  was  agreed  as  to 
the  length  of  time  that  he  should  continue  in  their  employment*  Before  com- 
mencing work  he  assigned  to  A,  by  an  order  on  the  defendants,  all  money  to 
become  due  to  him  while  in  their  employ.  This  order  was  accepted  by  the 
defendants  and  put  on  record  as  required  by  the  statute.  Afterwards,  and 
while  W  was  in  the  defendants'  employment,  they  were  factorized  as  his 
debtors  by  one  of  his  creditors.  Ileld  that  the  wages  earned  up  to  the  time 
of  the  attachment  could  be  held  by  A  under  the  assignment. 

Scire  Facias  upon  a  foreign  attachment;  brought  to  the 
Court  of  Common  Pleas,  by  appeal  from  a  justice  of  the 
peace,  and  tried  to  the  court  before  De  Foresty  J^  The 
following  facts  were  found  by  the  court: 

In  February,  1877,  George  Whitely,  the  defendant  in 
the  factorizing  suit,  had  gone  Into  the  employment  of  the 
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defendants,  a  manufacturing  company  doiag  business  at  New 
Britain.  He  had  no  personal  intomew  with  them  in  regard 
to  his  employment,  but  his  brother,  Henry  Whitely,  had  pre- 
viously been  sent  for  by  the  defendants,  and  asked  by  them  if 
George  had  employment,  and  upon  being  informed  that  he 
had  not,  they  told  him  that  they  would  give  him  work  along 
as  tliey  had  it,  that  the  work  would  not  be  steady,  and  would 
be  paid  for  by  the  piece,  and  that  some  of  tlie  work  was 
ready  then.  Henry  communicated  these  facts  to  George,  who 
thereupon  began  work,  and  has  continued  ever  since  in  the 
employ  of  tlie  company  when  they  had  work  for  him,  and 
was  in  their  employ  at  tlie  time  of  the  brhiging  of  the  factor- 
izing suit,  they  notifying  him  from  time  to  time  when  work 
was  ready  for  him.  There  was  no  contract,  either  express  or 
implied,  between  the  defendants  and  George  Whitely  for  his 
continuing  in  their  employment  for  any  definite  time. 

At  the  time  of  the  service  of  the  factorizing  suit  upon  the 
defendants  there  was  in  their  hands  the  sum  of  820.30  which 
had  been  earned  by  George  Wliitely  by  work  done  by  him 
for  them. 

Before  commencing  work  George  Whitely  made  the  follow- 
ing assignment  of  his  earnings  to  his  brother,  Henry  Whitely: 

"  New  Britain,  Conn.,  Feb.  10th,  1877.  To  Landers,  Frary 
&  Clark :  Please  pay  all  money  due  me  and  to  become  due  me 
while  in  your  employ  to  Henry  Whitely.    Yours,  truly, 

Gbobge  Whttely." 

This  order  was  accepted  by  the  defendants,  and  recorded  m 
:the  office  of  the  town  clerk  in  accordance  with  the  statute. 

Upon  these  facts  the  court  rendered  judgment  for  the 
plaintiff,  and  the  defendants  brought  the  record  before  this 
court  by  a  motion  in  error. 

A.  B.  Beers,  for  the  plaintiffs  in  error. 

J.  C,  Charnberlainy  for  the  defendant  in  error. 

Park,  C.  J.  This  case  cannot  be  distinguished  in  princif^e 
from  that  of  Augur  v.  The  New  York  Belting  ^  Paekinff  Co., 
^9  Conn.,  586.    In  that  case  the  assignor  was  at  work  under 
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no  special  contract  with  his  employer  at  the  time  the  assign- 
ment was  made,  nor  nnder  any  agreement  as  to  any  particular 
length  of  time.  He  was  at  work  under  an  implied  agreement 
that  his  employment  should  continue  as  it  had  done  previously, 
and  upon  the  same  terms. 

Here  there  was  an  agreement  between  Whitely,  the 
assignor,  and  the  defendants,  when  the  assignment  was  made, 
which  was  that  he  should  then  commence  work  for  the  defend- 
ants, and  should  continue  to  work  for  them  as  they  should 
have  work  for  him  to  do.  The  contract  was  made  with 
Whitely  through  his  brother,  but  that  can  make  no  difference, 
inasmuch  as  the  brother  acted  as  agent  for  both  parties.  Nor 
can  it  make  any  difference  that  Whitely  was  not  to  be  con- 
stantly employed.  He  was  told  at  the  time  that  the  work 
would  not  occupy  all  his  time,  but  he  should  have  what  work 
there  was  to  be  done.  No  new  contract  was  made  after  each 
suspension  of  work  for  the  next  working  period,  but  all  the 
work  was  done  under  tlie  original  contract.  No  claim  is 
made  that  the  assignment  was  not  entered  into  in  good  faith 
by  the  parties,  and  we  think  therefore  that  it  was  valid. 

There  is  manifest  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Charles  M.  Oilman  and  wife  vs.  Wiluam  A.  Disbbow 

AND   ANOTHEB. 

A  husband  hftTing  a  life  estate  in  a  honse  and  land  connected  tberewith  of  which 
his  wife  owned  the  fee,  contracted  with  the  petitioners,  who  were  builders,  to* 
construct  two  smaU  buildings  and  two  hundred  feet  of  fence  on  the  land. 
They  erected  the  buildings  and  fence,  with  the  knowledge  and  consent  of  the 
wife,  who  with  her  husband  lived  iti  the  house,  but  with  no  contract  with  or 
request  from  her,  and  the  husband  had  no  authority  and  did  not  assume  to  act 
as^er  agent  in  the  matter^  Held  that  the  petitioners  were  entitled  to  a  lien 
only  upon  the  life  estate  of  the  husband.  , 
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Writ  op  Error  from  a  judgment  of  the  Court  of  Common 
Pleas  of  Fairfield  County  to  this  court,  to  reverse  a  decree  of 
that  court  in  favor  of  the  defendants  in  error  upon  a  petition 
brought  by  them  against  the  plaintiffs  in  error,*  for  the  fore- 
closure of  a  builders'  lien.  The  case  is  fully  stated  in  the 
opinion. 

Q.  Thompsorij  for  the  plaintiffs  in  error. 

(7.  Stoddard^  for  the  defendants  in  error. 

Pardee,  J.  The  statute  provides  that  "every  building  in 
the  construction  and  repairs  of  which  or  any  of  its  appurten- 
ances any  person  shall  have  a  claim  for  materials  furnished 
or  services  rendered  exceeding  twenty-five  dollars  in  amount, 
by  virtue  of  an  agreement  with  or  by  consent  of  the  owner  of 
the  land  upon  which  such  building  is  erected,  or  some  person 
having  authority  from  or  rightfully  acting  for  snch  owner 
in  procuring  or  furnishing  such  labor  and  materials,  shall, 
with  the  land  upon  which  the  same  may  stand,  be  subject  to 
the  payment  of  such  claim ;  and  such  claim  shall  be  a  lien, 
Ac."  Gen.  Statutes,  page  359,  and  Session  Laws  of  1875, 
page  9. 

In  1875  Disbrow  &  Wheeler,  defendants  in  this  writ  of 
error,  erected  upon  a  piece  of  land  situated  in  the  town  of 
Southport  two  hen-houses  of  wood,  one  thirty  by  sixteen,  the 
other  ten  by  sixteen  feet,  each  standing  upon  a  stone  founda- 
tion ;  also  two  hundred  feet  of  fence.  Mary  B.  Gilman,  one 
of  the  plaintiffs  in  this  writ,  owned  the  fee  of  the  land ;  her 
co-plaintiff,  her  husband,  is  entitled  to  the  use  and  improve- 
ment thereof  during  his  life;  they  lived  together  in  the 
dwelling-house  upon  the  land.  The  materials  were  furnished 
for,  and  the  work  was  performed  upon  these  structures  upon 
an  agreement  made  with  the  husband ;  the  wife  made  no  con- 
tract or  request  in  reference  to  the  matter;  she  knew  that  the 
defendants  were  furnishing  the  materials  and  doing  the  work, 
and  by  making  no  objection  consented  to  its  being  done. 
Upon  the  completion  of  the  structures  they  filed  a  certifiAte 
of  lien  upon  the  land  for  $446.    The  debt  not  being  paid, 


Digitized  by 


Google 


JANUARY  TERM,  1878.  665 

Gilman  v.  Bisbrow. 

they  brought  a  petition  for  foreclosure  to  the  Court  of  Com- 
mon Pleas  for  Fairfield  County  at  the  February  term,  1876, 
in  which  they  alleged  that  the  wife  was  indebted  to  them  in 
the  foregoing  sum  for  materials  furnished  <ind  labor  performed 
at  her  request,  ancl  asked  that  she  should  be  barred  unless 
she  paid  the  debt.  The  court,  at  the  June  term,  1876, 
granted  the  prayer  of  the  petition,  and  decreed  a  foreclosure 
against  her  unless  she  should  pay  on  or  before  the  first  Mon- 
day in  April,  1877.  She  did  not  pay,  and  has  brought  this 
writ  of  error  to  the  Supreme  Court  at  the  September  term, 
1877,  assigning  errors  as  follows:  that  the  petition  is  insuffi- 
cient in  the  law;  that  upon  the  facts  found  it  should  have 
been  dismissed;  that  the  facts  are  insufiicient;  that  they  do 
not  support  the  allegations,  nor  the  decree ;  and  that  the  wife 
is  neither  liable  to  pay  nor  to  be  foreclosed. 

There  were  two  estates  in  the  land — the  life  estate  in  pres- 
ent use,  in  the  husband;  the  fee,  in  abeyance,  in  the  wife. 
His  estate  he  could  convey  or  mortgage,  and  it  could  be  taken 
on  execution  under  certain  circumstances ;  he  had  the  right 
to  increase  the  profit  from  its  use  by  erecting  these  structures. 
Within  the  meaning  of  this  act  he  is  the  owner  of  his  partic- 
ular estate ;  the  wife  is  the  owner  of  the  fee ;  and  the  lien  is 
to  attach  only  to  that  estate  of  which  the  person  making  the 
contract  is  the  owner.  The  wife's  fee  is  not  to  be  subjected 
to  this  statutory  mortgage  unless  she  made  an  agreement  with, 
or  requested  tlie  defendants  to  furnish  the  materials  and  per- 
form the  labor.  The  fact  that  she  saw  them  doing  it,  and  by 
making  no  objection  assented  to  its  being  done,  does  not 
impose  an  implied  promise  upon  her.  There  is  nothing  in 
the  finding  tending  to  show  either  that  the  structures  werQ 
erected  for  the  improvement  of  her  reversion  or  that  they 
were  calculated  to  hare  that  effect;  indeed,  their  character 
and  their  purpose,  that  of  breeding  fancy  poultry,  alike  sug- 
gest present  and  temporary  rather  than  future  and  permanent 
use;  suggest  advantage  only  to* the  present  estate  in  the  hus- 
band. In  view  of  this  she  may  well  have  supposed,  in  the 
ab^nce  of  any  express  promise  or  request  from  herself,  that 
the  defendants  had  made  such  arrangements  with  him  as  ta 
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payment,  as  to  induce  tliem  to  forego  any  lien  upon  her  fee 
and  i^ely  solely  upon  his  personal  credit  or  upon  the  security 
of  his  life  estate.  As  a  pre-requisite  to  the  lien  she  should 
herself  either  have  made  the  contract  or  have  consented  to 
the  performance  of  the  work  after  information  from  them 
that  it  was  not  to  be  done  upon  the  personal  credit  of  the 
husband,  nor  upon  the  credit  of  his  life  estate,  but  upon  the 
credit  of  her  fee,  and  that  this  last  would  be  subjected  to  a 
lien  in  default  of  payment.  And,  as  we  may  assume  that 
these  structures  would  add  to  the  profit  of  the  life  use,  it  i3  to 
be  presumed  that  the  husband  was  acting  solely  for  himself 
and  for  the  benefit  of  his  particular  estate,  tintil  it  is  made  to 
appear  that  he  was  acting  in  fact  as  the  agent  of  the  wife. 

Inasmuch  as  the  contract  was  with  the  husband  solely,  the 
decree  complained  of  is  erroneous  in  that  it  runs  against  the 
Ifife  and  her  estate. 

The  judgment  must  be  reversed  and  the  decree  annulled. 

In  this  opinion  the  other  judges  concurred. 


Edmund  M.  Wiluams  v$.  Seth  L.  Stbatton  and  others. 

The  statiNte  (Qen.  Statutes,  tit.  19,  ch.  8,  sees.  17,  18,)  proridee  that  in  all 
actions  of  trespass,  otiier  than  of  aasaolt  and  battery  and  for  the  taking  of 
property  exempt  from  being  taken  on  execution,  in  which  judgment  shall  be 
rendered  for  the  plaintifT,  the  defendant  may,  upon  petition  to  the  same  court, 
be  allowed  to  set  off  against  such  judgment  any  debt  that  he  may  hold 
against  the  plaintiff.  Held  that  the  object  of  the  exception  Sn  the  statute  was 
to  protect  from  such  a  set-off  any  suit  brought  to  recover  damages  for  attach- 
ing exempt  property,  and  that  it  therefore  applied  to  an  action  of  trover 
brought  for  such  a  purpose  as  well  as  to  one  of  trespass. 

Trover  to  recover  the  value  6t  property  attached  by  the 
defendants,  which  the  plaintiff  claimed  to  be  exempt  from 
execution ;  brought,  by  appeal  from  a  justice,  to  the  Court  of 
Common  Pleas  of  Fairfield  County.  After  a  verdict  for  the 
plaintiff  the  defendants  filed  a  petition,  under  Qen.  Statutes, 
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p.  426,  sees.  17, 18,  to  be  allowed  to  set  off  against  tlio  judg- 
ment a  judgment  which  Jthey  held  against  the  plaintiff.  The 
court  (i>(j  Forest^  J",,)  denied  the  petition,  and  the  defendants 
brought  the  record  before  this  court  by  a  motion  iu  error. 
The  case  is  fully  stated  in  the  opinion. 

J.  (7.  Chamberlain,  for  the  plaintiffs  in  error. 

S.  S.  Blake,  for  the  defendant  in  error. 

Carp'enter,  J.  The  defendants  attached  certain  property 
of  the  plaintiff  which  was  exempt  from  attachment,  obtained 
judgment  in  their  suit,  and  sold  the  property  attached  on  the 
execution.  This  suit,  which  is  an  action  of  trover,  is  bnought 
to  recover  the  value  of  the  property  so  attached  and  sold. 
The  plaintiff  obtained  a  verdict,  and  thereupon  the  defend- 
ants presented  to  the  court,  under  the  provisions  of  the  statute 
(Gen.  Statutes,  p.  426,  sees.  17, 18,)  a  petition  asking  that 
they  might  be  allowed  to  set  off  against  tliat  judgment  the 
amount  of  a  judgment  in  their  favor  against  the  plaintiff. 
The  petition  waa  denied,  and  the  defendants  bring  the  case 
before  tliis  court  by  a  motion  in  error. 

The  statute,  under  which  the  defendants  claim  a  right  to  a 
set-off,  was  first  passed  in  1832,  and  pi*ovides  ^^  that  in  all 
actions  of  trespass  other  than  those  of  assault  and  battery, 
.and  in  all  actions  of  trespass  on  the  case,  in  which  judgment 
shall  be  rendered  in  favor  of  the  plaintiff,  it  shall  be  lawful 
for  the  defendant  or  defendants  in  such  action  to  set  off 
against  such  judgment  any  debt  or  debts  which  he  or  they 
may  hold,  cither  jointly  or  severally,  against  the  plaintiff, 
Ac."  The  broad  language  of  this  statute  would  seem  to 
allow  a  set-off  in  cases  brought  to  recover  the  value  of  prop- 
erty exempt  from  attachment  which  had  been  wrongfully 
attached.  Consequently  in  1853  an  act  was  passed  providing 
that  it  should  not  "  apply  to  cases  where  actions  are  brought 
for  damages  for  the  taking  of  property  which  by  law  is 
exempt  from  being  taken  on  execution."  These  two  statutes 
were  incorporated  in  the  revision  of  1866  as  follows: — ^'*In 
all  actions  of  trespass,  other  than  actions  of  assault  and 
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battery,  and  other  than  such  ad  are  brought  for  damages  for 
the  taking  of  property  which  is  by.  law  exempt  from  being 
taken  on  execution,  and  in  all  actions  of  trespass  on  the  case, 
in  which  judgment  shall  be  rendered  in  favor  of  the  plaintiff, 
the  defendant  or  defendants  in  such  action  may  set  off 
against  such  judgment  any  debt  or  debts  which  he  or  they 
may  hold,  either  jointly  or  severally,  against  the  plaintiff, 
&c."  In  the  revision  of  1875  it  is  substantially  in  the  same 
language.  The  claim  now  is  that  a  set-off  will  be  allowed  in  all 
cases  except  in  actions  of  trespass,  and  that  the  plaintiff  has 
lost  the  benefit  of  the  exemption  by  bringing  an  action  of 
trover. 

It  ip  very  clear  that  this  set-off  could  not  be  allowed  under 
the  law  as  it  stood  prior  to  the  revision  of  1866.  We  also 
think  that  the  change  of  language,  appearing  in  the  subse- 
quent revision,  was  not  intended  to  change  the  meaning. 
Evidently  the  legislature  intended  tliat  the  statute  exempting 
property  from  attachment  should  remain  in  full  force.  The 
exception  in  the  statute  as  it  now  stands  has  a  broader  signifi- 
cance than  the  language  would  seem  to  imply.  To  limit  it  to 
actions  of  trespass,  as  the  defendants  claim  it  should  be,  will 
in  effect  impute  to  the  legislature  an  intention  to  protect 
exempt  property,  provided  the  party  brings  an  action  of  tres- 
pass, otherwise  if  he  brings  an  action  of  trover.  Such  a 
construction  is  little  less  than  absurd.  We  think  it  applies 
to  all  actions  brought  to  recover  damages  for  the  taking  of 
property  which  is  exempt  from  being  taken  on  execution. 

There  is  no  error  in  the  judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 
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Gablos  B.  Gubtis  vb.  Ghables  A.  Alyobd. 

R  and  A  entered  into  an  agreement  by  which  R  was  to  apply  for  and  nse  all 
practicable  means  to  obtain  a  patent  for  an  invention  which  he  had  made,  the 
letters  patent  to  be  issued  in  their  joint  names;  in  consideration  of  which  A 
was  to  pay  him  $125  on  the  execution  of  the  agreement  and  $175  at  the  time 
of  the  issuing  of  the  patent.  A  paid  the  $125  when  the  agreement  was 
signed,  and  R  at  once  applied  for  the  patent;  but  before  it  was  issued  a  creditor 
of  R  factorized  ^  as  his  debtor.  Held  that  there  was  at  the  time  no  indebted- 
ness of  A  to  R, 

A  garnishee  stands  no  worse  in  a  factorizing  suit  than  if  he  had  been  sued  by 
his  creditor. 

SciBE  Facias  upon  a  process  of  foreign  attachment; 
brought  by  appeal  from  a  justice  of  the  peace  to  the  Court  of 
Gommon  Pleas  in  Fairfield  Gounty,  and  tried  to  the  jury  on 
the  general  issue  before  Be  Forestj  J. 

Tlie  defendant  and  one  Joseph  A.  Rand  entered  into  the 
following  agreement  on  the  first  day  of  February,  1876. 

"This  agreement  between  Joseph  A.  Rand,  party  of  the 
first  part,  and  Charles  E.  Alvord,  party  of  the  second  part,- 
witnesseth — ^That  whereas  said  party  of  the  first  part  has 
invented  a  music  machine  or  holder,  which  is  new  and  useful, 
and  has  filed  a  caveat  for  the  same  in  the  patent  office  at 
Washington,  and  is  about  to  make  application  for  letters 
patent  for  the  same:  now,  in  consideration  of  the  matters 
hereinafter  mentioned,  the  said  party  of  the  first  part  has 
covenanted  and  agreed,  and  does  hereby  covenant  and  agree, 
to  and  with  «aid  party  of  the  second  part,  to  make  immediate 
application  for  said  letters  patent  to  said  patent  office,  and  to 
use  all  practicable  means  to  secure  the  issue  of  such  letters 
patent,  and  before  the  issuing  thereof  to  assign  and  transfer 
in  writing  in  due  form  of  law  the  undivided  one-half  of  said 
invention  and  letters  patent  to  said  party  of  the  second  part, 
and  cause  said  letters  to  be  issued  to  said  parties  johitly  and 
equally.  In  consideration  of  which  the  said  party  of  the 
second  part  is  to  pay  said  party  of  the  first  part  the  sum  of 
$125  at  the  time  of  the  execution  hereof,  and  the  further  sum 
of  $175  at  the  time  of  the  issue  of  said  letters  patent  to  said 

Vol.  xlv. — 72 


Digitized  by 


Google 


670  FAIRFIELD  COUNTr. 

Curtis  r.  Alvord. 

parties ;  and  said  party  of  the  first  part  hereby  acknowledges 
the  receipt  of  said  first  mentioned  sum  of  $125. 

Joseph  R.  Rand,  [seal.] 
Charles  E.  Alvord,  [seal.]" 

It  was  admitted  that  AWord  paid  Rand  the  9125  at  the 
signing  of  the  agreement,  and  that  Rand  had  applied  for  and 
was  seeking  to  obtain  the  patent,  but  that  tlio  letters  patent 
had  not  been  issued  on  the  19th  of  February,  1876,  at  which 
time  Alvord  was  factorized  by  the  plaintiff  in  the  process  of 
foreign  attachment  against  Rand  upon  which  the  present  suit 
of  scire  facias  was  brought.  The  $175  to  be  paid  at  the  time 
of  the  issuing  of  the  letters  patent  liad  not  been  paid,  and 
the  court  charged  the  jury  tliat  it  did  not  constitute  a  debt 
until  the  contract  had  been  performed  on  the  part  of  Rand  by 
the  issuing  of  the  letters  patent. 

The  jury  having  returned  a  verdict  for  the  defendant,  the 
plaintiff  moved  for  a  new  trial  for  error  in  the  charge  of  the 
court. 

J.  C.  Ohamherlin,  in  support  of  the  motion,  contended  that 
the  covenants  in  the  agreement  were  independent,  and  that  it 
was  not  necessary  therefore  to  show  full  performance  on  the 
part  of  Rand ;  that  if  they  were  dependent,  yet  as  the  defend 
ant  had  received  a  part  of  the  consideration,  there  could  be 
a  recovery  against  him,  with  a  recoupment  of  whatever 
amount  would  compensate  him  for  the  failure  of  full  perform- 
ance ;  that  the  failure  of  full  performance  did  not  defeat  the 
purpose  of  the  contract;  that  the  provision  as  to  the  #175 
being  paid  "at  the  time  of  the  issue  of  the  letters  patent" 
merely  fixed  the  time  of  payment,  and  tliat  the  defendant 
could  be  held  as  garnishee  if  the  debt  existed,  even  though 
the  time  of  payment  was  uncertain  and  future,  and  the 
amount  to  be  paid  was  not  yet  ascertained. 

W.  C.  Wildinan,  contra* 

Pardee,  J.  Tliis  is  a  scire  facias  brought  upon  a  judgment 
in  foreign  attachment,  in  which  Alvord  was  factorized  by 
Curtis  as  the  debtor  of  Joseph  A.  Rand ;  the  defendant  had 
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a  judgment  for  costs  in  the  Court  of  Common  Pleas  for  Pair- 
field  County;  and  the  plaintiflf  moves  for  a  new  trial. 

The  question  is,  was  Alvord  indebted  to  Rand  on  the  19th 
of  February,  1876. 

Rand  having  invented  a  music  holder,  agreed,  on  February 
1st,  1876,  that  he  would  apply  for  lettoi-s  patent  thereon  and 
cause  them  to  be  issued  to  himself  and  Alvord  jointly; 
Alvord  paid  him  $125,  and  agreed  to  pay  $175  in  addition 
upon  the  issue  of  tlie  patent;  tliis  had  not  issued  on  the  19th 
of  February,  1876,  the  day  of  the  service  of  the  trustee 
process. 

Tlie  rule  is  that  the  trustee  is  not  to  be  placed  in  a  position 
worse  than  that  which  he  would  occupy  if  the  principal  had 
sued  him  for  the  debt. 

The  plaintiff  insists  that  the  covenants  in  this  agreement 
go  to  a  part  of  tlie  consideration  only,  on  both  sides,  and 
were  independent;  and  that  it  would  not  have  been  necessary 
for  Rand  to  have  proven  that  the  patent  had  issued  to  have 
enabled  him  to  recover;  also  that  if  the  covenants  are 
dependent,  a  failure  to  procure  the  patent  is  not  such  a  breach 
as  to  bar  him  from  a  recovery  unless  such  failure  defeats  the 
purposes  of  the  contract;  and  that  the  tioistee  is  liable  even 
if  the  patent  had  not  issued  at  the  time  of  the  service.  In 
Leonard  v.  Ih/ery  26  Conn.,  172,  this  court  adopts  the  rule 
stated  by  Tindal,  C.  J.,  in  Stavers  v.  Curling^  3  Bing.  N.  .C, 
365,  that  the  question  whether  covenants  are  to  be  held 
dependent  or  independent  of  each  other  is  to  be  determined 
by  the  intention  of  the  parties  as  it  appears  on  the  instru- 
ment, and  by  the  application  of  common  sense  to  each  par- 
ticular case ;  to  which  intention,  when  once  discovered,  all 
technical  forms  must  give  way. 

In  the  case  before  us  it  is  quite  plain  that  the  whole  value 
of  Alvord's  purchase  was  in  the  monopoly  to  be  secured  by 
the  patent;  the  mutual  covenant  concerning  this  went  to  the 
whole  consideration ;  the  failure  to  procure  this  would  entirely 
defeat  his  purpose;  indeed,  the  intention  of  both  parties  to 
laake  the  issue  a  condition  precedent  to  the  payment  of  the 
9175  finds  full  and  exaot  expression  in  the  language  of  the 
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contract;  by  its  terms  Alvord  owed  no  debt  or  duty  to  Eand 
on  February  19th,  1876. 

The  plaintiff  further  urges,  that  where  a  covenant  goes 
only  to  a  part  of  the  consideration  pn  both  sides,  and  a  breach 
of  such  covenant  may  be  paid  for  in  damages,  it  is  an  inde- 
pendent covenant,  and  an  action  may  be  maintained  for  a 
breach  of  the  covenant  without  averring  performance.  But 
there  is  no  place  here  for  the  application  of  any  such  rule ; 
the  contract  is  incapable  of  division;  Band  promised  to  do 
but  one  thing,  namely,  procure  the  patent;  this  promise  unful- 
filled, he  had  done  nothing  to  entitle  himself  even  to  a  partial 
payment ;  he  had  not  by  meritorious  service  created  an  indebt- 
edness on  the  part  of  Alvord  to  himself  from  which  a  balancfe 
would  be  his  due  after  deducting  the  damages  resulting  from 
his  own  breach  of  contract.  In  truth,  he  had  performed  no 
service,  delivered  no  property,  and  consequently  had  no  claim, 
legal  or  equitable. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


•  ♦• 


AucB  E.  Grain  and  another  v8.  Wiluam  D.  Shipman, 

ASSIGNEE. 

Certain  real  estate  was  convejed  by  a  vendor  to  a  married  woman  fur  her  sole 
use,  for  the  sum  of  $24,000,  of  which  she  paid  $9,00i),  and  with  her  husband 
gave  a  note  for  $15,000,  secured  by  a  mortgage  back  of  the  land.  The  hus- 
band aftonvards  paid  the  note  from  his  own  funds,  and  had  the  mortgage  dis- 
charged. Afterwards  the  wife,  who  had  expended  $1,000  in  improvements  on 
the  property,  executed  an  absolute  deed  of  it  to  her  husband,  who  gave  Iter 
his  bond  for  $10,000  and  a  mortgage  of  the  property  to  secure  it,  the  object  of 
this  arrangement  being  to  secure  to  the  wife  the  $10,000'  which  she  had 
advanced,  and  which  they  both  regarded  as  the  amount  of  her  interest  in  the 
property;  but  neither  the  deed  nor  mortgage  was  put  on  record  until  two 
years  afterwards.  Shortly  before  they  were  recorded  the  husband  made  an 
assignment  of  all  his  property  for  the  benefit  of  his  creditors,  and  in  the 
Khedule  attached  to  the  assignment  included  this  property,  as  of  the  valoe  d 
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$25,000,  less  the  mortgage  of  $10,000  upon  it  The  assignee  having  taken 
possession,  the  husband  and  wife  brought  a  petition  in  equity  against  him, 
alleging  that  the  deed  from  the  wife  to  the  husband  was  of  no  validity,  and 
that  the  assignment  conveyed  nothing  to  the  assignee,  but  that  it  created  a 
cloud  upon  her  title,  and  praying  that  the  title  be  confirmed  in  her.    Held— 

1.  That  it  was  dear  upon  the  facts  that  the  taking  of  the  conveyance  in  the 
first  instance  to  the  wife  was  not  intended  by  him  or  understood  by  her  to  be 
a  gift  of  the  property  to  her. 

2.  That  the  title  must  be  regarded  as  placed  in  her  name  as  a  security  for  the 
re-payment  of  her  advancement  upon  it,  and  in  trust  to  convey  the  property, 
subject  to  that  lien,  to  him  or  to  such  person  as  he  should  appoint. 

3.  That  the  deed  of  the  wife  to  the  husband,  taken  in  connection  with  the 
giving  of  his  note  to  her  for  the  $10,000  and  a  mortgage  back  to  secure  it,  if 
effective  for  no  other  purpose,  was  in  the  nature  of  a  formal  written  declarar 
tion  of  that  trust. 

4.  That  the  husband's  subsequent  conveyance  to  the  assignee  was  equivalent  to 
notice  to  her  of  an  appointment  by  him  of  the  person  to  whom  he  wished  her 
to  convey,  and  to  a  request  that  she  should  convey  to  the  appointee,  subject  to 
her  lien. 

9.  That  the  wife  was  therefore  not  entitled  to  the  decree  prayed  for,  but  that 
the  assignee  was  entitled  to  the  property  subject  to  her  lien  of  $10,000  and 
interest,  and  to  the  payment  to  her  of  certain  sums  which  it  was  found  that 
she  had  since  expended  upon  the  property,  and  which  she  was  equitably  enti- 
tled to  have  re-paid. 

6.  That  the  court  below  should  order  a  sale  of  the  property  by  the  assignee, 
and  an  equitable  division  of  the  proceeds  with  the  wife  upon  the  above 
principles. 

Bill  in  E<3fUiTY,  to  set  aside  certain  conveyances  of  real 
estate,  to  remove  a  cloud  from  the  title,  and  to  confirm  the 
title  of  the  petitioner  to  the  property,  or  for  a  sale  of  the 
same  and  the  payment  to  the  petitioner  of  what  should  be 
found  to  be  her  share  of  the  proceeds  of  the  sale ;  brought  to 
the  Superior  Court  in  Fairfield  County.  The  respondent  filed 
an  answer,  and  the  following  facts  were  found  upon  the  bill 
and  answer. 

On  the  30th  of  October,  1869,  C.  W.  Ballard  conveyed  by 
deed  with  covenants  of  warranty  and  seizin  to  Alice  K.  Grain, 
the  petitioner,  for  her  sole  and  separate  use,  the  real  estate  in 
question,  lying  in  the  town  of  Darien,  in  this  state.  The  deed 
was  recorded  on  the  same  day. 

The  purchase  price  of  the  property  was  $24,000,  of  which 
the  sum  of  $9,000  was  paid  by  the  said  Alice  in  money 
belonging  to  her,  independently  of  and  in  no  way  received 
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from  her  husband,  Francis  H.  Grain.  The  balance  of  the 
price  was  paid  by  the  joint  promissory  note  of  the  said  Fran* 
cis  and  Alice,  payable  to  the  grantor  with  interest,  $10,000  in 
five  years,  and  $5,000  in  three  years  from  its  date.  The  note 
was  secured  by  a  mortgage  of  the  same  property  to  Ballard, 
of  the  same  date,  which  was  duly  executed  by  said  Francis 
and  Alice,  and  recorded  on  the  land  records  of  Darien. 

After  the  purchase,  and  before  August  5th,  1873,  Mfs. 
Grain  expended  the  sum  of  $2,200  in  money  belonging  to 
her,  and  in  no  way  received  from  her  husband,  in  the  erection 
of  outbuildings  and  in  other  improvcfments  on  the  premises, 
of  which  sum  her  husband  before  August  6th,  1873,  re-paid 
the  sum  of  $1,200. 

The  $15,000  note  was  paid  by  Mr.  Grain  before  it  became 
due,  from  his  own  funds.  Satisfaction  pieces,  according  to 
the  forms  in  use  in  the  state  of  New  York,  were  executed  by 
Ballard  to  the  said  Francis  and  Alice  after  the  payment,  and 
recorded  May  18th,  1872. 

On  the  5th  of  August,  1873,  Mrs.  Grain  executed  and 
delivered  to  her  husband  a  warranty  deed  of  the  property. 
The  consideration  expressed  in  the  deed  was  $35,000,  but  no 
money  or  other  consideration,  except  as  hereinafter  stated, 
was  in  fact  paid.  On  the  same  day,  and  as  a  part  of  the 
same  transation,  Mr.  Grain  executed  and  delivered  to  Mrs. 
Grain  a  bond  for  the  payment  to  her  of  the  sum  of  $10,000, 
payable  on  the  fifth  day  of  August,  1878,  with  interest  at  six 
per  cent,  per  annum,  half  yearly  from  its  date ;  which  bond 
was  secured  by  a  mortgage  deed  of  the  property  back  to  Mrs, 
Grain  by  her  husband.  This  bond  has  never  been  paid,  but 
is  still  duo.  The  object  of  the  parties  in  making  this  arrange- 
ment, and  passing  these  deeds,  was  to  secure  to  Mrs.  Grain 
the  sum  of  $10,000  in  the  property;  it  being  understood  and 
agreed  between  them,  and  the  fact  being  so,  that  this  sum 
justly  and  equitably  represented  her  interest  in  the  property 
and  the  amount  of  her  estate  which  had  been  expended  in  the 
purchase  and  improvement  of  it  at  that  time,  and  that  if  Mr. 
Grain  should  desire  to  sell  the  property  during  her  contem- 
plated absence  in  Europe,  her  interest  therein  would  be  secoi^ 
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The  Ia£(t  mentioned  deed  and  mortgage  were  not  recorded 
until  August  18th,  1875. 

On  tlie  27th  of  July,  1875,  the  persons  composing  the 
copartnorsliip  of  Duncan,  Sherman  &  Company,  doing  busi- 
ness in  the  city  of  New  York,  of  which  copartnership  Mr. 
Grain  was,  and  since  the  10th  day  of  April,  1870,  had  been 
a  member,  made  an  assignment  of  all  their  individual  and 
copartnership  property,  for  the  benefit  of  their  creditors,  to 
the  respondent,  William  D.  Shipman,  which  assignment  was 
duly  recorded  in  the  land  records  of  Darien  on  the  6th  day 
of  August,  1875. 

In  tlie  schedule  of  the  property  assigned  by  Mr.  Grain,  and 
by  him  included  therein,  was  the  real  estate  in  question, 
which  was  inventoried  in  the  following  form : 

'*'  Dwelling-house,  with  out-buildings  and  about  thirty-five 
acres  of  land,  situated  in  Darien,  Connecticut,  estimated 
lowest  market  price,  $25,000;  less  mortgage  thereon,  $10,000, 
se:$15,000.  Tlie  dower  right  of  Mrs.  Grain  will  be  released 
to  the  assignee."  This  schedule  was  attested  by  the  oath  of 
Mr.  Grain. 

On  the  15th  of  November,  1875,  the  parties  thereto  having 
been  advised  by  counsel  that  the  satisfaction  pieces  before 
mentioned  were  not  suflBcient  in  Connecticut  to  release  the 
mortgage  from  Mr.  and  Mrs.  Grain  to  Ballard,  Ballard  exe^ 
cuted  and  delivered  a  quitclaim  deed  of  the  premises  to  Mrs. 
Grain,  which  was  duly  recorded  on  the  day  of  its  execution. 

After  tlie  assignment  of  Duncan,  Sherman  &  Go.  the 
respondent,  as  assignee,  took  possession  of  the  property  in 
question  with  the  assent  of  the  petitioners,  it  being  under- 
stood by  the  respondent,  and  no  objection  being  made  by  the 
petitioners,  that  the  legal  title  thereto  at  the  time  of  the 
assignment  was  in  Mr.  Grain,  subject  to  a  mortgage  of  $10,000 
to  his  wife. 

Since  the  assignment  the  petitioners,  without  objection  on 
the  part  of  the  respondent,  have  continued  to  live  on  the 
premises,  but  have,  up  to  this  time,  paid  him  no  rent  there* 
for;  and  the  respondent,  as  assignee,  has  since  the  assign-^ 
ment  paid  in  taxes,  insurance  and  repairs  on  account  of  the 
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property,  the  sum  of  $1,197.28,  £or  which  it  is  agreed  by  the 
petitioners,  ho  is  entitled  in  any  event  to  be  reimbursed  from 
the  property.  Between  October  80th,  1869,  and  July  27th, 
1875,  Mrs.  Grain  has  paid  of  her  own  money,  for  trees  and 
shrubbery  planted  upon  tlie  premises,  the  sum  of  $500.  A 
fair  annual  rental  for  the  place  is  $500. 

From  October  30th,  1869,  to  May  1st,  1872,  Mr.  Grain  was 
solvent  and  able  to  pay  all  liis  d^bts,  and  believed  himself  to 
be  in  like  condition  of  solvency  until  on  or  about  the  Ist  day 
of  July,  1876.. 

The  firm  of  Duncan,  Sherman  &  Co.,  and  the  individual 
members  thereof,  are,  and  were  at  the  date  of  the  assignment, 
largely  insolvent,  and  their  indebtedness  is  and  will  be  largely 
in  excess  of  their  assets. 

Since  the  assignment  Mrs.  Grain  has  paid  for  permanent 
improvements  on  the  property  the  sum  of  $638.73. 

At  the  time  of  the  execution  of  the  deed  of  August  5th, 
1878,  and  of  the  mortgage  of  the  same  date,  Mrs.  Grain  was 
intending  to  leave,  and  did  shortly  thereafter  leave,  for 
Europe,  for  an  absence  of  several  months.  Tlie  deeds  wer« 
executed  at  the  request  of  Mr.  Grain  for  the  purposes 
aforesaid. 

The  assignment  and  the  schedule  annexed  to  it  were  made 
by  Mr.  Grain,  without  the  knowledge  or  assent  of  Mrs.  Grain, 
and  without  advice  of  counsel ;  being  made  by  him  with  the 
intent  to  place  all  his  property  of  whatever  kind  at  tlie 
disposal  of  his  creditors.  He  was,  at  the  date  of  the  assign- 
ment, possessed  of  no  other  property  than  his  interest  in  the 
firm  of  Duncan,  Sherman  &  Co.,  and  such  interest  as  he  may 
have  had  in  the  property  mentioned  in  the  schedule. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

0.  (?.  Child^  for  the  petitioners. 

1.  It  is  obvious  that  if  the  deed  of  August  5th,  1873, 
passed  title  to  Mr.  Grain,  so  as  to  vest  the  same  in  hini  abso- 
lutely, his  deed  to  the  respondent  would  pass  title  to  the 
extent  of  his  interest.    Tlie  first  question  therefore  is,  what 
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passed  by  that  deed.  At  the  time  the  deed  was  made,  the 
statute  in  reference  to  conveyances  by  married  women  was  in 
force,  and  had  been  for  many  years,  substantially  as  it  is  now. 
Gen.  Statutes,  p.  858,  sec.  10.  By  the  common  law  the  wife 
of  course  could  not  convey  to  her  husband,  and  the  statute 
did  not  enlarge  her  powers  in  that  respect.  Bryan  v.  Brad- 
ley, 16  Conn.,  482;  Binmom  v.  ParhU,  88  id.,  188,  198; 
l)onovafC%  Appeal  from  Prolate,  41  id.,  551,  557;  1  Swift 
Dig.,  88.  We  claim  therefore  that  the  conveyance  in  ques- 
tion is  void  at  law,  because  the  contract  was  not  capable  of 
being  made,  and  that  it  is  void  under  any  circumstances, 
because  the  statute,  recognizing  the  conmion  law  rule,  pro- 
vides the  only  way  in  which  the  wife's  real  estate  can  be  con- 
veyed by  deed.  It  might  be  also  suggested  that  the  universal 
acquiescence  in  the  mode  of  conveying  a  wife's  real  estate,  to 
wit,  through  a  deed  to  a  third  person,  is  entitled  to  much 
weight.  And  see  as  to  similar  statutes,  and  the  effect  given 
to  them,  Miller  v.  Bine,  18  Ohio  S.  R.,  565,  and  BunTiam  v. 
Wright,  58  Penn.  S.  R.,  167.  Both  these  cases  hold  a  deed 
by  a  wife  alone  to  bo  void.  And  we  submit  further,  that  if 
this  deed  is  absolutely  void  on  account  of  failure  of  parties 
required  by  statute  to  join  therein,  neither  equity  nor  law  can 
heal  the  omission.     Wvnton  v.  Bamum,  19  Conn.,  175. 

2.  The  rights  of  Mrs.  Grain  are  not  affected  by  the  fact 
that  the  conveyance  to  the  respondent  was  for  the  benefit  of 
creditors.  There  is  no  lien  of  any  kind  existing  in  favor  of 
creditors,  in  law  or  equity,  which  originated  in  a  benefit  con- 
ferred upon  the  property.  Every  creditor  gave  his  credit  to 
a  very  different  purpose,  and  is  in  no  way  prejudiced  by  the 
transaction  between  Mr.  and  Mrs.  Grain.  This  distinguishes 
the  case  in  question  in  a  radical  degree  from  such  cases  as 
Donovan^ 8  Appeal  from  Probate,  cited  above.  The  respond- 
ent, however,  claims  in  his  answer  that  credit  was  given  to  the 
firm  and  to  Mr,  Grain  by  the  creditors  whom  the  respondent 
represents  as  assignee,  on  the  faith  of  Mr.  Grain's  being  upon 
the  records  of  the  town  the  owner  of  the  property.  The 
claim  is  unsound,  because  at  the  date  of  the  assignment  and 
until  twelve  days  after  its  record,  the  only  deed  by  which  Mr. 
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Grain  could  claim  title  was  unrecorded.  It  had  remained  so 
for  more  than  two  years,  and  an  examination  of  the  records 
of  Darien  by  any  creditor,  before  Duncan,  Sherman  &  Co.'s 
failure,  would  have  shown  title  in  Mrs.  Grain  as  her  sole  and 
separate  estate.  This  property  in  no  way  at  any  time  fur- 
nished any  basis  of  credit,  or  reason  to  trust  any  of  the  par- 
ties whom  the  respondent  represents,  but,  on  the  contrary,  so 
stood  on  the  records  that  every  creditor  had  notice  that  it  did 
not  furnish  any  basis  of  credit  or  trust.  It  seems  to  us  there- 
fore that  the  question  is  this:  Should  a  deed  void  at  law, 
given  by  a  wife  to  a  husband  who  was  solvent  for  nearly  two 
years  after  its  date,  placed  on  record  subsequent  to  insolvency, 
and  subsequent  to  a  deed  of  assignment,  be  adjudged  void  as 
against  the  wife,  in  favor  of  creditors  ignorant  of  and  who 
never  trusted  to  such  estate,  for  the  mere  reason  that  it  was 
placed  in  the  husband's  schedule,  without  the  wife's  knowl- 
edge, and  without  the  advice  of  counsel,  and  so  far  in  igno- 
rance of  legal  obligations  that  tlie  wife's  dower,  (which  if 
there  was  anything  to  assign  could  not  exist,)  was  pledged  as 
an  incident  to  the  transfer?  We  do  not  think  the  court  will 
80  hold,  and  claim  that  the  law  is  to-day  as  in  1869,  to  wit: 
"  that  full  and  complete  protection  to  married  women  in  their 
rights  of  property  against  creditors  of  the  husband,  is  now 
the  established  policy  and  settled  law  of  this  state."  Jackson 
v.  Eubbardy  36  Conn.,  15. 

8.  It  is  not  disputed  that  a  married  woman  may,  by  a 
*  contract  in  her  own  name,  bind  her  separate  real  estate,  and 
that  such  contract  may  be  enforced  in  equity.  This  would 
seem  to  follow  from  the  decision  in  Donovan's  Appeal  from 
ProbatCy  41  Conn.,  551.  But  in  order  to  found  a  claim  for 
equitable  interference  it  is  necessary  first  to  show  "  that  the 
contract  must  be  for  the  benefit  of  the  married  woman  or  of 
her  estate."  lb.;  Williama  v.  Etnffj  43  Conn.,  569.  The 
reasoning  in  these  cases  pre-supposes  the  benefit  as  a  condi- 
tion precedent  to  the  liability.  It  places  the  foundation  for 
the  rule  on  the  right  recognized  in  the  statute  of  1869,  on  the 
part  of  a  married  woman,  to  bind  her  estate  by  contracts 
made  for  her  benefit.    In  recognition  of  the  same  principle 
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are  the  cases  of  Wells  v.  TJionnanj  87  Cohn.,  318,  and  Buck- 
ingham  v.  MoaSy  40  id.,  461.  But  we  know  of  no  rule  of  law 
or  equity  which  validates  an  agreement  between  husband  and 
wife,  or  a  deed  from  one  to  the  other,  when  the  wife  is  with- 
out any  benefit  by  the  transaction.  Equity  will  not  enforce 
such  a  conveyance.  Shepard  v.  Shepard^  7  Johns.  Ch.,  67; 
White  V.  Wager,  26  N.  York,  328;  WinanB  v.  Peelles,  82  id., 
428;  Einmany.  ParkUj  83  Conn.,  198;  Beard  x.  Beard:,  3 
Atk.,  72;  2  Story  Eq.  Jur.,  §  1391. 

4.  We  have  considered  tlje  case  hitherto  as  determined  by 
the  application  of  equitable  principles  in  favor  of  the  respond- 
ent. It  must  be  borne  in  mind,  however,  that  the  respondent 
is  here  simply  claiming  his  legal  rights  in  behalf  of  Duncan, 
Sherman  &  Go's  creditors.  If,  as  we  have  endeavored  to 
show,  they  have  no  rights,  he  has  no  claim  and  no  standing 
ground  for  equitable  consideration.  Certainly  no  sound 
equity  requires  Mrs.  Grain  to  give  up  her  home  gratuitously 
for  Duncan,  Sherman  &  Co's  creditors,  who  never  knew  Mr. 
Grain's  title,  or  relied  upon  a  credit  attaching  thereto,  or  in 
any  way  directly  or  indirectly  contributed  to  the  money  used 
in  the  purchase  of  the  property.  But,  if  the  court  sustains 
the  deed  to  Mr.  Grain,  no  reason  exists  why  Mrs.  Grain's  lien 
of  110,000  should  not  be  allowed.  It  would  be  gross  injus- 
tice to  say  that  she  is  bound  by  her  deed  to  her  husband,  but 
that  he  is  not  bound  by  his  mortgage  to  her. 

E.  W.  Seymour  and  M.  W.  Seymoury  for  the  respondent. 

1.  The  property  of  Mrs.  Grain  is  represented  in  the  real 
estate  in  question  to  the  amount  of  $10,000  and  no  more. 
It  was  not  intended  by  her  and  her  husband  that  it  should  be 
therein  represented  to  any  greater  extent,  as  c6nclusively 
appears  from  the  fact  that  of  the  $2,200  she  had  paid  on 
account  of  improvements  thereon,  he,  before  the  deed  and 
mortgage  thereon  were  executed,  re-paid  her  $1,200,  and  it 
was  agreed  between  them,  and  it  is  found  to  be  the  fact,  that 
this  sum  justly  and  equitably  represented  her  interest  in  the 
property.  Now  upon  this  state  of  facts,  and  independently  of 
any  express  understanding  in  the  matter,  Mr.  Grain,  upon 
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well  established  principles,  would  be  €»itftled  m  equity  to 
such  proportioa  of  the  land  as  the  money  he  paid  bears  to  tlie 
purchase  price.  An  imiidied  trusty  in  the  nature  of  a  result* 
ing  trust,  is  created  hj  the  transaction  in  his  favor,  which 
attaches  to  the  land.  Perry  in  bis  work  on  Trusts,  speaking 
of  such  trusts,  says  they  are  sometimes  called  presumptive 
trusts,  because  the  law  presumes  this  to  be  intended  by  the 
parties  from  the  nature  and  character  <tf  their  transactionift 
with  each  other,  although  their  general  foundation  is  fiie 
natural  equity  which  arises  when  parties  do  certain  things. 
Perry  on  Trusts,  §§  124, 125, 126,  and  notes.  Irrespective 
then  of  any  question  whether  the  deeds  between  the  parties 
were  legal  conveyances,  our  claims  must  be  sustained. 
Equity  will  not  interfere  to  prevent  the  just  arrangemoit  of 
the  property  between  the  parties  from  working  out  its 
equitable  results. 

2.  But  as  between  the  husband  and  wife  the  deeds  of 
August  5th  will  be  upheld  in  equity,  as  convejranoea,  if  nee* 
essary,  to  carry  out  the  just  and  equitable  division  then  made. 
There  are  no  subsequent  purchasers  whose  rights  will  thus  be 
interfered  with.  The  assignee  and  those  he  represenis  are 
interested  that  the  arrangement  as  made  should  be  recognized 
as  valid,  and  there  is  nothing  to  prevent  equity  being  done  to 
all  concerned  by  a  decree  carrying  into  effect  the  deliberate 
acts  of  the  parties,  such  acts  justly  and  equitably  showing 
the  real  interests  of  the  respective  petitioners  in  the  real 
estate.  Besides,  it  will  not  be  disputed  ib%k  a  husband  and 
wife  may  now  enter  into  contracts  with  each  other  which  will 
be  recognized  as  good  and  will  be  enforced  in  equity,  in  many 
instances  and  under  many  circumstances.  Bishop's  Law  of 
Married  Wom^,  §§  166,  714,  719,  721,  724,  789.  In  our 
own  stiU;e  the  tendency  cf  recent  decisions  is  strongly  in  the 
same  direction,  and  many  of  the  precession  believe  that  oor 
courts  would  uphold,  in  lawy  a  direct  conveyance  betweei^ 
husband  and  wife. 

8.  In  the  case  at  bar  it  is  to  be  especially  borne  in  mind 
that  the  interest  of  Mrs.  Grain  in  the  real  estate  was  a  sole 
and  separate  interest.    Ooncerning  such  interests  it  has  long 
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ago  been  decided  that,  nocording  to  the  principles  of  equity, 
a  maf riod  vomau's  sole  convejaace  of  property  she  holds  aa 
sole  and  separate  estate,  must  be  allowed  to  operate.  The 
settled  doctrine  of  the  English  law  is>  that  where  property  is 
held  by  a  f$me  covert  to  her  separate  use  she  has  an  unlimited 
power  oyer  it  and  may  dispose  of  it  to  all  intents  and  pur- 
poses as  if  she  were  a /<9»«  «o2«,  unless  restrained  by  some 
particular  provision  in  the  deed  or  settlement*  This  doctrine 
needs  the  citation  of  no  authorities  to  commend  it.  It  is 
examined  and  commented  upon  in  the  leading  case  of  Jaq^^s 
T.  Methodut  JEpiscopaL  Chweky  IT  Johns.,  578,  and  from  it, 
says  Spencer,  0.  J.,  it  necessarily  foUowa  that  the  wife,  from 
the  power  she  had  oyer  the  property,  might  dispose  of  it  in 
the  same  way  as  U  she  were  sole*  It  will  not  be  denied  by 
the  petitioners  that  contracts  between  husband  and  wife  for 
the  transfer  of  property  are  now  repeatedly  enforced.  They 
must  be  fair,  free  from  coercion,  mistake,  or  fraud,  and  then 
they  will  be  upheld  in  equity.  Such  is  the  doctrine  clearly 
expressed  or  implied  in  seyeral  late  decisions  of  our  own 
court.  Sinman  y.  ParkU^  83  Conn.,  188;  Buddngham  y« 
Mo99y  40  id.,  461;  Langenbaok  y.  Schelly  id.,  224;  Ihnovan*9 
Appeal  from  Probate j  41  id.,  567.  And  we  insist  that  this 
conyeyance  by  a  feme  ooveri  direct  to  her  husband  of  her  sole 
and  separate  estate  will  be  enforced  in  equity  when,  "upon 
careful  scrutiny,"  it  appears  that  the  transfer  was  one  that  in 
^* justice  and  equity"  she  ought  to  haye  made  and  was  free 
from  suspicion  of  fraud  or  coercion.  This  point  cannot  be 
weakened  by  any  suggestion  that  in  order  to  be  upheld  the 
contract  must  be  beneficial  to  the  married  woman  or  her 
estate.  The  elements  for  the  application  of  that  principle 
are  mainly  wanting.  In  the  first  place,  U  she  had  paid  the 
entire  purchase  price  of  the  property,  or  if  the  purchase  price 
had  not  been  paid  at  the  date  of  her  deed,  or  if  it  had  been 
I^id  for  her  benefit,  the  suggestion  might  merit  consideration. 
But  it  was  not  so«  She  gaye  the  deed  hecauie  it  was  not  so, 
and  to  make  the  record  title  represent  the  real  facts.  But  la 
the  next  place,  it  was  a  benefit  to  her  and  to  her  estate  that 
her  title  by  deed  should  correspond  with  her  actual  interest  in. 
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the  property,  for  neitlier  a  court  of  law  nor  of  equity  will 
sanction  any  other  idea  than  that  every  title  is  benefited  by  a 
truthful  disclosure  of  its  actual  condition.  It  is  a  good  con- 
sideration for  an  act  like  this  that  it  will  disclose  the  truth. 
In  the  nature  of  things  no  other  consideration  was  necessary. 
The  husband  was  not  called  upon  to  pay  the  wife  for  property 
which  ho  had  already  paid  Ballard  for,  and  she  would  have  no 
right  to  insist  that  her  apparent  interest  sliould  continue  to 
be  greater  than  her  real  interest. 

4.  In  conclusion,  and  aside  from  the  foregoing  considera- 
tions, suppose  that  equity  would  not  imply  a  trust  in  favor  of 
the  husband  who  paid  $14,000  towards  the  purchase  of  the 
real  estate.  And  suppose  a  direct  deed  between  husband  and 
wife,  €ven  of  her  separate  estate,  could  not  be  upheld  in 
equity,  no  matter  how  strong  its  claims  to  equitable  support 
And  then  suppose  that  the  present  respondent  should  bring 
a  bill  in  equity  stating  the  facts  found  by  the  record,  and  that 
only  $10,000  of  the  wife's  property  had  been  expended  for, 
or  was  in  any  way  represented  in,  the  real  estate;  that  the 
husband  had  paid  $14,000  of  the  purchase  price,  not  to  the 
wife,  not  through  her  to  the  grantor,  not  by  way  of  gift  or 
settlement  in  her  favor,  but  directly,  of  his  own  funds,  to  the 
grantor;  that  in  view  of  such  payment  by  him  and  in  recog- 
nition of  his  rights  in  the  property,  the  husband  and  wife,  for 
the  purpose  of  adjusting  the  title  so  that  it  would  truly  repre- 
sent their  respective  interests,  executed  the  deeds  of  October 
5th ;  that  such  deeds  were  insufficient,  as  instruments,  to  pass 
the  title  they  purported  to  pass;  and  praying  the  court  to 
make  valid  and  confirm  tlie  titles  in  order  to  carry  into  efiPect 
the  just  and  equitable  attempt  of  the  parties,  and  to  confirm 
the  title  of  the  respondent  as  assignee  to  that  portion  of  the 
property  assigned  to  him  by  tlie  husband.  If  such  a  bill 
were  brought,  would  not  the  court,  upon  finding  that  the  deed 
of  the  wife  was  fairly  and  understandingly  made,  one  that  in 
equity  her  husband  was  entitled  to  demand,  confirm  and 
make  valid  such  arrangement,  so  as  to  carry  out  the  equitable 
undertakings  of  the  parties,  and  so  that  tlie  petitioner,  in 
such  case,  might  hold,  for  the  benefit  of  the  husband's  cred- 
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itors,  the  pi'operty  which  actually  belonged  to  him,  and  wliich 
ought  to  help  pay  his  debts?  In  the  case  supposed,  if  the 
court  would  so  confirm  the  transfer,  then  there  is  an  end  of 
this  case.  The  court  will  not,  upon  the  petitioner's  prayer,  in 
effect  set  aside  the  deed  of  the  wife,  if,  upon  a  biU  brought  by 
the  respondent,  it  would  confirm  it. 

Pardee,  J.  It  is  quite  unnecessary  to  determine  to  what 
extent  a  court  of  equity  would  go  in  the  absence  of  direct 
proof,  in  inferring  an  intention  on  the  part  of  a  husband  to 
make  a  gift  to  his  wife.  The  statement  of  facts  makes  it 
certain  that  in  the  case  biBfore  us  the  husband  did  not  intend 
to  make,  and  the  wife  did  not  suppose  slie  had  received,  a 
gift.  The  husband  placed  the  title  to  the  property  in  the 
wife's  name  to  secure  the  re-payment  of  her  advancements 
upon  it,  and  in  trust  for  himself  for  the; remainder;  in  trust 
upon  his  request  to  convey  it  to  himself  or  to  6uch  person  as 
he  should  appoint,  subject  to  her  incumbrance.  The  deed  of 
August  5th,  1878,  from  herself  to  him,  if  effective  for  no 
other  purpose,  is  in  the  nature  of  a  formal  written  declaration 
and  acknowledgment  of  that  trust,  and  was  an  effort  to  carry 
it  into  execution.  Tliis  act  of  the  wife,  taken  together  with 
the  complementary  act  of  the  husband  in  giving  to. her  his 
bond  of  even  date,  is  most  convincing  as  a  piece  of  evidence ; 
in  these  they  have  joined  in  excluding  themselves  from  the 
possibility  of  establishing  their  present  claim,  that  the  trans- 
action was  the  giving  of  the  whole  estate  to  the  wife ;  and, 
properly,  the  finding  bars  the  door  against  it.  While  she 
thus  held  this  estate  for  him  and  subject  to  his  order,  he  con- 
veyed it  to  the  assignee ;  this  was  equivalent  to  notice  to  her 
of  an  appointment  by  him  and  a  request  that  she  should  con- 
vey to  the  appointee,  subject  to  her  lien,  and  confirm  his 
grant ;  and  this,  theoretically,  it  is  her  duty  to  do ;  but  prac- 
tically we  are  to  reach  the  result  by  another  process.  The 
estate  must  be  converted  into  money,  and  this  must  be  divided 
between  herself  and  the  assignee  according  to  their  respective 
equitable  rights.  Therefore  we  must  advise  the  court  to  deny 
her  ♦prayer  for  a  decree  confirming  a  clear  title  to  the  whole 
estate  in  herself  as  against  him. 
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We  might  content  ourselves  with  this  conclusion  and  dis* 
miss  the  petition,  but  the  court  has  the  estate  within  its  power, 
all  parties  in  interest  are  before  it,  and  the  equities  are  known; 
therefore  it  is  our  duty  to  make  final  disposition  of  the  casey 
precisely  as  if  the  assignee  had  filed  a  cross-bill  for  the  canr 
firmation  of  his  rights. 

We  advise  the  Superior  Court  to  decree  the  sale  by  the 
assignee  of  the  property  described  in  the  petition;  that  from 
the  proceeds  he  shall  first  re-pay  to  the  assignee  the  sum  of 
seven  hundred  and  eighty-two  dollars  and  sixty-three  cents 
with  interest,  being  money  expended  by  him  for  taxes,  repairs, 
Ac;  this  by  the  agreement  of  the  parties  hereto;  secondly, 
that  he  shall  pay  to  Alice  K.  Grain,  the  petitioner,  the  two 
sums,  namely,  ten  thousand  dollars^  and  eleven  hundred  and 
thirty-three  dollars  and  seventy-three  cents,  each  with  inter- 
est, deducting  tl^erefrom  such  sum  as  shall  be  fixed  by  the 
court  as  rent  for  the  property  from  the  date  of  the  assignment 
by  Francis  H.  Grain  to  the  date  of  the  sale ;  and  tliat  the 
respondent,  in  his  capacity  as  assignee,  is  entitled  to  the 
remainder. 

In  this  opinion  the  other  judges  concurred. 
[The  cases  of  the  Fairfield  Countj  term  will  be  contSnued  in  the  next  TohioM.] 
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The  Contractors  to  rebuild  and  support  Union  Wharf  and 
Pier  in  New  Haven  vs.  The  Steamer  J.  H.  Starin. 

The  libellants  were  the  owners  of  an  ancient  pier  extending  several  hundred  feet 
into  New  Haven  harbor,  which  had  been  oonrtructed  and  maintained  under 
sundry  resolves  of  the  legislature^  which  authorized  the  collection  of  cenaim 
wharfage  upon  goods  discharged  upon  or  shipped  from  it,  and  made  such 
wharfage  a  lien  upon  the  vessels.  The  proprietors  of  the  undivided  lands  of 
the  town  had  granted  the  land  necessarj  for  the  pier,  and  as  an  inducement 
to  the  undertaking  had  voted  that  no  other  wharf  should  be  established  upon 
the  east  side  of  it  within  three  rods.  Afterwards  the  libellants  agreed  with 
a  canal  company  that  the  latter  might  run  an  embankment  and  wharf  from  a 
point  on  the  east  side  of  their  pier  to  the  mainland,  enclosing  a  large  basin  for 
the  boats  of  the  canal,  which,  with  the  goods  transported  by  them,  were  to  be 
exempt  £rom  wharfage  for  that  part  of  the  pier  taken  into  the  basin,  the  libelr 
lants  retaining  every  other  right  before  possessed.  The  canal  was  afterwards 
abandoned  and  the  basin  filled  up,  the  rights  of  the  canal  company  as  to  the 
basin  and  pier  becoming  vested,  with  the  libellants'  consent,  in  a  railroad 
company;  the  libellants  neither  then  nor  afterwards  relinquishing,  either 
expressly  or  by  non-user,  any  further  rights  of  wharfage.  Afterwards, 
another  railroad  company  acquired  from  the  company  before  mentioned  the 
right  to  construct,  and  constructed,  a  pier  extending  into  the  harbor  from  the 
basin  wharf,  parallel  with  and  about  four  hundred  feet  fh}m  the  libellants'  pier. 
At  this  pier  a  coasting  vessel  discharged  and  received  goods,  which  were  trans* 
ported  to  and  from  the  mainland  over  the  basin  wharf  and  that  part  of  the 
libellants'  pier  which  had  adjoined  the  canal  basin  and  which  was  now  a  part 
of  the  mainland.     Held,  in  a  libel  of  the  vessel  for  whar&ge  upon  the  goods— 

h  That  while  that  part  of  the  pier  had  become  a  public  highway  for  all  other 
purposes,* it  was  still  a  part  of  the  libellants*  pier  as  to  all  freight  transported 
over  it  to  and  from  vessels.' 

S.  That  the  protection  of  the  libellants  by  the  vote  of  the  proprietors  of  undi- 
vided lands,  from  any  other  wharf  within  three  rods,  did  not  operate  to  limit 
their  rights  to  the  case  of  freight  discharged  from  or  delivered  to  vessels  within 
that  distance. 

S.    That  the  goods  in  question  were  therefore  liable  to  pay  wharfage. 

4.  That  as  the  law  gave  a  lien  upon  the  vessel  for  the  wharfage,  it  was  a 
proper  case  for  the  libel  of  the  vessel  in  a  court  of  admiralty. 

The  construction  given  by  the  Supreme  Court  of  Connecticut  in  Union  Wharf 
Co.  V.  Hemmgway,  12  Conn.,  293,  to  the  resolves  of  the  legislature  of  Connecti- 
cut nnder  which  the  libellants  claim,  must  be  accepted  as  the  proper  construc- 
tion of  those  resolves. 

Libel  of  a  vessel ;  in  the  United  States  Circuit  Court  for 
the  District  of  Connecticut,  September  term,  1878.  The 
case  is  fully  stated  in  the  opinion. 

Vol.  xlv. — 74 
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S.  E.  Baldmn,  for  the  libellant. 

a.  K  Wairous,  W.  B.  Wooiter,  and  M.  F.  TyUr,  for  the 
defendants. 

Blatchford,  J.  The  facts  of  this  case  are  largely  set 
forth  in  the  judgment  rendered  by  the  District  Conrt.  The 
question  is  one  of  law,  as  to  what  rights  were  conferred  on 
the  libellants  by  the  statute  law  of  the  state  of  Connecticut, 
in  respect  to  wharfage,  so  called,  on  goods  in  the  situation  of 
those  involved  in  the  present  case.  Tlie  decision  of  the  high- 
est court  of  the  state  of  Connecticut  on  the  very  question 
mutft  be  accepted  as  the  proper  interpretation  of  such  statute 
law.  In  1837  the  case  of  Union  Wharf  Co.  v.  Hemingway^ 
12  Conn.,  293,  an  action  of  assumpsit  for  the  wharfage  of 
goods,  brought  by  the  same  corporation  which  is  the  libellant 
in  this  case,  was  decided  by  the  Supreme  Court  of  Errors  of 
Connecticut.  The  defendants  in  that  case  owned  vessels 
which  ran  from  New  Haven  to  New  York  and  back,  and  also 
owned  stores  or  warehouses  on  the  west  side  of  the  plaintiffs 
wharf.  These  vessels  discharged  their  cargoes  at  the  basin 
wharf,  on  the  outer  side  thereof,  at  a  point  more  than  three 
rods  distant  from  the  plaintiffs'  wharf ;  and  the  goods  thus 
landed  upon  the  basin  wharf  were  transported  across  tlie 
plaintiffs'  wharf  to  the  defendants'  stores  or  were  transported 
upon  the  plaintiffs'  wharf  to  the  mainland.  Then, as  now,  the 
basin  wharf  abutted  on  the  libellants'  wharf,  on  the  east  side 
of  the  libellants'  wharf.  Then,  as  now,  the  libellants'  wharf 
and  the  basin  wharf  were  each  of  them  used  as  a  free  public 
highway  to  pass  and  repass  upon.  The  proprietors  of  the  libel- 
lants' wharf  demanded  and  received  wharfage  from  all  parties 
using  it,  continuously,  from  the  year  1746.  In  1760,  the 
colonial  legislature  granted  to  the  proprietors  of  the  libel- 
lant's  wharf  a  charter,  incorporating  them  as  "  The  Union 
Wharf  Company  in  New  Haven,"  and  recognized  their  own- 
ership of  such  wharf,  and  gave  them  power  to  repair  and 
manage  the  wharf  for  the  future,  and  to  keep  accounts,  and 
to  take  care  of  the  wharfage  of  the  whar^  through  a  com- 
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mittee,  which  committee  should  account  for  the  receipts  of  the 
company,  and  to  agree  with  any  member  to  keep  the  wharf  in 
repair  and  take  the  profits  till  they  should  satisfy  his  disburse- 
ments. In  October,  1801,  the  legislature  of  Connecticut  (1 
Private  Laws  of  Connecticut^  p.  623,)  incorporated  the  owners 
and  proprietors  of  the  libellant's  wharf  by  the  name  of  "  The 
Union  Wharf  Company  in  New  Haven."  The  resolve  of 
incorporation  authorized  the  company  "  at  all  times  hereafter, 
to  make  all  necessary  contracts  for  the  rebuilding,  repairing 
or  extending  said  wharf  and  pier  in  such  manner  as  tliey 
shall  diix^ct  and  for  keeping  the  same  in  repair,"  and  to  assign 
to  the  contractor  the  income  of  the  wharf,  and  the  right  to 
collect  the  wharfage  established  by  the  company  from  time 
to  time  until  the  income  should  reimburse  the  expenditure, 
with  interest,  after  which  the  income  should  revert  to  the 
company,  subject  to  such  reasonable  restrictions  or  exten- 
sion with  respect  to  repairs  and  wharfage  as  the  legislature 
might  then  think  proper  to  adopt.  In  May,  1810,  the  legis- 
lature of  Connecticut,  (1  Private  Laws  of  Connecticut^  p. 
497,)  incorporated  the  libellant  by  the  name  of  **The  Con- 
tractors to  rebuild  and  support  Union  Wharf  and  Pier  in 
New  Haven,"  and  gave  the  corporation  power  to  make  such 
ordinances  as  it  might  find  necessary,  to  regulate  the  mode 
of  receiving,  collecting  and  enforcing  the  payment  of  wharf- 
age. The  corporators  were  authorized  to  appoint  five  direct- 
ors to  manage  the  concerns  of  the  company.  The  resolve 
proceeds :  "  And  the  directors  so  chosen  may  appoint  from 
time  to  time  a  suitable  person  as  a  wharfinger,  who  shall 
have  power  to  collect  and  receive  the  wharfage  when  due, 
and,  upon  neglect  or  refusal  to  pay  the  same  after  notice  and 
demand,  it  shall  be  lawful  for  such  wharfinger  either  to  sue 
at  common  law,  or  to  distrain  for  such  wharfage,  on  any 
goods  or  chattels  found  on  board  the  ship  or  vessel  from 
which  the  same  shall  have  accrued,  and  the  goods  or  chattels 
80  distrained  to  sell  and  dispose  of  in  the  same  manner  as 
if  taken  on  execution,  and  the  wharfage  due  for  or  on  account 
of  any  ship  or  vessel,  or  the  cargo  thereof,  shall  be  and 
remain  a  lien  on  such  ship  or  vessel  until  the  same  shall  be 


Digitized  by 


Google 


S' 


688  SUPPLBMBNf. 


Contractors  for  Usion  Wbarf  v.  Steamer  J.  H.  Starim. 

discharged."  Prior  to  the  resolve  of  1810  the  Wharf  Com- 
pany had  contracted  with  the  parties  who  became  so  incor- 
porated in  1810  as  the  libellant,  for  the  rebuilding,  extension 
and  maintenance  by  the  latter  of  sueh  wharf  and  pier. 
Soon  after  the  libellant  was  so  incorporated  it  rebuilt  aud 
extended  the  wharf  and  pier,  according  to  such  contract,  and 
received  from  the  Wharf  Company  an  assignment  of  the 
income  thereafter  to  accrue  from  said  wharf  and  pier,  and 
the  right  to  collect  all  the  wharfage  thereafter  to  accrue  by 
reason  of  the  use  of  the  same,  in  any  manner,  by  any  parties, 
from  time  to  time.  Afterwards,  in  October,  1816,  the  leg- 
islature of  Connecticut  passed  a  resolve  declaring  that  the 
libellant  ^^  has  the  right  of  collecting  wharfage  to  reimburse  it 
for  its  expenses  according  to  its  contract  with  ihe  Union 
Wharf  Company,  at  a  rate  not  exceeding  a  tariff  annexed  to 
said  resolve,"  and  thereby  establishing  said  tariff  accordingly, 
and  further  declaring  ^^  that  neither  the  claims  of  any  indi* 
vidual  or  individuals  to  be  exempted  from  wharfage,  nor  the 
claims  of  said  company  to  demand  wharfage  of  such  individ- 
ual or  individuals,  shall  be  in  any  way  affected  by  this 
resolve."  This  tariff  fixes  as  wharfage  so  much  per  ton 
per  year,  for  vessels  belonging  to  New  Haven  employed  in 
foreign  trade,  and  so  much  per  ton  per  year  for  coasting 
vessels  belonging  to  New  Haven,  the  above  to  be  payable 
semi-annually,  July  1st  and  January  1st ;  and  so  much  per 
ton  per  day  for  coasting  vessels  not  belonging  to  New  Haven, 
and  so  much  per  ton  per  day  for  sea  vessels  not  belonging  to 
New  Haven,  with  the  privilege  to  vessels  not  belonging  to 
New  Haven  to  enter  at  any  time  for  one  year  by  paying  in 
advance  the  san  e  wharfage  as  vessels  belonging  to  New 
Haven.  <^A11  goods  landed  from  or  put  on  board  coasting 
vessels"  were  required  "to  pay  the  following  rates  of  wliarf- 
age,"  different  ai'ticles  of  merchandise  being  specified,  and 
the  rate  of  wharfage  being  fixed  at  so  much  each,  or  so  much 
per  ton,  or  bale  or  cubic  foot,  or  bag,  or  thousand,  or  box,  op 
fifty  feet,  or  hundred  weight,  or  dozen  bottles,  or  dozen  or 
cask,  or  hogshead,  Ac.  The  resolve  proceeds :  "All  other 
articles  not  enumerated  in  same  proportion.    Goods  or  m&^ 
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chandise  taken  by  water  from,  or  by  water  put  on  board,  coaerfc- 
ing  vessels  lying  at,  or  attached  to  ressels  made  fast  to  the 
wharf,  to  pay  half  wharfage,  unless  the  said  goods  or  mer- 
chandise be  conveyed  to  or  from  the  wharf  or  any  store 
adjoining  the  same,  in  which  case  fuU  wharfage  shall  be 
charged.  All  vessels  belonging  to  this  port,  which  either  lie  at 
the  wharf,  or  use  it  by  taking  on  board  or  landing  any  part  of 
tiieir  cargo  or  passengers,  shall  pay  six  months*  wharfage  on 
the  vessel,  which  vessel  shall  be  entitled  to  the  use  of  the 
wharf,  if  after  January,  until  the  next  following  July ;  if  after 
July,  until  the  next  following  January.  Vessels  coming 
into  this  port,  which  enter  by  the  year,  shall  pay  wharfage 
at  the  rates  above  established,  from  the  time  they  arrive  till 
the  next  following  January  or  July.  Vessels,  owners,  mas- 
ters, and  goods  are  liable  for  wharfage.  *  *  *  All  articles 
landed  on  the  wharf,  and  remaining  more  than  four  days, 
shall  pay  in  addition  for  each  day  after,  one-fourth  of  the 
established  rates  of  wharfage.  All  articles  brought  by  land 
and  left  on  the  wharf  shall,  after  the  expiration  of  four  days, 
be  liable  to  the  same  rate  of  wharfage  as  if  imported  by 
water,  and,  if  left  in  such  a  situation  as  will  incommode  the 
free  use  of  the  wharf,  and  the  owner  or  person  having  charge 
thereof  shall  neglect  to  remove  the  same  on  notice  from  the 
wharfinger,  the  same  shall  be  deemed  a  nuisance,  and  may 
be  removed  by  the  wharfinger  at  the  expense  of  the  owner. 
Ballast  deposited  on  the  wharf  shall  be  liable  to  wharfage, 
if  suffered  to  remain  more  than  four  days  without  special 
license  from  the  wharfinger,  and,  if  left  on  the  wharf  after 
the  vessel  which  discharged  it  shall  have  departed  from  the 
port,  shall  be  forfeited  to  the  use  of  the  company ;  provided, 
however,  that  this  resolve  shall  at  all  times  be  liable  to  be 
altered  or  repealed  by  the  General  Assembly.'*  The  resolve 
also  provided  that  sea  vessels  not  belonging  to  New  Haven 
should  be  liable  to  "  the  same  wharfage  for  goods  landed  or 
taken  off  as  coasting  vessels."  The  following  resolve  was 
passed  in  May,  1819  (1  Private  Lau^  of  Connecticut,  p. 
502):  "Upon  petition  of  the-  contractors  praying  for  an 
alteration  in  their  tariff  of  wharfage  and  proviso  contained 
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in  their  former  grant — Resolved  by  this  Assembly,  that  in 
lieu  of  said  proviso,  and  the  exemptions  hei*etoforc  claimed, 
the  following  alterations  of  and  additions  to  the  rates  of 
wharfage  heretofore  established  be  made  and  become  per- 
manent, and  not  subject  to  be  altered,  without  the  sanction 
of  this  Assembly,  viz. :  Ist.  That  lumber  landed  by  water, 
in  any  of  the  yards  adjoining  the  wharf,  shall  pay  only  one- 
half  the  rate  of  wharfage  heretofore  established,  provided 
the  lumber  is  owned  by  the  proprietors  or  occupants  of  the 
yard.  2d.  Goods  or  merchandise,  other  than  lumber,  landed 
from  a  coasting  vessel,  into  any  of  the  back  doors  of  the 
stores  or  back  yards,  if  to  be  exported  in  a  sea  vessel,  with- 
out coming,  on  to  the  wharf  in  front  of  said  stores  or  yards, 
and  all  articles  landed  in  the  same  manner  from  any  vessel 
employed  in  foreign  trade,  and  exported  coastwise,  without 
coming  on  to  the  wharf  in  front,  shall  pay  only  one-half  the 
rates  of  wliarfage  heretofore  established.  3d.  All  articles 
landed  from  a  coasting  vessel  into  any  of  the  stores  or  yards 
aforesaid,  if  to  be  exported  coastwise,  and  not  coming  on  to 
the  wharf  in  front,  shall  pay  half  the  established  rate  of 
wharfage  when  landed,  and  half  when  taken  off.  4th.  No 
goods  or  merchandise  landed  into,  or  shipped  from,  any  of 
the  back  doors  of  stores,  or  yards  adjoining  the  wharf,  shall 
be  exempted  from  the  payment  of  i^harfage  on  both  landing 
and  shipping,  unless  owned  by  the  owners  or  occupiers  of 
said  stores  or  yards.  6th.  All  articles  landed  on  any  part 
of  the  wharf,  from  a  coasting  vessel,  if  re-shipped  within  two 
days,  coastwise,  shall  pay  only  one  wharfage,  provided  the 
said  articles  have  not  been  carted  up  or  down  the  wharf,  and 
have  not  been  sold.  6th.  Goods  shipped  and  immediately 
re-landed  shall  pay  only  one  wharfage.  And  the  petitioners 
shall  haVe  the  same  power  and  authority  to  collect  the  wharf- 
age hereby  established,  and  to  enforce  the  collection  tliereof 
in  the  same  manner,  as  is  provided  for  the  collection  of  the 
wharfage  heretofore  established,  any  law  or  provision  in  said 
former  resolve  to  the  contrary  notwithstanding."  In  1826 
the  Union  Wharf  Company  and  the  libellant  entered  into  an 
agreement  vdth  the  Farmington  Canal  Company,  a  Conneo- 
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ticut  corporation,  whereby  the  canal  company  was  authorized 
to  construct  a  canal  basin  on  the  east  side  of  the  libellant's 
wharf,  and  to  enclose  the  seaward  side  thereof  by  an  em- 
bankment or  wharf  running  from  the  mainland  near  the 
foot  of  Brewery  street  to  the  east  side  of  the  libellant's 
wharf,  and  whereby  the  canal  company  was  to  forever  keep 
in  repair  the  part  of  the  east  side  of  the  libellant's  wharf, 
which  would  be  thus  included  in  such  basin,  and  the  canal 
boats  and  their  lading,  which  should  be  transported  up  and 
down  the  canal  within  such  basin,  were  to  be  free  from 
wharfage  from  the  libellant's  wharf;  and  by  which  it  was 
provided  that  all  powers  and  rights  not  therein  especially 
granted  should  be  retained  by  the  libellant.  The  canal  com- 
pany obtained  due  authority  and  constructed  the  basin  and 
the  embankment,  such  embankment  being  what  is  before 
referred  to  as  the  basin  wharf. 

Such  was  the  condition  of  things  when  the  case  of  Union 
Wharf  Company  v.  Hemingway  was  decided. 

[The  opinion  here  quotes  at  much  length  the  statement  of 
facts  in  the  report  of  the  case  referred  to,  12  Conn.  R.,  293, 
with  the  points  made  by  the  counsel  for  the  defendants,  and 
gives  a  great  part  of  the  opinion  of  Williams,  0.  J.,  in  which 
the  other  judges  concurred,  except  Church,  J.,  who  dissented. 
The  opinion  then  proceeds  as  follows : — ']  • 

It  is  entirely  clear  that  the  state  court,  in  construing  the 
legislative  grants  to  the  Union  Wharf  Company,  and  to  the 
libellant,  and  the  contract  with  the  canal  company,  asserted 
the  truth  of  the  following  propositions:  (1)  That  gdods 
arriving  by  water  by  a  coasting  vessel,  and  transported  over 
the  libellant's  wharf,  to  reach  their  place  of  destination  on 
the  mainland,  are  liable  to  pay  wharfage  to  the  proprie- 
tors of  such  wharf,  if  they  are  discharged  from  such  vessel 
upon  the  canal  wharf  or  basin  wharf,  even  at  a  point  distant 
more  than  three  rods  easterly  from  the  libellant's  wharf,  and 
then  pass  upon  carts  over  the  basin  wharf  on  to  the  libellant's 
wharf,  and  upon  the  latter  wharf  to  points  in  the  city  beyond 
it;  (2)  That,  under  such  circumstances,  such  goods  may  be 
fairly  said  to  be  landed  on  the  libellant's  wharf;  (8)  That 


Digitized  by 


Google 


692  SUPPLEMENT, 


Contractors  for  Union  Wharf  v.  Steamer  J.  H.  Starin. 

the  term  <*  wharfage**  includes  the  compensation  for  such  use 
of  the  Hbellant's  wharf;  (4)  That  the  proprietors  of  the 
libellant's  wharf,  before  the  construction  of  the  basin  wharf, 
had  the  right  to  demand  wharff^  as  compensation  for 
the  use  of  their  wharf  in  transporting  over  it  goods  arriv- 
ing by  water  in  a  coasting  vessel,  though  first  discharged 
from  such  vessel  on  a  wharf  four  rods  distant  from  the  libel- 
lant's  wharf,  if  they  were  afterwards  transported  over  the 
libellant's  wharf  to  reach  their  destination  on  the  mainland 
beyond  the  libellant^s  wharf,  and  that  the  right  to  such 
wharfage  was  not  abridged  by  anything  in  the  agreement 
with  the  canal  company,  or  by  anything  done  thereunder  im 
the  construction  of  the  basin  or  of  the  basin  wharf;  and  (6) 
That  the  owner  of  the  goods  liable  to  such  wharfage  has  no 
rights  as  against  the  claim  of  the  proprietors  of  the  libel- 
lant's wharf  to  such  wharfage  on  such  goods  which  .the  canal 
company  did  not  have. 

Aside  from  the  binding  diaracter  of  these  adjudications  of 
the  highest  state  court  on  the  questions  in  issue,  reference 
may  be  made,  in  support  of  the  correctness  of  tlie  conclu- 
sions arrived  at,  to  provisions  before  cited,  from  the  resolves 
of  the  legislature,  to  show  that  the  scheme  of  the  legislature 
was  to  permit  the  proprietors  of  the  libellant's  wharf  to 
receive  wharfage  in  some  cases  for  the  use  of  the  wharf,  in 
respect  of  goods,  even  when  there  was  no  landing  on  the 
wharf,  or  deposit  on  or  transit  over  the  wharf,  of  goods 
which  had  arrived  by  water.  Thus,  by  the  resolve  of  1815, 
goods  taken  by  water  from,  or  by  water  put  on  board  of, 
coasting  vessels  lying  at  the  wharf,  or  attached  to  vessels 
made  fast  to  the  wharf,  were  required  to  pay  half  wharfage, 
even  though  the  goods  were  not  conveyed  to  or  from  the 
wharf  or  any  store  adjoining  the  wharf.  By  the  same 
resolve,  all  articles  brought  by  land  and  left  on  the  wharf, 
even  though  not  imported  by  water,  were  required,  after  the 
expiration  of  four  days,  to  pay  the  same  rate  of  wharfage  as 
if  imported  by  water.  In  another  direction,  compensation 
was  given  directly  for  the  use  by  goods  of  the  wharf  in  front 
of  a  store  or  yard,  irrespective  of  the  landing  of  the  goods  in 
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the  store  or  yard,  and  for  the  use  of  the  wharf  to  cart  goods 
up  and  down  the  wharf  wliich  had  been  landed  on  the  wharf. 
Thus,  by  the  resolye  of  1819,  goods  other  than  lumber  landed 
from  a  coasting  vessel  into  any  of  the  back  doors  of  the 
stores  or  back  yards,  if  to  be  exported  in  a  sea  vessel  without 
coming  on  to  the  wharf  in  front  of  said  stores  or  yards,  and 
all  articles  landed  in  the  same  manner  from  any  vessel 
employed  in  foreign  trade,  and  exported  coastwise,  without 
coming  on  to  the  wharf  in  front,  were  made  subject  to  only 
one-half  of  the  established  rates  of  wharfage,  and  all  arti- 
cles landed  from  a  coasting  vessel  into  any  of  said  stores  or 
yards,  if  to  be  exported  coastwise,  and  not  coming  on  to  the 
wharf  in  front,  were  required  to  pay  only  one-half  of  the 
landing  wharfage,  when  landed,  and  one-half  of  the  wharfage 
for  putting  on  board,  when  taken  off.  By  the  same  resolve 
all  articles  landed  on  any  part  of  the  wharf  from  a  coasting 
vessel,  if  re-shipped  within  two  days  coastwise,  were 
required  to  pay  but  one  wharfage ;  that  is,  not  wharfage  for 
landing  and  wharfage  for  putting  on  board,  but  only  one  of 
the  two,  in  case  such  articles  had  not  been  carted  up  or 
down  the  wharf,  and  had  not  been  sold. 

The  present  suit  is  a  libel  in  rem  against  the  steamer  J.  H. 
Starin,  a  packet-boat  plying  daily  between  New  Haven  and 
New  York.  On  each  one  of  six  days  in  January,  February, 
and  March,  1877,  she  lay  for  a  time  in  the  port  of  New  Haven, 
at  a  wharf  called  the  Derby  Railroad  Wharf,  which  was 
within  four  hundred  and  sixteen  feet  of  the  libellant's  wharf, 
and  east  of  it,  receiving  and  discharging  freight  and  passen- 
gers. The  Derby  Railroad  Wharf  is  a  wharf  abutting  on 
the  basin  wharf  and  running  outwardly  from  it  in  a  south- 
easterly direction,  and  about  in  a  line  parallel  with  the  libel- 
lant's  wharf.  On  the  days  before  named  the  steamer  dis- 
charged and  received  on  board  a  large  quantity  of  goods,  as 
freight,  a  great  part  of  which  were  carted  upon  and  over  the 
libellant's  wharf,  and  that  part  of  the  basin  wharf  which  lies 
between  the  Derby  Railroad  wharf  and  the  libellant's  wharf. 
If  tlie  goods  so  carted  upon  and  down  the  libellant's  wharf 
and  thence  over  the  basin  wharf,  and  the  Derby  Railroad 
Vol.  xlv. — 75 
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wharf  to  the  steamer,  and  those  so  unladen  from  the  steamer 
and  carted  over  the  basin  wharf  to,  upon,  and  up  the  libel- 
lant's  wharf,  had  been  originally  laden  upon,  or  unladen 
from,  the  steamer,  while  lying  immediately  alongside  of  the 
libellant's  wharf,  the  wharfage  on  the  same,  which  the  libel- 
lant  would  have  been  entitled  to  charge  and  collect,  would 
have  been  $76.10. 

The  canal  company,  before  mentioned,  in  1836,  after  it 
had  constructed  the  basin  and  the  basin  wharf,  ceased  to  do 
business,  and  prior  to  January  1st,  1848,  it  conveyed  to  the 
New  Haven  &  Northampton  Company  all  the  rights  which  it 
had  to  the  canal  basin. 

In  1845,  the  legislature  of  Connecticut,  by  a  resolve,  (^Pri- 
vate Laws  of  Connecticut^  Vol.  4,  p.  1880,)  gave  to  the  New 
Haven  &  Northampton  Company  the  right  of  collecting 
wharfage  "at  their  basin  wharf,'*  between  the  libellant's 
wharf  and  Tomlinson's  wharf,  at  a  rate  not  exceeding  a  tariff 
thereunto  annexed,  and  established  said  tariff,  with  the  pro- 
viso "  that  neither  the  claims  of  any  individual  or  individuals 
to  be  exempted  from  wharfage,  nor  the  claims  of  said  com- 
pany to  demand  wharfage  of  such  individual  or  individuals, 
shall  be  in  any  way  affected  by  this  resolve."  At  the  same 
session  of  the  General  Assembly  a  resolve  was  passed  in 
these  words :  "  Whereas,  a  resolution  has  passed  this  Assem- ' 
bly  at  its  present  session  relating  to  the  rate  of  wharfage  on 
the  basin  wharf  in  the  city  of  New  Haven : — Resolved  by 
this  Assembly,  that  nothing  therein  contained  shall  be  con- 
strued to  affect  the  rights  of  the  Union  Wharf  Company,  or 
the  Contractors  to  rebuild  and  support  Union  Wharf  and 
Pier  in  New  Haven,  to  collect  wharfage  in  any  case  whatever, 
or  any  other  existing  rights  of  said  company."  The  New 
Haven  &  Northampton  Company,  on  the  24th  of  March, 
1848,  conveyed  to  the  New  York  &  New  Haven  Railroad 
Company  all  its  rights  to  a  part  of  the  canal  basin,  compris- 
ing that  part  of  it  opposite  to  which  the  Derby  Railroad 
wharf  is  built,  the  basin  being  tlien  disused.  On  the  7th  of 
September,  1848,  the  libellant  and  the  Union  Wharf  Company 
conveyed  to  the  New  York  &  New  Haven  Railroad  Company, 
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the  right  to  cross  the  libellant's  wharf  with  its  railroad,  and 
to  fill  up  a  certain  part  of  the  flats  adjoining  the  east  side  of 
said  wharf,  within  the  limits  of  the  canal  basin,  down  to  a 
point  seven  hundred  and  thirty-one  feet  soutlierly  from  the 
libellant's  well  at  the  head  of  said  wharf.  But  the  grants 
and  consent  were  made  upon  the  express  conditions,  that  the 
grantors  reserved  the  right  to  collect  on  all  goods  landed  by 
water,  or  taken  off  by  water,  on  and  from  the  wharves,  or 
embankments,  piers  or  bridges  belonging  to  or  constructed 
or  occupied  by  the  railroad  company,  and  connected  with  the 
libellant's  wharf  on  either  side  thereof,  the  same  rate  of 
wharfage  as  was  then  collected  and  received  by  said  grantors 
on  goods  landed  or  taken  off  by  water  on  and  from  tlie 
wharves  attached  to  and  connected  with  the  libellant's  wharf 
on  the  west  side  thereof,  except  on  goods  carried  up  or 
brought  down  in  the  cars  of  the  railroad  company  without 
otherwise  coming  on  to  the  libellant's  wharf,  and  except  on 
goods  to  be  used  for  railroad  purposes  on  said  railroad ;  and 
on  the  express  further  conditions,  that  no  buildings  should 
be  erected  or  placed  on  the  east  side  of  the  libellant's  wharf 
within  eighty  feet  of  the  front  line  of  stores  then  standing 
on  the  libellant's  wharf,  and  that  any  railroad  tracks  whicn 
might  be  thereafter  placed  on  the  east  side  of  the  libellant's 
wharf,  running  northerly,  should  be  placed  between  said  wharf 
and  any  buildings  which  might  be  erected  or  placed  on  the 
east  side  thereof  on  said  adjoining  wharves. 

The  grantee,  in  the  same  deed,  agreed  that  the  grantors 
should  have  the  said  power  of  collecting  so  reserved  by  them, 
and  that  the  grantee  would  observe  all  the  conditions  so 
expressed  as  those  on  which  said  grants  and  consent  were 
given  and  made  according  to  the  true  intent  and  meaning  of 
the  same. 

On  the  19th  day  of  July,  1852,  the  libellant  and  the  Union 
Wharf  Company  conveyed  to  the  New  York  &  New  Haven 
Railroad  Company  permission  to  fill  up  its  railroad  embank- 
ment on  the  east  side  of  the  libellant's  wharf,  to  extend 
southerly  to  the  south  side  of  the  basin  wharf,  from  the  said 
point  distant  seven  hundred  and  thirty-one  feet  southerly 
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from  the  said  veil,  and  to  a^'oin  Baid  embankment  to  the 
east  side  of  ihe  libellant's  vliarf,  along  the  whole  length 
thereof,  from  the  termination  of  said  former  grant  to  the 
south  side  of  the  basin  wharf,  on  tlie  express  conditions  and 
reservations  that  the  grantors  should  hare  the  right  to  collect 
the  same  rates  of  wharfage  on  the  embankments  or  wharf 
which  might  be  built  within  those  limits,  and  also  on  and 
from  tliat  part  of  the  basin  wharf  which  extends  for  a  dis- 
tance of  four  hundred  and  sixteen  feet  of  its  length  from 
its  junction  with  the  libellant's  wharf,  and  also  on  all  wharves 
which  might  be  constructed  or  attached  to  the  basin  wharf, 
within  such  distance  of  four  hundred  and  sixteen  feet,  as  was 
then  collected  by  the  grantors  on  the  libellant's  wharf,  except 
on  goods  carried  up  or  brought  down  in  the  cars  of  the  rail- 
road company  without  otherwise  coming  on  the  libellant's 
wharf,  and  except  also  on  goods  to  be  used  for  railroad  pur- 
poses on  said  railroad,  with  express  further  conditions  as  to 
the  erection  of  buildings  to  the  eastward  of  the  libellant's 
wharf,  and  as  to  constructing  a  drain,  and  as  to  the  location 
of  wood-yards  and  coal-yards,  and  as  to  some  oilier  minor 
matters.  The  grantee  agreed  that  the  grantors  should  enjoy 
the  right  of  collecting  wharfage  in  the  manner  and  on  the 
wharves  before  reserved  and  specified,  and  that  the  grantee 
would  observe  all  the  conditions  so  expressed  as  those  on 
which  such  grant  and  permission  was  given  and  made,  accord- 
ing to  the  true  intent  and  meaning  of  the  same. 

Under  the  said  grants  to  the  New  York  &  New  Haven 
Railroad  Company,  the  part  of  the  canal  basin  contiguous  to 
the  east  side  of  the  libellant's  wharf  was,  prior  to  the  Ist  of 
January,  1874,  filled  up  solid  by  said  company  down  to  the 
line  of  the  basin  wharf,  thus  barring  all  immediate  access  by 
water  to  the  easterly  side  of  the  libellant's  wharf,  north  of 
the  basin  wharf.  Prior  to  1874  all  rights,  frandiises,  prop- 
erty, and  obligations  of  the  New  York  &  New  Haven  Rail- 
road Company  became  legally  vested  in  the  New  York,  New 
Haven  &  Hartford  Railroad  Company.  The  latter  company, 
on  tlie  9th  of  October,  1873,  by  a  lease  in  perpetuity  made 
by  it  to  the  New  Haven  &  Derby  Railroad  Company,  gave  to 
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that  company  certain  rights  under  which  the  Derby  Railroad 
wharf,  before  mentioned,  was  constructed  in  1874. 

The  evidence  shows  that  ever  since  the  decision  in  the 
Hemingway  suit,  the  proprietors  of  the  libellant's  wharf  have 
claimed  to  collect,  and  have  collected,  wharfage  for  the  use 
of  such  wharf  to  transport  thereon  goods  coming  on  to  it 
from  the  basin  wharf  and  goods  going  from  it  on  to  the  basin 
wharf,  which  arrived  by  water  in  coasting-vessels  or  were 
shipped  by  water  in  coasting-vessels,  and  were  discharged 
upon  the  basin  wharf  or  laden  from  tlie  basin  wharf,  except 
so  far  as  the  right  to  collect  such  wharfage  was  expressly 
parted  with  by  the  instrument  before  recited.  It  also  appears 
'  that  the  libellant  exclusively  keeps  in  repair  the  part  of  its 
wharf  which  lies  northerly  of  its  junction  with  the  basin 
wharf. 

The  affirmative  defence  set  up  in  the  answer  is,  that  the 
basin  wharf  is  a  part  of  tlie  mainland  and  a  public  high- 
way ;  that  the  part  of  the  libellant's  wharf  which  is  north  of 
its  junction  with  the  basin  wharf  is  a  part  of  the  mainland 
and  a  public  highway;  and  that  the  wharf  at  which  the 
steamer  discharged  and  received  said  goods  is  more  than 
three  rods  distant,  to  the  eastward,  from  the  libellant's 
wharf. 

The  question  does  not  seem  to  be  varied  at  all  from  what 
it  was  when  the  Hemingway  case  was  decided,  so  far  as 
regards  goods  in  the  situation  of  those  involved  in  the 
present  case,  except  so  far  as  it  may  be  varied  by  the  fact 
that  since  then  the  canal  basin  has  been  filled  up,  so  that 
what  was  then  water  has  become  land,  contiimous  with  the 
mainland  inside,  and  continuous  with  the  basin  wharf  on 
the  outside.  But  the  basin  wharf  was  built  and  connected 
with  the  libellant's  wharf  by  the  permission  of  the  libellant, 
and  the  libellant  necessarily  reserved  all  rights  to  wharfage 
which  it  did  not  expressly  then  part  with.  By  the  decision 
of  the  state  court  it  had  the  right  which  is  claimed  in  the 
present  suit.  That  right  was  not  parted  with,  in  the  grants 
to  the  canal  company,  or  in  the  grants  to  the  New  York  & 
New  Haven  Railroad  Company,  and  the  claimant  can  have 
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no  better  position  as  against  the  libellant  in  respect  of  such 
right  than  that  company  had  or  than  the  canal  company 
had.  The  locus  in  quo  of  the  discharge  and  shipment  of  the 
goods  in  this  case  is  to  the  westward  of  a  line  crossing  the 
basin  wharf  at  a  distance  of  four  hundred  and  sixteen  feet 
east  from  the  libellant's  wharf.  Tlie  libellant  does  not  make 
in  the  present  case  a  claim,  by  virtue  of  any  of  the  instru- 
ments before  recited,  to  any  greater  right  than  has  been  con- 
ferred upon  it  by  statute,  but  only  claims  that  while  the  right 
insisted  on  in  this  case  was  granted  to  it  by  statute,  it  has 
not  parted  with  such  right  by  any  of  such  instnmieuts. 

The  fact  that  the  basin  wharf  is  connected  with  the  main- 
land by  the  filling  in  of  the  canal  basin,  or  by  the  route 
thorough  Brewery  street,  cannot  vary  the  libellant's  rights 
in  the  present  case.  The  wharfage  here  claimed  is  for  the 
use  of  the  libellant's  wharf  by  transporting  the  goods  over 
it.  If  they  had  not  been  transported  over  it,  but  hcd  been 
taken  to  or  from  the  Derby  Railroad  wharf  by  the  way  of 
Brewery  street,  they  would  not  have  been  subject  to  wharfage 
for  being  transported  over  the  libellant's  wharf. 

On  the  evidence,  the  libellant's  wharf  must  still  be  re- 
garded as  a  wharf,  in  the  part  of  it  used  by  the  goods  in  tliis 
case,  so  that  the  statutory  rights  given  in  respect  to  it 
remain,  quoad  such  goods  and  their  use  of  it,  however  much 
it  may  be  a  public  highway  in  respect  to  goods  not  liable  to 
wharfage  for  the  use  of  it.  If  the  libellant  is  usurping  a 
franchise  which  does  not  belong  to  it,  its  title  to  such  fran- 
chise can  undoubtedly  be  tried  by  a  proper  judicial  proceed- 
ing in  the  tribunals  of  the  state.  But  so  long-  as  the 
libellant's  wharf  is  used  for  the  transportation  over  it  of 
goods  coming  from  the  basin  wharf  on  to  it,  or  of  goods 
going  from  it  on  to  the  basin  wharf,  which  goods  have  been 
discharged  from,  or  are  afterwards  laden  on,  a  coasting 
vessel,  at  the  point  on  the  basin  wharf  where  the  goods  in 
this  case  were  discharged  and  laden,  and  so  long  as  the 
decision  in  the  Hemingway  case  stands  as  the  interpretation 
by  the  highest  state  court  of  the  resolves  of  the  legislatui-e, 
so  long  must  this  court  maintain  the  claim  made  by  the 
libellant  in  this  case. 
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By  the  resolve  of  1810,  it  is  provided  that  upon  neglect  or 
refusal  to  pay  wharfage  after  notice  and  demand,  it  shall  be 
lawful  either  to  sue  for  the  same  at  common  law,  or  to  dis- 
train therefor  to  the  extent  specified ;  and  that  the  wharfage 
due  for  or  on  account  of  any  vessel  or  the  cargo  thereof 
shall  be  and  remain  a  lien  on  such  vessel  until  the  same 
shall  be  discharged.  It  is  clear  that  the  resolve  means  that 
wharfage  on  cargo  is  to  be  a  lien  on  the  vessel  until  such 
wharfage  is  paid.  It  is  left  to  the  vessel  to  see  that  it  is 
made  secure  for  its  liability,  which  it  can  well  do,  having 
possession  of  the  goods,  and  being  able  to  take  care  either 
that  they  do  not  pass  over  the  libellant's  wharf,  or,  if  they 
do,  that  the  proper  wharfage  therefor  is  paid. 

The  claim  to  a  lien  for  wharfage  in  this  case  is  such  a 
claim  as  is  cognizable  in  admiralty.  The  use  of  the  libellant's 
wharf  facilitated  the  operation  of  the  steamer  in. loading 
and  discharging,  to  such  an  extent  that  the  legislature 
thought  fit  to  give  a  lien  on  the  steamer  for  the  wharfage 
dues  prescribed  for  the  cargo.  The  use  of  the  libellant's 
wharf,  as  it  was  used  in  this  case,  pertained  to  navigation  by 
water,  to  such  an  extent  that  the  implied  contract  for  wharf- 
age, in  respect  of  the  goods,  may  properly  be  regarded  as  a 
maritime  contract,  of  benefit  to  the  steamer,  and  therefore 
one  the  lien  given  for  which  by  the  resolve  is  cognizable  and 
enforceable  in  the  admiralty.  The  LoUawanna^  21  Wallace, 
658 ;  Ex  parte  Uaston,  5  Otto,  68 ;  The  Virginia  Rulon^  13 
Blatchf.  C.  C.  R.,  519.  There  was  a  sufficient  notice  and 
demand  in  this  case  prior  to  the  bringing  of  the  suit. 

The  libellant  is  entitled  to  a  decree  for  $76.10,  with  inter- 
est thereon  from  July  1st,  1878,  and  for  $80.73,  its  costs  in 
the  District  Court,  and  for  its  costs  in  this  court. 

I  do  not  understand  the  libel  in  this  case  as  making  any 
claim  for  wharfage  founded  on  anything  except  the  use  of 
the  libellant's  wharf  by  the  goods.  It  does  not  claim,  in 
addition,  that  the  steamer  is  liable  for  any  wharfage  pre- 
scribed for  vessels,  aside  from  the  liability  of  the  steamer 
for  the  wharfage  prescribed  for  the  goods.  I  therefore 
express  no  opinion  on  that  question,  nor  on  any  question 
except  the  one  distinctly  involved  in  this  case. 
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Theodobb  M.  Davis,  Receiver  of  the  Ocean  National 
Bake,  vs.  Sarah  Vansands. 

The  plaintiff  bad  recovered  a  jmdgment  de  bonis  deeedentU  against  an  admiois- 
trator  of  a  solvent  estate,  upon  a  claim  which  accrned  after  the  death  of  th^ 
intestate  and  after  distribution  of  his  estate  by  order  of  the  probate  court, 
and  which  cotdd  not  from  its  nature  have  been  exhibited  against  the  estate 
during  the  time  limited  bj  the  coart  of  probate  for  the  exhibi^on  of  exififehig 
claims.  Execution  having  been  returned  unsatisfied,  the  plaintiff  brought  an 
action  of  debt  upon  the  judgment  against  the  administrator,  suggesting  a 
deoastavUf  in  order  to  obtain  a  judgment  de  bonis  propriis.  The  suggested 
devastavit  was  a  failure  by  the  administrator  to  take  from  either  of  the  dis« 
tributees  the  bond  authorized  by  Gen.  Statutes,  tit.  18,  ch.  11,  art.  2,  sec  9. 
Held  that,  in  Wew  of  the  history  of  the  statute,  and  of  the  practice  under  it. 
the  administrator  was  not  guilty  of  a  devastavit  from  the  mere  fact  that  such 
a  bond  had  not  been  taken. 

It  being  incumbent  upon  the  administrator  to  take  the  steps  necessary  to  obtam 
money  for  the  payment  of  debts,  he  can,  as  6,  general  rule,  obtain  an  order 
from  the  court  of  probate,  where  personal  estate  has  been  exhausted  or  has 
been  distributed,  and  after  distribution  of  the  real  estate,  to  sell  so  much  of 
the  real  estate  in  the  possession  of  an  heir  or  an  alienee  as  may  be  necessary 
to  pay  a  debt  which  has  accrued  after  the  death  of  the  intestate,  and  whidi 
could  not  from  its  nature  have  been  exhibited  against  the  estate  within  the 
time  limited  for  the  exhibition  of  claims,  and  which  has  since  been  duly 
presented  for  allowance  as  provided  by  statute. 

The  heir  whose  land  is  sold  under  such  an  order  may  have  contribution  ih>m 
the  other  heirs  equalijure, 

A  court  of  probate  in  Connecticut  does  not  possess  adequate  power,  after  dis- 
tribution, to  enforce  payment  of  this  class  of  claims  from  the  personal  estate 
which  had  been  distributed  under  its  order  to  heirs  or  legatees. 

The  administrator  who  has  conveyed  personal  estate  to  the  heirs  in  obedience 
to  the  order  of  the  court  of  probate,  and  not  by  his  voluntary  act,  can  bring 
a  bill  in  equity  to  compel  the  heirs  who  have  received  such  estate  to  contrib- 
ute to  the  extent  of  the  estate  so  received,  and  pay  such  newly  accrued 
debt  and  the  expenses  of  the  administrator  in  defending  against  the  daim. 
Such  a  bill  is  sustainable  although  unsold  real  estate  is  in  the  possession  of 
the  heir  or  alienee. 

The  creditor  whose  right  of  action  accrued  after  the  time  limited  by  the  court 
of  probate  for  the  exhibition  of  claims,  and  who  has  obtained  judgment 
against  the  administrator  or  executor  in  a  suit  instituted  within  the  statutory 
time,  can  proceed  by  bill  in  equity  against  the  heirs  and  legatees  of  a  solvent 
estate,  who  have  received  personal  estate,  for  contribution  to  the  payment  of 
the  judgment  to  the  extent  of  the  estate  which  they  have  received.  If  both 
real  and  personal  estate  have  been  distributed,  it  is  not  necessary  that  the 
real  estate  should  be  exhausted  before  the  creditor  can  bring  his  bill  in  equity 
for  contribution. 
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Whether  real  estate  in  the  possession  of  the  heir  can  he  sahjectcd  to  the  pay- 
ment of  such  a  judgment  hy  scire  facias :    Queen* 

Action  of  debt  on  a  judgment ;  in  the  District  Court  of  the 
United  States  for  the  District  of  Connecticut,  February  term, 
1879.    The  case  is  fully  stated  in  the  opinion. 

W.  Howey  for  the  plaintiff. 

C.  U.  Perkins,  for  tlie  defendant. 

Shipman,  J.  The  plaintiff,  as  receiver  of  the  Ocean 
National  Bank,  heretofore  recovered  judgment  in  this  court, 
payable  out  of  the  estate  of  the  intestate,  against  the  defend- 
ant as  administratrix  of  the  estate  of  Horace  Yansands,  for 
the  amount  of  an  assessment  upon  the  stock  of  the  intestate 
in  said  bank.  The  claim  of  the  plaintiff  accinied  after  the 
time  limited  by  the  court  of  probate  for  the  presentation  of 
claims,  and  after  the  distribution  of  real  and  personal  estate 
of  about  the  value  of  $33,000  among  his  heirs  under  the 
order  of  tlie  probate  court. 

Tlie  facts  were  similar  to  those  in  the  case  of  Davis  v. 
Weed,  44  Conn.,  669,  Execution  was  issued  and  was 
returned  unsatisfied. 

The  plaintiff  has  now  brought  an  action  of  debt  upon  the 
judgment  against  the  defendant  as  administratrix,  suggesting 
a  devastavit.  Judgment  is  sought  de  bonis  propriis.  If  the 
defendant  has  been  guilty  of  waste  and  mismanaji;ement  of 
the  estate  and  effects  of  tlie  deceased,  she  is  hable  in  this 
form  of  action.  Wheatley  v.  Lane,  1  Wms.  Saunders,  252, 
note  2;  Olmsted  v.  Clark,  30  Conn.,  109.  The  devastavit 
which  is  suggested  in  the  declaration  is  that  the  defendant 
did  not  exact  and  receive  from  either  of  the  distributees  the 
bond,  which  is  authorized  by  the  statute,  (General  Statutes 
of  Connecticut,  374,)  with  surety  to  the  state,  to  the  accept- 
ance of  tlie  court  of  probate,  conditioned  that  if,  after  the 
settlement  of  the  estate,  debts  shall  appear  and  be  allowed, 
he  or  she  will  pay  to  the  administratrix  his  or  her  propor- 
tional share  of  such  debts  and  of  the  charges  of  the  adminis- 
tratrix. 
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This  statute  was  enaoted  in  1699,  Tlio  first  statute  author- 
izing courts  of  probate  to  limit  a  time  within  which  claims 
sliould  be  presented  against  solvent  estates  was  passed  in 
1782.  Previously,  creditors  of  solvent  estates  could  present 
their  claims  as  if  tlie  debtor  was  living.  In  Griawold  v. 
Bigelow^  G  Conn.,  258,  decided  in  1826,  the  court  said  that 
"  since  the  legal  authority  given  to  the  court  of  probate  to 
limit  the  exhibition  of  demands  "  it  was  not  usual  to  take 
such  a  bond.  I  am  satisfied  from  inquiry  of  some  of  the 
oldest  and  most  experienced  lawyers  of  the  state,  that  the 
statute  lias  been  practically  disused  for  nearly  fifty  years. 
This  being  the  history  of  the  statute  and  of  the  practice 
under  it,  it  would  be  manifestly  improper  to  find  an  executor 
or  administrator  guilty  of  a  devastavit  from  the  mere  fact 
that  such  a  bond  had  not  been  taken. 

The  question  still  remains  as  to  the  manner  of  procedure 
for  enforcing  payment  of  the  judgment.  This  question, 
although  one  of  much  practical  importance,  has  not  been 
presented  for  judicial  determination  in  this  state  in  the  vari- 
ous phases  in  which  it  arises  in  practice. 

It  is  the  duty  of  the  administrator  to  pay  the  debts,  and 
to  take  tlie  steps  which  are  necessary  to  accomplish  tliat 
result.  If  lie  refuses,  he  can  be  removed  and  a  new  admin- 
istrator can  be  appointed.  The  principle  wliich  subjects  the 
real  estate  which  has  descended  to  the  heir  from  the  ancestor 
to  the  payment  of  his  debts  is  stated  in  Griswold  v.  BigeloWy 
6  Conn.,  258,  substantially  as  follows : — the  real  estate  of  a 
person  deceased  is  a  fund  for  the  payment  of  debts,  upon 
deficiency  of  personal  assets,  and  the  land  remains  subject  to 
a  lien  for  this  purpose  after  distribution  and  alienation  to  a 
bona  fide  purchaser.  This  lien,  though  not  perpetual,  con- 
tinues for  a  reasonable  time  after  the  claims  accrue,  and  is 
not  defeated  except  by  the  neglect  or  laches  of  the  creditor. 
The  heir  receives  title  from  the  ancestor  subject  to  the  lien 
of  creditors,  and  cannot  aliene  the  land  to  their  prejudice, 
provided  they  are  not  guilty  of  laches  in  the  enforcement  of 
their  claims.  Waikins  v.  Holman^  16  Pet.,  25 ;  Hicard  v. 
WilliamSy  7  Wheat.,  59.    The  ordinary  mode  in  the  United 
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States  of  making  real  estate  available  to  pay  the  debts  of  the 
deceased  owner  is  through  the  executor  or  administrator, 
who  is  directed  by  the  court  of  probate  upon  a  deficiency  of 
personal  estate  to  sell  so  much  of  the  land  as  will  be  suffi- 
cient to  pay  the  remaining  debt.  In  some  of  the  states,  by 
statute,  an  execution  upon  a  judgment  against  the  executor 
de  bonis  testatoris  may  be  levied  upon  the  lands  in  possession 
of  the  heir.  1  Greenleaf  *s  Cruise,  60,  note ;  Gore  v.  Brazier , 
S  Mass.,  523.  In  this  state,  when  the  personal  estate  lias 
been  exhausted,  or  has  been  distributed,  and  after  the  distri- 
bution of  the  real  estate,  the  administrator  can  as  a  general 
rule  obtain  an  order  from  the  court  of  probate  to  sell  so 
much  of  the  real  estate  as  shall  be  sufficient  to  pay  the  debts 
which  accinied  after  the  death  of  the  debtor,  and  which  from 
tl>eir  nature  could  not  have  been  presented  within  the  time 
limited  for  the  exhibition  of  claims,  and  which  have  been 
thereafter  duly  presented  for  allowance  as  provided  by  stat- 
ute, together  with  the  charges  allowed  by  the  court.  The 
heir  whose  land  is  sold  by  the  executor  or  administrator  may 
have  contribution  from  the  other  heirs,  equalijure.  Griswold 
V.  BigeloWj  6  Conn.,  258;  Seymour  v.  Seymour ^  22  Conn., 
272. 

I  am  of  opinion  that  a  court  of  probate  in  Connecticut 
possesses  no  adequate  power,  after  distribution,  to  enforce 
payment  of  this  class  of  claims  from  personal  estate  which 
has  been  under  its  order  distributed  to  heirs  or  legatees. 
Although  personal  estate  in  the  hands  of  the  adrafnistrator 
is  the  primary  fund  for  the  payment  of  debts,  the  creditors 
have  no  specific  lien  upon  it  as  they  have  upon  real  estate. 
The  legal  title  to  personal  estate  vests  in  the  administrator 
and  is  changed  by  a  distribution  to  the  heirs.  Their  right 
on  the  death  of  tlie  intestate  is  a  vested  and  transmissible 
equitable  right,  subject  to  the  exhaustion  of  the  property  by 
the  payment  of  debts  and  charges;  they  receive  the  legal 
title  and  the  possession  through  the  medium  of  i  distribution. 
Griswold  v.  Bigelow,  6  Conn.,  258 ;  Kingsbury  v.  Scovill^  26 
Conn.,  349.  The  court  of  probate  does  not  seem  to  have 
been  vested  with  authority,  after  a  distribution  of  personal 
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property,  to  compel  a» reconveyance  by  the  heirs,  or  a  sale  by 
the  administrator,  or  to  compel  a  contribution.  It  cannot 
enforce  a  decree  against  the  heirs  by  attachment  for  con- 
tempt, unless  authorized  by  statute. 

But  the  administrator  or  executor  who  has  conveyed  the 
personalty  in  obedience  to  the  order  of  the  court  of  probate, 
and  not  by  his  voluntary  act,  may  bring  a  bill  in  equity  to 
compel  the  heii-s  who  received  such  estate  to  contribute  to 
the  extent  of  the  estate  so  received,  and  pay  the  newly 
accrued  debt,  and  tlie  expenses  of  the  representative  in 
defending  against  the  claim.  1  Story's  Eq.  Jur.,  §  £03 ;  Lap- 
ton  V.  LuptoHj  2  Johns.  Ch.,  614.  The  executor  or  adminis- 
trator may  bring  such  a  bill,  although  there  is  real  estate  in 
the  possession  of  the  heir  or  alienee  which  has  not  been  sold 
by  order  of  tl^e  court  of  probate. 

Tlie  creditor  whose  right  of  action  accrued  after  the  time 
limited  by  the  court  of  probate  for  the  exhibition  of  claims 
and  who  has  obtained  judgment  against  the  executor  in  a 
suit  instituted  within  the  statutory  time,  may  also  proceed 
by  bill  in  equity  against  the  heirs  or  legatees  of  a  solvent 
estate  who  have  received  personal  estate  from  the  represent- 
ative, for  contribution  to  the  extent  of  the  estate  which  Ihcy 
have  received.    Booth  v.  Starry  6  Day,  419. 

The  general  principle  that  creditors  of  an  estate  have  a 
remedy  in  chancery  after  distribution  against  legatees  for 
contribution  has  been  elsewhere  well  recognized.  Story's 
Eq.  Jur.,  §  503  ;  Riddle  v.  Mandeville,  6  Cranch,  322.  The 
second  case  of  Booth  v.  Starr j  in  which  tlie  property  in  the 
possession  of  tlie  guardian  of  the  sole  heir  was  personal 
property,  has  not  been  overruled  or  dissented  from  by  the 
courts  of  this  state.  The  other  modem  Connecticut  cases 
iu  regard  to  the  means  of  enforcing  payment  of  a  claim 
against  a  deceased  person's  solvent  estate  which  accrued 
after  settlement,  were  cases  in  which  there  was  distributed 
or  undistributed  real  estate  in  the  possession  of  the  heirs,  or 
in  which  there  was  personal  property  of  the  estate  in  the 
hands  of  the  executor. 

In  such  cases  it  is  said  that  the  remedy  must  be  by  suit 
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against  the  administrator  or  executor^  if  he  refuses  to  pay 
the  debt.  After  judgment,  the  real  estate  can  be  subjected 
to  the  payment  of  the  debt.  No  method  of  reaching  the 
real  estate  has  been  pointed  out  except  by  sale  through  the 
intervention  of  tlie  <50urt  of  probate.  Bacon  v.  Tharp^  27 
Conn.,  251 ;  Hawley  v.  Bot^ord^  27  Conn.,  80.  When  per- 
sonal estate  has  been  distributed,  the  heirs  can  be  made  to 
contribute  and  pay  the  creditor,  after  judgment  in  an  appro- 
priate suit  has  been  obtained  against  the  representative,  and 
contribution  can  be  obtained  by  bill  in  equity.  K  both  real 
and  personal  estate  have  been  distributed,  it  is  not  necessary 
that  the  real  estate  should  bo  exhausted  before  the  creditor 
can  bring  his  bill  in  equity  against  the  heirs  for  contribution. 

It  has  been  suggested  that  the  real  estate  in  the  possession 
of  the  heirs  may  be  subjected  to  payment  of  the  judgment 
debt  by  tcire  facias  prayed  out  by  the  creditor,  upon  the 
ground  that  the  lieirs  have  become  chargeable  with  payment 
of  the  judgment,  and  that  execution  upon  the  %(Are  facia% 
may  be  levied  upon  the  real  estate.  I  do  not  examine  this 
question,  because  the  general  practice  in  the  United  States 
seems  to  have  been  to  subject  lands  to  the  payment  of  debts 
through  the  intervention  of  the  courts  of  probate,  unless 
some  other  course  is  authorized  by  statute. 

Let  judgment  be  entered  for  the  defendant. 
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ADMINISTRATION. 
See  ExxcuTOBS  ahd  Admikistsatobs. 

ADVERSE  USER. 
See  Equity,  5. 

AFTER-ACCRUING  CLABCa 
See  ExECUTOsa  and  Admixistbatoss,  2-8. 

AMENDMENT. 
See  Practice,  1. 

APPEAL 
See  Statutes  (Construction  op),  1,  2. 

ASSESSMENT  FOR  BENEFITS. 
See  City  Assessments. 

ASSIGNMENT  OF  FUTURE  EARNINGS. 

fTwent  into  the  employment  of  the  defendants 
under  an  arranpement  by  which  he  was  to 
commence  working  for  them,  and  to  work 
whenever  they  had  work  for  him,  of  which 
they  were  to  give  him  notice,  but  nothing 
was  agreed  as  to  the  length  of  time  that  he 
should  continue  in  their  employment.  Before 
commencing  work  he  assigned  to  ^,  by  an 
order  on  the  defendants,  all  money  to  become 
due  to  him  while  in  their  employ.  This  or- 
der was  accepted  by  the  defendants  and  put 
on  record  ns  renuired  by  the  statute.  After- 
wards, and  while  [V  was  in  the  defendants' 
employment,  the^  were  factorized  as  his  debt- 
ors by  one  of  his  creditors.  Held  that  the 
wages  earned  up  to  the  time  of  the  attach- 
ment could  be  held  by  A  under  the  assign- 
ment. Harrop  v.  Landers,  Frary  ^  Clark 
Co.  561 

ASSUMPSIT. 

1.  General  assumpsit  for  money  had  and  re- 
ceived will  not  he  against  the  guarantors  of 
a  note.    AiUn  v.  RundU,  528 

2.  The  ground  on  which  a  promissory  note  is 
evidence  under  the  general  counts  is  that  it  is 
presumed  that  money  has  been  received  by 
the  maker.  But  a  guarantee  of  a  note  cre- 
ates no  such  presumption.  ib. 


3.  And  held  that  it  could  not  be  shv.      : 
parol  that  the  defendants,  though  in  fonn 

guarantors,  in  fiict  undertook  U^reby  to  ob- 
rate  theinselves  to  pay  the  note.  ^ 

4.  Nor  that  they  made  at  the  time  a  verlial 
promise  to  pay  the  debt.  A. 

ATTACHMENT. 

See  Bond  vor  PxopmRTY  Attachbo.  1; 
Equity,  2. 

BANKRUPTCY. 

Personal  property  was  attached  by  the  plain  tiift 
and  a  receipt  under  seal  given  for  it  to  the 
c^cer  by  the  defendant  and  another,  mt- 
knowledging  the  attachment,  and  a  certain 
value  of  the  property,  and  promising  to  re- 
deliver it  on  demand  or  pav  tne  judgment  ob- 
tained. A  year  after,  and  while  the  suit  was 
pending,  the  defendant  went  into  bankruptcy 
and  made  a  composition  with  his  crediUHn 
under  the  bankrupt  law.  The  claim  in  smtt 
was  put  by  him  into  his  schedule  and  notice 
^ven  the  attaching  creditors,  who  refused  lo 
]oin  in  the  composition  or  to  accept  the  com- 
position notes  when  tendered.  The  eouit 
oelow  rendered  judgment  in  the  suit  for  the 
full  amount  of  the  debt,  with  an  order  that 
the  execution  be  collected  only  out  of  the  pfop- 
erty  attached.  Held,  on  a  motion  in  error — 
1.  That  the  defendant  could  not  be  beard  to 
deny  that  there  was  a  valid  attachment  of  the 
property.  2.  That  the  composition  proceed- 
mgs  had  not  affected  the  plaintiffs'  right  to 
judgment  in  the  suit  for  tne  full  smonnt  of 
the  debt  3.  That  the  form  of  the  judgment, 
limiting  its  operation  to  the  property  attadied, 
was  ri^t.    AUop  v.  White.  499 

BOND  FOR  PROPERTY  ATTACHED. 


The  statute  (Qen.  Statutes,  tit  19,  ch.  S,  i 
23,  27,)  provides  for  the  ^ving  of  a  bond 
with  surety  by  a  defendant  m  substitntioii  ftr 
property  attached  in  the  suit,  by  which  the 
obligors  bind  themselves  to  pay  the  ludgioeat 
that  may  be  recovered,  or  tne  actual  viuoe  of 
the  interest  of  the  defendant  in  the  nJbUyA/id 
property.  Held,  in  a  suit  on  such  a  bood, 
that  in  assessing  the  damages  the  value  of  tha 
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property  at  the  time  the  bond  waa  eiyen  was 
to  be  taken,  and  not  its  yalue  at  the  time  of 
the  judgment  rendered  or  demand  made. 
Perry  v.  Pwt.  354 

BOND  IN  cklMINAL  PROCEEDING. 

1.  In  debt  on  a  bond  eiven  to  a  town  in  a 
criminal  cause,  the  defendant  can  not  set  off 
a  claim  against  the  town.  The  debts  are  not 
"mutual  debts"  within  the  meaning  of  the 
statute.     Town  of  WaUimiford  v.  Hall.     350 

2.  The  town  in  taking  the  bond  acts  as  the 
representative  of  the  sovereignty  of  the  state, 
and  is  not  in  the  ordinary  sense  a  creditor. 

ib. 

3.  It  is  no  defense  against  snch  a  bond  that  the 
gran<]\jnror  who  made  the  complaint  in  the 
criminal  cause  was,  at  the  time  the  bond  was 
given,  the  tenant  of  the  magistrate  before 
whom  the  case  was  brought  and  who  took  the 
bond.  ib, 

4.  Nor  that  the  magistrate  had  been  previ- 
ously consulted  with  regard  to  matters  con- 
nected with  the  offense,  which  was  an  assault, 
by  the  person  upon  whom  the  assault  was 
committed.  ib, 

5.  Nor  that  at  the  time  the  complaint  was 
made  the  accused  had  been  previously  arrested 
for  the  same  offense,  given  bond  for  his  ap- 
pearance, and  forfeited  his  bondr  tb. 

6.  The  statute  requires  a  bond  to  be  given 
that  the  accused  shall  "  appear  and  abi^  the 
order  of  the  court."  The  bond  taken  was 
that  he  should  "appear,  to  answer  to  said 
complaint  and  abiae  the  order  of  the  court 
thereon."  Held  that  the  difference  was  im- 
material, ib, 

7.  It  was  claimed  that  the  bond,  which  was  fbr 


the  appearance  of  the  accused  at  an  adjourned 
court,  was  prematurely  called.  It  appeared 
by  the  record  to  have  been  called  at  tne  hour 
to  which  the  court  stood  adjourned.  The  ac- 
cused did  not  make  any  appearance  during 
the  hour  following.  Held  that,  if  the  ques- 
tion could  be  made  in  this  court,  as  presump- 
tively the  forfeiture  would  have  been  opened 
and  the  accused  allowed  to  appear  if  he  had 
presented  himself  within  the  nour,  it  did  not 
appear  that  the  defendant  had  suffered  by  the 
calling  of  the  bond  at  the  time  it  was  called. 
^  ib. 

BOROUGH. 
See  Municipal  Liability,  1. 

BUILDERS'  LIEN. 

A  husband  having  a  life  estate  in  a  house  and 
land  connected  therewith  of  which  his  wife 
owned  the  fee,  contracted  with  the  petitioners, 
who  were  builders,  to  construct  two  small 
buildings  and  two  hundred  feet  of  fence  on 
the  land.  They  erected  the  buildings  aod 
fence,  with  the  knowledge  and  consent  of  the 
wife,  who  with  her  husband  lived  in  the 
house,  but  with  no  contract  with  or  request 


from  her,  and  the  husband  had  no  authority 
and  did  not  assume  to  act  as  her  agent  in  the 
matter.  Held  that  the  petitioners  were  enti- 
tled to  a  lien  only  upon  the  life  estate  of  the 
husband.     Gilman  v.  Disbrow.  563 

CITY. 
See  MuKiciPAL  Liability,  1. 

CITY  ASSESSMENTS. 

1.  Under  the  charter  of  the  city  of  Hartford 
all  land  specially  benefited  by  a  citv  improve- 
ment is  luible  to  be  assessed  for  tne  expense 
of  such  improvement.  Held  that  a  piece  of 
land  owned  by  a  school  district,  upon  which 
its  school-house  stood,  and  which  was  used 
solely  for  school  purposes,  and  of  which  no 
other  use  was  contemplated  in  the  future,  was 
not  so  benefited  that  it  could  be  assessed  for 
the  expense  of  a  street  laid  out  by  the  city 
near  it.  City  qf  Hartford  v.  West  Middle 
District,  462 

2.  To  render  nn  assessment  of  benefits  legal, 
it  must  appear  that  the  benefit  is  direct  and 
immediate,  not  contingent  and  remote,      ib. 

COMMISSIONERS  ON  INSOLVENT 
ESTATES. 


1.  Commissioners  on  an  insolvent  estate  are  a 
special  statutory  tribunal,  created  for  the  sole 
purpose  of  determining  what  claims  are  enti- 
tled to  payment  from  the  estate;  and  their 
action  does  not  constitute  a  judgment  that 
can  be  used  for  any  other  purpose.  First 
National  Bank  v.  Hartford  L\fk  4c  Annuity  Co, 

23 

2.  G  had  pledged  to  the  plain  tilb,  as  security 
for  a  loan  of  money,  certain  stock  of  the  de- 
fendants, a  corporation  of  which  he  was  a 
member,  by  a  mere  delivery  of  the  certificate 
of  the  stocK  and  a  power  of  attorney  for  its 
transfer.  He  was  also  indebted  to  the  de- 
fendants. G  died  insolvent.  Both  creditors 
presented  their  claims  to  the  commissioners 
on  his  estate,  and  they,  considering  the  plain- 
tiffs as  having  a  valid  pledge  of  the  stock, 
deducted  its  value  from  the  amount  of  their 
claim  and  allowed  onlv  the  balance ;  at  the 
same  time  allowing  the  defendants'  clum 
with  no  deduction  on  account  of  the  stock. 
Neither  party  appealed  from  the  report  of  the 
commissioners.  Held  that  there  was  nothing 
in  the  action  of  the  commissioners  that  es- 
topped the  defendants,  in  a  suit  in  which  the 
plamtiffs  claimed  to  be  the  owners  of  the 
stock,  from  asserting  their  right  to  a  lien 
upon  the  stock  under  the  statute.  ib. 

CONFLICT  OF  LAWS. 

1.  Where  property  has  once  vested  in  an  as- 
signee or  receiver  by  the  law  of  the  state 
where  the  property  is  situated,  the  law  of  an- 
other state  will  not  divest  him  of  his  right  to 
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it,  if  he  should  'take  it  into  snch  state  in  the 
performance  of  hi«  duty.    Pond  y.  Cooke, 

126 

S.  A  receiver  of  &n  insolyent  mannfactnring 
corporation  appointed  by  a  court  in  New  Jei^ 
Bey  where  it  was  located,  took  possession  of 
its  assets,  and  for  the  purpose  of  completing 
a  bridge  which  it  had  contracted  to  build  in 
this  state,  purchased  iron  vdHh  the  ftinds  of 
the  estate,  and  sent  it  to  this  state.  Held— • 
that  the  iron  was  not  open  to  attachment  in 

>    this  state  by  a  creditor  residing  here.  t&. 

3.  And  held  that  a  party  giving  a  receipt  for 
the  property  to  the  officer  who  attached  it, 
and  taking  it  into  his  possession,  was  not  lia- 
ble to  nominal  damages  in  a  suit  brought 
upon  the  receipt  after  a  demand  and  refimL 

ih. 

4.  A  receiver  appointed  by  a  court  in  such  a 
dwe  stands  in  the  same  position  as  an  assignee 
or  trustee  in  insolvency.  ib, 

CONSTITUTIONAL  LAW. 

The  commissioners  on  an  insolvent  estate  of  a 
deceased  person  made  their  report  and  no  ap- 
peal was  taken  within  the  twenty-one  Aojs 
allowed  by  law.  A  month  after  the  time  lor 
appealing  had  expired  the  General  Assembly 
passed  a  special  act  allowing  appeiUs  to  be 
taken  from  the  doings  of  the  commissioners 
on  that  estate  within  twenty-one  days  after 
the  rising  of  the  Assembly.  Held  that  the 
act  was  constitutional  and  valid.  Whoda^a 
Appeal  Jrom  Probate.  306 

CONTEMPT. 

1.  The  power  of  a  committee  or  public  officer 
to  commit  for  a  contempt,  where  authorized 
by  an  act  of  the  legislature  to  summon  wit- 
nesses and  examine  them  under  oath,  should 
not  be  left  to  implication,  but  should  clearly 
Uppear  on  the  face  of  the  act  Nojfee  v.  Byx- 
bee,  382 

2.  The  power  given  by  statute  to  the  insurance 
commissioner  to  investigate  the  finandal  con- 
dition of  any  life  insurance  company  of  the 
State,  to  summon  its  officers  before  him,  to 
compel  their  attendance  and  the  production 
of  papers,  and  to  examine  them  under  oath» 
does  not  authorize  him  to  commit  for  con- 
tempt in  refusing  to  be  sworn  and  to  answer 
questions.  ib. 

3.  Pending  a  proceeding  for  contempt  in  diso- 
beying an  injunction  against  the  diversion  of 
water  from  a  spring,  the  plaintiff  and  defend- 
ant entered  into  an  agreement  by  which  the 
proceeding  was  to  be  continued  to  a  future 
day,  and  the  defendant  was  to  use  all  practi- 
cable means  to  restore  the  stream,  to  pay  the 
plaintiff  his  expenses  in  the  suit,  and  also  to 
pay  him  such  damages  as  they  should  affree 
on,  or,  if  they  could  not  agree,  as  should  be 
fixed  by  a  referee,  and  after  their  payment  to 
give  the  plaintiff  a  bond  with  surety  that  his 


right  to  the  Taker  should  not  be  disturbed; 
and  when  this  was  done  the  proceeding  waA 
to  be  withdrawn.  The  defendant  restored 
the  stream  so  &r  as  it  could  be  done  and  paid 
the  expenses  of  the  suit,  but  did  not  pay  the 
damages  nor  give  the  bond.  It  appeared 
howxrver  that,  for  the  purpose  of  settlme  the 
damages,  he  had  called  on  the  plaintiff  for  a 
statement  of  bis  claim  with  regard  to  tbera, 
which  the  latter  refused  to  give.  Held  that 
the  defendant  was  not  liable  to  a  judgment 
fi>r  contempt.    Hull  v.  Harris.  544 

CONTRACT  (CONSTRUCTION  OF). 
See  REPiuBSsmrATioirs  rpoir  a  Saus,  1. 

CORPORATION. 

See  Municipal  Lxabiutt,  1 ;  Stock  (Txavb- 
VEB  of),  1,  2. 

COSTS. 

The  act  of  1875  (Session  Laws,  1875,  p.  31,) 
provides  that  ''in  all  suits  where  a  cause  of 
action  shall  be  sustained  in  favor  of  or  against 
only  a  part  of  the  parties  thereto,  judgment 
may  be  rendered  in  favor  of  or  against  such 
parties  only ;  but  any  defendant  ajsainst  whom 
90  recovery  shall  be  obtained  shall  be  entitled 
to  costs."  Held  that  where  there  were  several 
defendants  thus  entitled  to  costs  there  could 
be  but  one  bill  of  costs  allowed.  Sait/ord  v. 
Frendi.  101 

DAMAGES. 

The  defendant  attached  the  plaintiff's  penomd 
property,  and  a  few  days  after  abandoned 
that  attachment,  and  attached  it  again  on 
another  writ.  In  the  latter  suit  he  af terwarda 
obtained  jnd^niient,  and  the  property  waa  soM 
upon  execution  and  the  proceeds  appUed  in 
part  payment  of  the  judgment.  In  an  action 
of  trespass  and  trover  for  the  taking  and  con- 
version of  the  property,  it  was  hM  that  the 
damages  which  the  plaintiff  was  entitled  to 
recover  were  only  for  the  original  taking  ol 
the  goods  and  their  detention  until  the  seoond 
attachment.    LasaruM  v.  Ebf.  504 

See  BoiTB  fox  Propbrtt  Attached,  I ;  £ti- 
DKHCE,  4,  5,  6 ;  Tbovsb,  3,  4. 

DEFAULT. 

1.  Evidence  not  admissible  by  reason  of  vari- 
ance is  not  rend^«d  admissible  by  the  £Mt 
that  the  defendants  have  suffered  a*  de&uH, 
and  the  case  is  being  heard  in  damages. 
Shepard  v.  Neio  Haven  fr  Northampton  Co. 

54 

2.  The  admission  by  a  default  is  only  of  the 
canse  of  action  stated  in  the  dedaratioa.    tb. 

EASEMENT. 

See  Equity.  5. 

EQUITY. 

I.    A  bill  in  equity  alleged  that  it  railroad  ooi^ 
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p^ration,  empowered  to  issue  bonds  io  be  ased 
m  oompletiiig  the  road  and  to  socnre  tbem  by 
a  mortgafre  of  its  property,  duly  Issoed  its 
bonds  and  disposed  of  a  laii^  namber  of 
them  to  divecs  persons,  who  were  bout  fide 
holders  of  the  same  aod  entitled  to  receive 
the  money  dne  thereon  and  to  the  beneflrof 
the  mortga^.  Held  to  be  a  sufficient  aver- 
ment that  the  bonds  were  lawfhllr  issued  and 
used.  Mfcui  t.  Nem  York,  llaiuatonie  (• 
.  Northern  R  R.  Co.  199 

9.  After  the  bonds  were  issned  and  the  mort- 
gage execnted,  and  while  both  were  oatstand* 
ang  unsatisfied,  but  before  the  mortgage  luul 
bm  recorded,  a  creditor  of  the  company, 
with  knowledge  of  all  the  tactB,  attached  and 
afterwards  levied  his  execution  upon  the 
mortgaged  property.  Held  that  he  stood  no 
better  man  if,  with  such  knowledge^  he  had 
taken  a  conveyance  of  the  property,  and  that 
he  did  not  obtain  priority  of  title.  t&. 

S.  A  conrt  of  chancerv  in  this  state  has  juris- 
diction of  a  bill  for  the  foreclosore  of  such  a 
mortj^age,  although  embracing  proper^  ouk 
of  this  state  as  well  as  witlun  it.  t6. 

4.  It  is  a  well  established  principle  that  a  court 
c€  chancery,  acting  primarily  m  perwtmam,  and 
not  merdy  m  ma,  may,  where  a  person 
against  whom  reli^  is  sought  is  withm  ttie 
jwsdiction,  make  a  decree,  upon  the  ground 
of  a  contract  or  an  eqni^  subsisting  Mtween 
the  parties,  respecting  property  sitoated  out  of 
the  jurisdiction.  ih. 

5.  C,  owning  two  dwelling-houses  upon  adjoin- 
ing lots,  and  having  a  right  to  the  water  nom 
a  spring  upon  land  of  another  party  for  use 
at  the  nouses,  sold  one  of  the  nouses  to  L, 
la  the  n^^tiation  he  had  agreed  that  L 
idionld  have  one-half  the  water  mmi  the  spring 
and  that  they  should  at  their  joint  expense 
lay  a  pipe  from  the  spring  to  a  point  near  the 
houses,  from  which  each  should  lay  a  pipjQ*  to 
his  own  house  at  his  own  expense.  This 
agreement  was  not  put  into  the  deed;  nor  in 
uniting,  but  it  had  a  controlling  influence  in 
inducing  L  to  purchase.  The  pipes  were 
tiius  laid,  at  an  expense  to  Z^  of  $100.  After- 
wards 6  purchased  the  lot  containing  the 
spring,  and  some  time  after  sold  that  lot  with 
his  dwelling-house  to  ff,  who  bought  with  full 
knowledge  of  the  agreement  with  /^  as  to  ^e 
water  and  pipes.    After  his  purchase  H  de- 

•  fliaoded  payment  of  L  for  the  fhr£her  use  of 
the  water,  but  L  continued  to  take  it  as  be- 
fore, claiming  the  right  to  do  so  under  the 
agreement  with  C,    H  forbade  L  to  take 

'  water  from  the  spring  and  finally  cut  the  pipes 
on  his  own  land.  /^  had  used  the  water  UDoer 
the  a^^rsement  for  more  than  fifteen  years  from 
Che  time  of  the  purchase.    Upon  a  petition 

-  for  an  injanetion  against  H,  it  was  held— 1. 
That  the  agreement  of  C  with  L  was  not  a 
ttera  license,  but  that  L  acquired  under  it  an 

'  equitable  right.  2.  That  Z^,  by  his  use  of  the 
Utater  under  a  claim  of  tight  for  fifteen  yeais, 

Vol.  xlv.— 77 


had  acquired  a  legal  title  to  the  easement. 
S.  That  L  had  a  right  to  enter  upon  the  land 
d  Hto  repair  the  pipes  and  put  the  spring 
ia  order.  4.  That  the  remedy  by  action  at 
law  for  damages  was  entirely  inadequate,  and 
a  court  of  equitjr  had  jurisdiction.  5.  That 
n  sho«ld  be  enjoined,  not  only  from  doing 
any  act  that  should  prevent  L  from  taking 
water  from  the  spring,  but  from  using  the 
water  in  any  manner  that  should  deprive  L  of 
the  use  of  one-half  of  it    Legg  v.  Horn,  409 

6.  A  widow  owning  a  life  estate  under  the  will 
of  her  husband  in  certain  lands,  joined  with 
a  part  of  the  reversioners,  all  of  whom  were 
tenants  in  common,  in  making  a  mortgage  by 
metes  and  bounds  of  a  portion  of  the  lands, 
the  mortgage  note  being  signed  by  them 
jointlv,  and  the  money  obtain^  on  the  mort- 
gage being  used  by  the  life  tenant  in  re^Mdrs 
on  the  premises.  The  other  mortgagors  after- 
wards sold  their  interests  in  all  the  lands  to 
R.  The  mortgagee  afterwards  broaght  a  bill 
of  foreclosure  B^ihut  R  and  the  life  tenant, 
and  after  the  foreclosure  became  absolute  by 
a  failure  to  redeem  R  prurchased  the  interest 
of  the  mortgagee,  paying  him  therefor  the 
aaMNiBt  of  the  mortf^iee  debt  and  costs.  The 
life  tenant  alterwaids  brought  a  bill  in  equity 
against  jS,  alleging  that  she  had  no  notice  of 
the  foreclosure  proceedings,  and  praying  to 
be  allowed  to  redeem  on  paying  to  R  what  he 
had  paid  the  mortgagee,  with  interest,  which 
ri|[ht  was  decreed  to  her.  She  afterwards 
paid  the  amount  to  R,  and  then,  after  demand 
made,  brought  a  bill  in  equity  to  compd  R  to 
contribute  towards  the  amount  paid  by  her  in 
redeemin|f  or  be  foreclosed  of  all  right  to  re- 
deem his  interest  in  the  land.  Held^l .  That 
R  could  not  set  up  the  foct  that  the  mortgage 
was  void,  the  court  in  the  first  bill  of  the  pe- 
tatiooer  against  him  having  found  the  fact  of 
the  mortgsffe  and  of  the  amount  dae  under 
it,  and  havmg  therefore  necessarily  found  its 
yalidity.  S.  That  although  the  fint  bill  of 
the  petitioner  against  R  could  have  been  so 
framed  that  the  whole  question  between  the 
parties  could  have  been  settled  by  a  single  de- 
cree, yet  the  fact  that  she  had  brought  that 
bill  and  obtained  a  decree  under  it  did  not 
preclude  her  from  bringing  the  present  bUl, 
the  objects  of  the  two  bills  being  entirely  dif- 
ferent, altliough  the  general  focts  alleged 
were  the  same.  S.  That  it  could  not  be  pre- 
sumed that  the  petitioner  as  tenant  for  life 
was  liable  for  waste,  nor  that  any  waste  had 
been  permitted  by  her,  nor  that  the  money 
was  expended  for  repairs  which  she  was  re- 
quired to  make.    Lyon  v.  Robbim,  513 

7.  A  tenant  in  common  of  an  equity  of  re- 
demption, if  he  redeems,  must  pay  the  whole 
mov^ge  debt,  and  can  not  compel  the  mort- 
gagee to  aceept  such  portion  of  the  moitgage 
debt  as  is  represented  by  his  interest  in  the 
land.  ib. 

&    And  harlng  paid  the  whole  mortgage  debt 
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he  has  no  right  of  contrfbntlon  againrt  his 
co-tenants  personally,  but  his  only  remedy  is 
by  a  foreclosure  of  their  interests  in  the  land 
11  they  fail  to  pay  their  share;  and  they  have 
the  option  to  pay  or  give  np  their  interests. 

tb, 

9.  A  petition  in  equity  averred  that  the  re- 
spondent had  by  uraudnlent  representations 
obtained  of  the  petitioner  his  note  and  had 
brought  an  action  upon  it,  and  prayed  for  the 
cancellation  of  the  note  and  a  perpetnal  in- 
iiinction  against  the  prosecution  oCtne  action. 
The  note  ystui  non-negotiable,  was  dated  in 
June,  1872,  and  had  seventeen  years  to  run 
from  its  date.  The  petition  was  brought  in 
December,  1873.  The  respondent  demurred 
to  the  petition  on  the  ground  that  the  peti- 
tioner had  adequate  remedy  at  law  by  a  de- 
fence to  the  pending  action..  Held  that,  as 
the  petitioner  had  no  eontrol  over  the  action 
at  law,  but  the  respondent  might  withdraw  it 
and  wait  several  years  before  bringing  an- 
other, the  remedy  at  law  was  not  adequate. 
Buxton  V.  Broadway,  540 

10.  Certain  real  estate  was  conveyed  by  a  ven- 
dor to  a  married  woman  for  her  sole  use,  for 
the  sum  of  $24,000,  of  which  she  paid  $9,000, 
and  with  her  husband  gave  a  note  for  SI 5,000, 
secured  by  a  mortgage  back  of  the  land.  The 
husband  afterwaras  paid  the  note  from  his 
own  ftmds,  and  had  the  mortgage  discharged. 
Afterwards  the  wife,  who  had  expemled 
$1,000  in  improvements  on  the  property,  exe- 
cuted an  absolute  deed  of  it  to  her  Imsband, 
who  gave  her  his  bond  for  S10,000  and  a 
mort^ige  of  the  property  to  secure  it,  the  ob- 
ject of  this  arrangement  being  to  secure  to 
the  wife  the  $10,000  which  she  had  advanced, 
and  which  they  both  regarded  as  the  amount 
of  her  interest  in  the  property;  but  neither 
the  deed  nor  mortgage  was  put  on  reconl 
until  two  years  afterwards.  Shortly  before 
they  were  recorded  the  husband  made  an  as- 
sij^ment  of  all  his  property  for  the  benefit  of 
his  creditors,  and  in  the  schedule  attached  to 
the  assignment  included  this  property,  as  of 
the  value  of  $25,000,  less  the  mortgage  of 
$10,000  upon  it  The  assignee  having  taken 
possession,  the  husband  and  wife  brought  a 

.  petition  in  equity  against  him,  alleging  tluit 
the  deed  from  the  wife  to  the  husband  was  of 
no  validity,  and  that  the  assignment  conveyed 
nothing  to  the  assignee,  but  that  it  created  a 
cloud  upon  her  title,  and  praying  that  the  title 
be  confirmed  in  her.  Iield--1.  That  it  was 
clear  upon  the  facts  that  the  taking  d;  the 
conveyance  in  the  first  instance  to  the  wife 
was  not  intended  by  him  or  understood  by 
her  to  be  a  gift  of  the  property  to  her.  2. 
That  the  title  must  be  regarded  as  placed  in 
her  name  as  a  security  for  the  re-payment  of 
her  advancement  upon  it,  and  in  trust  to  con- 
Tey  the  property,  subject  to  that  lien,  to  him 
or  to  such  person  as  ne  should  appoint.    3. 

.  That  the  deed  of  the  wife  to  tVe  htisbend. 


taken  !n  connection  with  the  giving  of  hii 
note  to  her  for  the  SI  0,000  and  a  mortgage 
back  to  secure  it,  if  effective  for  no  other  por- 
pose,  was  in  the  nature  of  a  formal  written 
declaration  of  that  trust.  4.  That  the  baa- 
band's  subsequent  conycyance  to  the  assigitee 
was  equivalent  to  notice  to  her  of  an  ap]XMnt- 
ment  by  him  of  the  person  to  whom  he  wished 
her  to  convey,  and  to  a  request  that  die  should 
convey  to  the  appointee,  subject  to  her  Hen. 
5.  That  the  wife  was  therefore  not  entitled  to 
the  decree  prayed  for,  but  that  the  aaognea 
was  entitled  to  the  property  subject  to  her 
lien  of  $10,000  and  interest,  and  to  the  pay- 
ment to  her  of  certain  sums  which  it  waa  found 
that  she  had  since  expended  upon  the  prop- 
erty, and  which  she  u-as  t^uitably  entitiied  to 
have  re-paid.  6.  That  the  court  below  aboald 
order  a  sale  of  the  property  by  the  assfgnce, 
and  an  equitable  diviidon  of  the  proceeda  with 
the  wife  upon  the  above  prindplea.  Gram  v. 
Shipman,  57$ 

ESTOPPEL. 
See  Equity^  6. 

EVIDENCE. 

1.  B  in  1854  being  embarraaaed  entmsted 
certain  property  to  iV,  to  be  sold,  and  after 
the  payment  of  certain  debts  the  anrplns  to 
be  returned  to  him.  In  1862  the  last  portiim 
of  the  property  was  sold  to  one  B  and  bis 
note  payable  to  N  taken  in  payment.  In 
1868  ti  and  N  executed  the  following  Bratnal 
release  under  seal: — "The  undersized  hav- 
ing had  mutual  dealings  in  former  days  have 
reviewed  the  fame,  and  though  there  is  justly 
dne  a  balance  from  H  to  A,  yet,  in  condder- 
ation  of  love  and  afl^tion  and  of  one  dc^ar, 
we  each  release  to  the  other  all  obligatioos 
and  demands  whatsoever."  At  this  time  there 
remained  unpaid  the  sum  of  aix  hundred  dot- 
lam  on  the  note  of  B,  which  was  afterwards 
received  by  N,  In  assumpsit  brought  by  H 
against  I^$  executor  for  tne  recovery  of  the 
money,  it  was  held  that  proof  was  not  adnois- 
sible,  that,  at  the  time  tne  release  waa  given, 
N  told  H  that  the  money  remaining  unpaid 
on  B'b  cote  should  not  be  included  m  the 
release.    Drak$  v.  6tark$,  96 

2.  The  defendant  had  given  the  plaintiff  his 
note  for  certain  real  estate  convened  to  him 
by  an  absolute  deed  by  the  plaintiff.  Beld, 
In  a  suit'  on  the  note,  that  parol  evidence  was 
admissible,  on  the  part  of  the  defendant,  to 
show  that  the  conveyance  was  not  intended 
as  a  sale,  but  was  made  by  the  plaintiff  for  a 
certain  purpose  of  his  own,  and  noon  an 
understanding  with  the  defendant  that  the 
land  was  afterwards  to  be  conv^^r^d  back,  and 
that  the  note  was  given  at  the  time  under  an 
agreement  that  it  was  not  to  be  paid.  iSoftM- 
Iwr.Mtdheum'.  153 

3.  In  an  action  for  slander  in  charelvg  t^ 
plaintiff  with  dishonesty,  die  defi»n&Bt,  lor 

.  the  purpose  of  lessening  the  damages  oSead 
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evidence  of  the jplainfeilf's  bad  reputation  in 
that  respect.  Ilie  court  limited  bim  to  ten 
witnesses.  Held  to  be  a  ground  for  granting 
a  new  trial.     Ward  v.  Dick.  235 

4.  In  trespass  for  an  assault  the  provocation 
given  by  the  plaintiff,  though  offered  in  evi- 
dence in  justincation  of  the  assault,  may  yet, 
if  insufficient  for  this  purpose,  be  considered 
bv  the  jury  in  mitigation  of  damages.  Burke 
y.  Metvin.  243 

5.  And  it  makes  no  difference  that  the  plea  is 
the  general  issue,  with  notice  only  that  the 
facts  would  be  proved  as  a  justification.     iK 

6.  The  whole  case,  with  all  its  circumstances, 
is  to  ^  before  the  jury,  to  be  considered  hj 
them  m  fixinfi"  the  damages.  to. 

7.  Where  the  defendant  conspired  with  several 
others  to  commit  a  rape,  and  they  together 
seized  the  woman  ana  carried  her  into  an 
alley,  and  the  defendant,  after  sexual  inter- 
courite  with  her,  fled,  it  was  held  that  the  acts 
and  declarations  of  the  others  after  he  left 
were  admissible  against  him.    StaU  v.  Shields. 

856 
&  The  court  charged  the  iury  that  if  the 
woman  was  intoxicated  at  the  time,  or  so  far 
under  the  influence  of  liaaor  that  her  faculties 
for  observation  and  understanding  were  im- 
paired, then  her  evidence  alone  and  nnsap- 
ported  would  not  be  sufficient  for  a  conviction, 
but  that  if  her  testimony  w^as  so  far  corrobo- 
rated by  other  circumstances  in  the  case  as  to 
cany  conviction  to  their  minds  bevond  a  rea- 
8on«U>le  doubt,  and  to  the  extent  that  the  evi- 
dence of  one  full  credible  witness  would  do, 
it  would  be  sufficient    Held  to  be  no  error. 

ih. 

9.  And  held  that  evidence  that  the  woman  had 
during  the  year  preceding  been  several  times 
intoxicated,  was  not  admissible.  t6. 

10.  I^he  court  also  charged  that  a  common 
prostitute  was  pL  competent  and  might  be  a 
reliable  witness ;  and  that  it  was  for  the  jury 
to  judge,  taking  the  habits  of  the  woman  and 
all  the  circumstances  into  consideration, 
whether  she  was  a  credible  witness.  Held  to 
be  no  error.  i&, 

1 U  The  conrt  also  charged  the  jury,  ^*ith  re- 
gard to  the  effect  of  evidence  of  good  charac- 
ter, that  if  the  jury  were  satisfled  beyond 
reasonable  doubt  of  the  guilt  of  the  accused 
the  question  of  character  was  of  little  conae- 

auence,  but  if  upon  all  the  evidence  offered 
tiere  existed  a  reasonable  doubt  it  became 
one  of  great  importance,  because  it  tended 
not  only  to  rebut  the  nresumption  of  guilt 
growing  out  of  the  facta  proved,  but  to 
strongly  fortify  the  presumption  of  innocence 
which  belongs  to  every  person  until  proved 
guilty.  Held  that,  while  evidence  of  good 
chanicter  was  to  be  considered  by  the  jury  in 
coming  to  any  conclusion  upon  the  case,  yet 
the  cliAi^ge  was  not  open  to  exception  as  con- 
veying a  different  idea.  It  was  to  be  under- 
stood as  explaining  merely  the  degree  of 


weight  to  be  given  to  the  evidence  of  pood 
character  in  its  relation  to  the  other  evidence 
in  the  case.  t6. 

See  Assumpsit,  8.  3,  4;  Iksurancb  (Fibb), 
2;  Railroad  (Home),  1. 

EXECUTION  (LEVY  OF). 

An  execution  in  favor  of  the  plaintiff  was  laxxcA 
on  a  piece  of  land  and  the  execution  retume<l 
satisfied.  The  land  proved  to  be  subject  to 
the  debts  of  an  estate  to  which  it  had  be- 
longed, and  was  afterwards  sold  by  order  of 
the  probate  court  to  pav  the  debts.  There 
were  reasons  for  regarduig  the  order  of  sale 
as  defective,  but  it  was  not  void.  Held,  in 
an  action  of  debt  on  the  judgment— 1.  That 
if  the  sale  was  valid  it  vested  a  title  in  the 
purchaser  that  must  prevail  over  that  of  the 
plaintiff.  2.  That  the  order  of  sale,  if  defect- 
ive, was  good  nntil  set  aside  on  appeal.  3. 
That  it  was  not  the  dnt^  of  the  plaintiff,  for 
the  purpose  of  protecting  his  own  title,  to 
have  taken  an  appeal.  4.  That  the  levy  of 
the  execution  proving  to  be  fruitless,  the 
judgment  was  unsatisfied,  and  an  action  of 
debt  upon  it  could  be  maintained.  Clarkson 
v.  Beardsley.  196 

EXECUTORS  AND  ADMINISTRATORS. 

1.  It  Is  the  duty  of  an  executor  to  apply  to 
the  court  of  probate,  within  a  reasonable  time 
after  the  settlement  of  his  administration 
account,  for  an  order  of  distribution;  and 
where  property  Is  lost  by  his  neglect  to  do 
this,  he  is  chargeable  with  the  loss.  San/ord 
V.  Thorp.  241 

2.  The  plaintiff  had  recovered  a  judgment  de 
bonis  aecedentis  against  an  administrator  of  a 
solvent  estate,  upon  a  claim  which  accrued 
after  the  death  of  the  intestate  and  after  dis- 
tribution of  hb  estate  by  order  of  the  probate 
court,  and  which  could  not  from  its  natnre 
have  been  exhibited  against  the  estate  during 
the  time  limited  by  the  court  of  probate  for 

.  the  exhibition  of  existing  claims*  Execution 
having  been  returned  unsatisfied,  the  plaintiff 
brought  an  action  of  debt  upon  the  judgment 
•  against  the  administrator,  suggesting  a  devas^ 
taoii,  in  order  to  obtain  a  judgment  de  bonis 
proprtis.  The  suggested  devtutavit  was  a 
failure  by  the  administrator  to  take  from 
either  of  the  distributees  the  bond  authorized 
by  Gen.  Statutes,  tit.  18,  ch.  11,  art.  2,  sec. 
9.  Held  that,  in  view  of  the  history  of  the 
gtatnte,  and  of  the  practice  under  it,  the  ad- 
ministrator was  not  guilty  of  a  derasfarit 
from  the  mere  fact  that  such  a  bond  had  not 
been  taken.    Davis  y.  Vansands.  600 

S,     It  being  incumbent  upon  the  administrator 

.  %o  take  the  steps  necessary  to  obtain  money 
for  the  payment  of  debts,  he  can,  as  a  general 
rule,  obtain  an  order  fh)m  the  court  of  pro- 

'  bate,  where  personal  estate  has  been  exhaust- 
ed or  has  been  distributed,  and  after  distribu- 
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tion  of  the  real  estate,  to  m11  to  much  of  the 
real  estate  in  the  possession  of  an  heir  or  an 
alienee  as  maj  he  necessary  to  psy  a  debt 
which  has  accmed  after  the  deatn  of  the  in- 
testate,  and  which  conld  not  from  its  nature 
have  been  exhibited  against  the  estate  within 
the  time  limited  for  the  exhibition  of  claims, 
and  which  has  since  been  duly  presented  for 
allowance  as  provided  b^  statute.  t&. 

4.  The  heir  whose  land  is  sold  under  such  an 
order  may  have  contribution  from  the  other 
heirs  eguali  Jure.  t6. 

5.  A  court  of  probate  in  CoiAiecticut  does  not 
possess  adequate  power,  after  distribution,  to 
enforce  payment  of  this  class  of  claims  from 
the  personal  estate  which  had  been  dbtributed 
under  its  order  to  heirs  or  legatees.  t6. 

6.  The  administrator  who  ht^  conveyed  per- 
•     sonal  estate  to  the  heirs  in  obedience  to  the 

order  of  the  court  of  probate,  and  not  by  his 
voluntary  act,  can  bring  a  bill  in  equity  to 
compel  the  heirs  who  have  received  such  es- 
tate to  contribute  to  the  extent  of  the  estate 
so  received,  and  pay  such  newly  accrued  debt 
and  the  expenses  of  the  administrator  in  de- 
fending against  the  claim.  8uch  a  bill  is 
sustainable  although  unsold  real  estate  is  in 
the  possession  of  the  heir  or  alienee.  t6. 

7.  The  creditor  whose  right  of  action  accnied 
after  the  time  limited  by^  the  court  of  probate 
for  the  exhibition  of  claims,  and  who  nas  ob- 
tained judgment  acainst  the  administrator  or 
executor  in  a  suit  ustitnted  within  the  statu- 
tor^r  time,  can  proceed  by  bill  in  equity 
against  the  heirs  and  legatees  of  a  solvent  es- 
tate, who  have  receiv^  personal  estate,  for 
contribution  to  the  payment  of  the  judgment 
to  the  extent  of  the  estate'  which  tney  have 
received.  If  both  real  and  personal  estate 
have  been  distributed,  it  is  not  necessary  that 
the  real  estate  should  be  exhausted  before  the 
creditor  can  bring  his  bill  in  equi^  fbr  contri- 
bution, ib. 

8.  Whether  real  estate  in  the  possession  of  the 
heir  can  be  subjected  to  the  pajment  of  such 
a  judgment  by  tcire  Jacku :  Queen*  ib, 

FORECLOSURE. 
See  Equxtt,  3,  8;  Mortoaob,  I. 

FOREIGN  ATTACHMENT. 

1.  A  garnishee  stands  no  worse  in  a  filctorizing 
suit  than  if  he  had  been  sued  by  his  creditor. 
Curtis  v.  Ahord.  569 

2.  A  garnishee  held  not  liaUe  on  a  scire  facias 
where,  at  the  time  of  the  garnishment, 
something  remained  to  be  done  by  the  party 
to  whoin  he  was  claimed  to  be  indebted,  be- 
fore a  right  of  action  would  have  accrued  in 
finror  of  such  party.  ib, 

HARBOR. 
1.    The  owners  of  land  bounded  on  a  harbor 
<»wn  only  to  high-water  maik.    Theyharea 


right  to  constmct  wharves  upon  the  soil  be- 
low that  line,  if  they  conform  to  such  regula- 
tions as  the  state  shall  see  fit  to  pres^ibe, 
and  do  not  obstruct  navigation.  State  v. 
Saraatt.  356 

S.  The  duty  of  protecting  the  paramomit  right 
of  navigation  rests  upon  the  legislature,  and 
they  are  to  determine  for  themselves  bv  what 
methods  and  instrumentalities  they  will  dis- 
charge it.  ib. 

3.  They  have  power  to  vest  in  comminrioners 
appointed  bv  themselves  authority  to  restrain 
such  proprietors  from  extending  structures 
into  ntvigable  waters.  ib. 

4.  The  enactment  of  such  a  law  is  in  no  sense 
an  exercise  of  the  right  of  eminent  domain. 
The  public  do  not  appropriate  or  use  any 
right  of  the  land-owna:  m  the  soil  of  tble 
shore.  i& 

5.  The  act  of  1872,  establishing  a  board  of 
commissioners  for  New  Haven  narbor,  to  be 
appointed  by  the  Goremorwith  the  advice  of 
the  Senate,  in  one  section  gives  the  board 
power  to  prevent  and  remove  encroachmoits 
upon  the  waters  of  the  harbor,  in  anotber 
section  authorises  them  to  prescribe  harbor 
Hnes  beyond  which  no  structure  should  be 
extended,  giving  notice  to  all  persona  inter- 
ested to  appear  and  be  heard  and  making  a 
report  to  tne  General  AFsembly,  and  in  an- 
otner  section  makes  anv  structure  within  the 
tide- waters  of  the  haroor,  not  approved  by 
the  commissioners,  a  pubfic  nmsance,  and 
authorises  the  commissioners  to  bring  smts 
in  the  name  of  the  State  to  slop  any  such 
ereetioa.  Held — 1.  That  the  act  was  consti- 
tutional and  valid.  S.  That  it  was  not  nec- 
essary for  the  commissioners  to  estabKsh  a 
general  harbor  line  before  forbidding  of  re- 
moving any  particular  encroachmeata.       t&. 

HIGHWAT. 

See  CiTT  A88S88MBVT8,  I. 

HIGHWAT  (LAYING  OUT  OF). 

Upon  a  hearipg  of  a  highway  petition  before  a 
committee  the  petitioner  offered,  under  the 
*  statute,  a  bond  purporting  to  bind  the  oblig- 
ors to  constmct  the  road  for  a  sum  named. 
The  respondents  objected  to  it  as  Inadmissi- 
ble, and  the  counsel  'for  the  petitioners  there- 
npon  stated  that  if  upon  examination  of  the 
statute,  which  was  not  then  at  hand,  it  should 
be  found  that  the  bond  did  not  oooform  to 
the  statnto,  they  should  claim  the  right  to 
amend  it.  The  respon  dents  did  not  assent  to 
this,  tmt  tlie  committee  received  the  bond  and 
consented  that  it  might  be  amended  if  neces- 
sary; but  finally  became  satisfied  onexamfai- 
ation  of  the  statute  that  it  was  not  admi^ible, 
and  laid  it  out  of  the  case.  After  the  dose 
of  the  hearing,  at  a  subsequent  day,  the  peti- 
tioner's counsel  sent  the  committee  a  new 
-  bond  iHiieh  waa  drawn  in  confrattity  with 
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the  statute,  and  they^  received  it  and  eoasid- 
ered  it  in  their  determination  of  the  case;  it 
being  sent  and  received  without  the  knowl- 
•  edge  of  the  respondents.  Held^  that  the  re- 
ceiving of  it  was  not  in  the  circnmstances 
"irregular  and  improper  conduct"  on  the 
part  of  the  committee.  Horton  t.  Town  of 
Sonadk  fi37 

HUSBAND  AND  VVUj'K 
See  Equity,  10. 

INSOLVENT  ESTATE. 

See  CoxxxaaioNfiBs  ox  lasoLYssT  Estates, 
1,2. 

INSURANCE  (FIRE). 

1.  Upon  an  information  for  burning  a  building 
with  intent  to  defraud  an  insurance  company 
— it  was  held — 1.  That  it  was  not  necessar/ 
to  prove  the  legal  existence  of  the  company. 
That  if  the  company  had  a  de  facto  organiza- 
tion, and  was  actually  doing  business,  and  the 
accuded  believed  toe  policy  to  have  been 
legally  issued,  and  burned  the  buUding  with 
the  expectation  that  the  money  would  be  paid 
and  for  the  purnose  of  obtaming  it,  it  was 
sufficient.  2.  Tnat  if  it  was  necessary  to 
prove  the  legal  existence  of  the  company, 
which  was  a  forei^  one,  a  certificate  of  the 
insurance  commissioner  of  this  state  that  the 
company  had  complied  with  the  laws  of  the 
state  and  was  authorized  to  carry  on  business 
here,  (the  statute  requiring  the  commissioner 
to  issue  such  certificate  only  on  proof  of  the 
facts  and  on  a  deposit  with  him  of  a  copy  of 
'  the  charter  and  a  sworn  statement  of  its  offi- 
cers,) and  the  testimony  of  the  agent  of  the 
company  here  that  he  had  issued  numerous 
policies  for  the  company,  were  prim&  facie 
evidence  ojf  such  legsu  existence;  the  case  not 
bein^  one  in  which  the  company  was  asserting 
its  rights  or  in  which  its  legal  existence  was 
directly  in  issue.  3.  That  the  fact  that  the 
policy  was  made  payable  to  a  mortgafjee  of 
the  Duilding  was  not  inconsistent  with  the 
allegation  that  the  company  insured  the 
building  to  the  accused.  4.  That  the  intent 
to  defraud  the  insurance  company  could  be 
inferred  from  the  circumstances.  State  v. 
Bume,  273 

^2.  The  plaintiffs,  who  were  trustees  under  a 
second  mortgage  of  a  railroad  company,  were 
in  possession  of  and  operating  the  road  ia 
1874,  and  at  that  time  procured  of  the  de- 
fendants, a  fire  insurance  company,  a  policy 
of  insurance  on  a  freight  depot  belonging  to 
the  road,  the  policy  describing  the  insured  as 
"trustees  of  the  convertible  mortgage"  of 
the  railroad  company,  and  the  property  as 
"  their  frame  freight  depot  building  occupied 
by  them,"  and  containing  a  provision  that 
"  if  any  change  shall  take  place  in  the  title  or 
possession  of  the  property,  whether  by  legal 


process,  judicial  decree,  or  voluntary  trans- 
xer,  this  policy  shall  become  void,''  and  a 
further  provision  in  another  section,  that  "if 
the  property  is  disposed  of,  so  that  all  interest 
on  tne  part  of  the  assured  has  ceased,  this  in- 
surance shall  immediately  terminate."  In 
May,  1875,  the  state  treasurer,  as  trustee  tm- 
der  a  prior  mortgage  of  the  road,  obtained  a 
decree  of  foreclosure  against  the  plaintifis  as 
trustees  under  the  second  mortgage,  and 
against  the  railroad  company,  which  decree, 
by  a  failure  to  redeem,  oecame  absolute  in 
Jane,  1 875.  The  state  treasurer  took  posses- 
sion of  the  road  and  appointed  the  plaintiffs 
his  agents  to  operate  the  road.  They  con- 
tinned  to  do  so,  one  of  them  acting  as  super- 
intendent, as  he  had  done  while  trustee.    The 

•  state  treasurer  soon  after  conveyed  the  entire 
property  to  a  new  corporation,  constituted  of 
the  holders  of  the  first  mortgage  bonds,  and 
the  new  company  appointed  another  superin- 
tendent, who  took  cbaige  of  the  road  early  in 
August,  1875.  On  the  18th  of  August,  and 
within  the  term  of  the  policy,  the  building 
insured  was  burned.  The  building  was  at 
this  time  and  had  from  the  first  b^n  in  the 
possession  and  charge  of  one  B  as  a  freight 
agent.  The  plaintiffs,  while  acting  as  trust- 
ees, had  advanced  and  become  personally  lia- 
ble for  over  $83,000  for  the  benefit  o'f  the 
road,  a  large  part  of  which  claim  was  in  ex- 
istence when  the  insurance  was  effected  and 
remained  unpaid  at  the  time  of  the  fire.  For 
this  they  claimed  a  first  lien  upon  all  the 

Sroperty  of  the  road,  and  the  court,  in  the 
ecree  of  foreclosure  against  them,  provided 
for  this  claim  as  such  a  lien,  to  be  discharged 
from  the  first  earnings  of  the  road.  In  a  suit 
on  the  policy  it  was  held — 1.  That  the  fore- 
closure of  the  first  mortgage  and  the  convey- 
ance of  the  railroad  property  by  the  state 
treasurer  to  the  new  company,  constituted 
such  a  transfer  of  the  property  insured  as 
terminated  the  insurance  under  the  terms  of 
the  policy.  2.  That  the  interest  which  the 
plaintiffs  had  in  the  property,  by  virtue  of  the 
lien  given  by  the  decree  for  their  advance- 
ments and  liabilities,  was  a  different  interest 

*  from  that  which  they  had  held  as  trustees  and 
which  had  been  insured,  and  was  not  sufficient 
to  save  the  policy  from  the  efiect  of  the  trans- 
fer. 3.  That  parol  evidence  was  not  admis- 
sible to  show  that  the  insurance,  under  the 
description  in  the  policy  of  the  property  in- 
sured, was  really  intended  to  apply  to  the  in- 
terest which  the  plaintiffs  had  in  tne  property 
b^  reason  of  their  advancements  and  liabili- 
ties.   Bishop  y.  CZoy  Insurance  Co.  430 

INSURANCE  (LIFE). 

i.  By  statute  the  insurance  commissioner,  on 
finding  that  the  assets  of  any  life  insurance 
company  of  this  state  are  less  than  three- 
fourths  of  its  liabilities^  is  to  apply  to  th^ 
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Superior  Conrt  for  the  ap|>ointment  of  ff  re- 
ceiver  and  the  annolUng  of  its  charter.  Held 
to  be  no  answer  to  a  p^ion  for  this  purpose 
that  the  respondents  had,  bj  legislative  per- 
miiision,  transferred  all  their  assets  to  another 
company,  which  had  assumed  all  their  liabili- 
ties,  so  long  as  the  holders  of  their  policies 
had  not  assented  to  the  arrangement,  iiied- 
man  v.  Am.  Mut.  Life  In$.  Co.  877 

S.  A  life  insurance  company  refused  to  receive 
the  premium  on  one  of  its  policies  from  a 
holder  on  the  ground  that  it  had  become  for- 
feited by  a  breach  of  one  of  its  conditions  by 
the  person  whose  life  was  insured.  The 
holder,  without  rescinding  the  contract, 
brought  an  action  against  the  company  on  an 
implied  promise  to  receive  the  premiums  and 
keep  the  policy  in  force.  Held  that  the  law 
did  not  imply  such  a  promise  and  that  the 
action  couM  not  be  maintained.  Day  v. 
Conn.  General  Life  In$.  Co.  480 

9.  There  were  three  courses  open  to  the  bolder 
of  the  policy  in  the  circumstances.  1.  He 
might  elect  to  consider  the  policy  at  an  end, 
in  which  case  he  could  in  a  proper  action  re- 
cover its  just  value.  2.  He  might  institute 
an  equitable  proceeding  to  have  the  policy 
adjudged  in  force,  in  which  case  the  question 
of  foneiture  could  be  determined.  3.  He 
'might  tender  the  premium  and  wait  till  the 
policy  became  payable  by  its  terms,  and  then 
try  the  question  of  forfeiture  in  a  proper  ac- 
tion on  the  policy.  t6. 

JUDGMENT. 
SeeBAHKBUPTCT,  1;  Exbcutiok  (Levtof),  I, 

JURISDICTION. 

1.  By  the  charter  of  the  city  of  New  Haven 
the  jurisdiction  of  the  City  Court  is  made  to 
depend  upon  the  fact  that  one  of  the  parties 
"resides ^  in  the  city.  Held  that  by  the  term 
"  resides  "  is  meant  that  continuous  and  vol- 
untary abiding  which  constitutes  lawful  resi- 
dence, as  distinguished  from  that  which  is 
temporary.     Chnrter  Oak  Bank  v.  Rttd.  391 

2.  Held  therefore  that,  where  a  person  boarded 
in  the  city  during  the  winter  months,  but 
lived  in  another  town  during  the  summer, 
being  an  inhabitant  and  voter  in  the  latter 
place,  and  intending  to  remain  only  tempora- 
rily in  the  city,  he  did  not  reside  in  the  city 
within  the  meaning  of  the  charter.  i6. 

3.  A  suit  was  brought  to  the  City  Court 
against  /?,  the  writ  describing  him  as  residing 
in  the  city,  and  was  continued  for  four  terms, 
when  it  was  assigned  for  trial  on  the  general 
issue.  Before  the  trial,  however,  R'n  coun- 
sel, having  then  for  the  first  time  ascertained 
the  fact  mat  he  did  not  reside  in  the  city, 
with  the  leave  of  the  court  filed  a  plea  to  the 
jurisdiction  on  that  ground,  which  plea  the 
court  sustained,  and  dismissed  the  case  for 
want  of  jurisdiction.    Held  to  be  no  error,  ib. 

See  PuujDtiHO,  1,  2, 


LAW  AND  FACT  (QUESTIONS  OF). 

I.  In  replevin  by  the  owner  of  cattle  hdd  by 
the  derendant  as  pound-keeper  the  court  be- 
low found  in  detail  certain  facts  with  r^^nd 
to  the  establishment  of  the  pound  and  the 
detention  by  the  defendant  of  the  cattle 
therein,  and  concluded  the  finding  as  follows: 
'*  The  court  finds  that  said  cattle  were  unlaw- 
fully detained  by  the  defendant  and  tha&  the 
plaintiff  was  entitled  to  the  immediate  pos- 
session of  the  same/'  Held  to  be  a  ccnidn- 
sion  of  law  from  the  fiicts  stated,  which  could 
be  reviewed  by  this  court  on  &  modon  in 
error.    Boeworih  v.  Trofcbridge,  16! 

SL  Questions  of  ownership  of  penonal  prop- 
erty are  generally  mere  questions  of  fact. 
PraU  V.  Pond.  386 

3.  But  held  that,  in  the  present  case,  where  a 
wife  claimed  to  be  the  owner,  and  her  title 
depended  upon  the  validity,  as  against  the 
creditors  of  the  husband,  of  transactions  be- 
tween her  husband  and  herself,  the  question 
was  so  much  one  of  law  that  the  court  could 
review  the  conclusion  of  the  court  below  upon 
a  special  finding  of  the  facts.  ib. 

See  Kailsoad  (Horsb),  I. 

LEASE. 

1.  It  is  a  well  settled  principle  of  the  common 
law  that  the  grant  of  the  reversion  of  an  es- 
tate expectant  on  the  determination  of  a  lease 
for  years,  passes  to  the  grantee  the  rents  re- 
served in  the  lease  as  incident  to  the  reversion. 
King  Y.  Hoatalonic  Railroad  Co.  226 

2.  Since  the  statute  of  Anne,  notice  of  the 
erant  to  the  tenant  has  been  sufficient  in  the 
English  courts  to  entitle  the  grantee  to  de- 
mand and  recover  the  rents.  t&. 

3.  And  that  rule  has  been  adopted  by  the 
courts  of  this  state,  and  by  those  of  many  of 
our  sister  states.  ib. 

4.  Where  the  grant  of  the  reversion  is  by  way 
of  mortgage,  the  mortgagee,  though  entitled 
to  the  rents  as  incident  to  the  reversion,  may 
take  them  or  not  at  his  election.  If  he  allovs 
the  mortgagor  to  recei\'e  them,  and  afterwards 
elects  to  take  them  himself,  and  gives  notice 
of  his*  election  to  the  tenant,  he  b^omes  enti- 
tled to  all  the  rents  accruing  after  the  execu- 
tion of  the  mortgage  and  in  arrear  and  un- 
paid at  the  time  of  the  notice,  as  well  as  to 
those  which  accrue  afterwards.  But  the  rents 
in  arrear  at  the  time  the  mortgage  was  exe- 
cuted belong  to  the  mortgagor.  tb. 

5.  A  railroaa  company  leased  its  road  to  an- 
other company  for  five  years,  and  afterwards 
mortgaged  the  same  property  to  trustees  for 
the  holders  of  certain  bonds,  the  mortgage 
providing  that  the  mortgagees,  on  defumt  of 
the  payment  of  the  semi-annual  interest  on 
the  t>onds  for  six  months,  might  enter  and 
take  possession  of  the  property  and  reoeire 
the  rents  and  income.  The  mortgagees  en- 
tered for  de6&ult  of  payment  of  interest,  and 
gave  notice  to  the  lessees  to  pay  to  them  all 
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Teats  then  due  or  thereafter  accruine.  At 
this  time  a  lai^ge  sum  was  due  from  the  lessees 
for  rent,  and  a  few  days  after  the  entry  a 
creditor  of  the  lessors  factorized  the  lessees  as 
debtors  of  the  lessors  for  the  rents  overdue. 
Held  that  these  rents  were  not  taken  by  the 
attachment,  but  belonged  to  the  mortgagees. 

LEGISLATION. 
See  Statute. 

LEVY  OF  EXECUTION. 
Soe  ExEcuTiOH  (L«vY  of). 

LICENSE. 
See  Equitt,  5. 

LIEN  (BUILDERS'). 
See  Builders'  Lien 

MANDAMUS. 

The  writ  of  mandamus  is  designed  to  enforce  a 
plain  positive  dut^,  upon  the  relation  of  one 
who  has  a  clear  njjht  to  have  it  performed, 
and  where  there  is  no  other  adeanate  legal 
remedy.  State  v.  A'l  Haven  4r  Northampton 
Co,  33S 

MARRIED  WOMAN. 

See  Pleadiko,  4. 

MASTER  AND  SERVANT. 

The  defendants,  who  were  paper  manufacturers, 
sent  their  servant  with  a  team  belon^g  to 
them  to  deliver  a  load  of  paper  to  one  1^,  four 
miles  distant,  directing  him  to  return  thence 
to  the  mill  by  a  particular  route,  getting  a 
load  of  wood  on  his  way.  When  he  arrived 
T  requested  him  to  go  on  with  the  paper  to  a 
warehouse  at  H,  four  miles  farther,  and  to 
get  some  freight  at  the  railway  station  in  H, 
pay  the  freight  bill  and  bring  the  freight  to 
him.  The  servant  drove  to  a,  and  while  at 
the  railway  station  there  left  his  hordes  un- 
hitched and  unattended,  and  they  ran  away 
and  injured  the  property  of  the  plaintin. 
Held  that  the  servant  was  not  to  be  regarded 
as  at  the  time  in  the  employment  of  the  de- 
fendants, and  that  they  were  not  liable.  JStone 
T.  Hills.  44 

MECHANICS'  LIEN. 

See  BuiLDEBs'  Liek. 

MISTAKE  OF  FACT. 
See  Mo5BT  Paid  uhdee  Mistake. 

MONEY   PAID   UNDER   MISTAKE)  OF 
FACT. 

The  plaintiffs  entered  into  a  contract  with  the 
defendant,  under  which  they  were  to  have  the 
exclusive  right  to  manufacture  and  sell  vari- 


ous articles  under  numerous  patents  owned 
by  him,  the  right  to  continue  during  the  life 
of  the  patents  and  any  extension  of  them, 
and  they  to  pay  him  a  royalty  on  all  the  arti- 
cles sold,  the  defendant  agreeing  to  defend 
them  against  all  parties  cSiiming  a  right  to 
use  the  patents.    Certain  of  the  patents  ex- 

Eired  and  were  not  renewed  by  the  defendant, 
ut  the  plain  tiffh  not  being  aware  of  the  &ct, 
bat  believing  them  in  force,  went  on  paying 
the  royaUv  upon  articles  made  under  them, 
the  defenuant  receiving  the  monev  in  the  be- 
lief that  he  was  entitled  to  it  under  the  con- 
tract. In  a  suit  to  recover  back  the  money  so 
paid,  it  was  held — 1.  ■  That  under  the  contract 
the  defendant  was  not  entitled  to  a  continu- 
ance of  the  royalty  until  all  the  patents  had 
expired,  but  only  to  receive  it  on.  the  articles 
manufactured  under  the  patents  that  had  not 
expired.  8.  That  if  the  money  was  paid  in 
iffnozance  of  the  fact  that  the  patents  had  ex- 
pred,  the  phiintiffs  were  entitled  to  a  repay- 
ment of  it.  3.  That  the  fact  that  the  plain- 
tiffs had  the  means  of  informing  themselves 
b^  enquiry  of  the  defendant,  was  not  suffix 
cient  to  charge  them  with  knowledge ;  it  being . 
a  case  where  they  might  reasonably  expect 
the  defendant  to  inform  them.  4.  That  the 
payment  after  they  had  knowledge,  of  the 
royalty  on  articles  manu&ctured  uniler  the 
unexpired  patents,  did  not  constitute  a  waiver 
of  their  rignt  to  demand  back  the  money  paid 
as  royalty  on  articles  manufactured  under  the 
patents  that  had  expired.  Stanley  Rule  4r 
Zeoel  Co.  y.  Bailey.  464 

MORTOAGE. 

..  A  mortgage  may  be  foreclosed  for  interest 
overdue  on  the  mortgage  note,  where  the  priji- 
cipal  of  the  note  is  not  yet  due.^  Butler  v. 
Elaekman,  159 

2.  The  charter  of  the  city  of  New  Haven  pro- 
vides that  the  common  council,  in  taking  land 
for  a  street,  under  the  power  given  it  to  lay 
out  streets,  shall  give  notice,  and  afterwards 
make  compensation,  to  the  "owner''  of  land 
so  taken.  Held  that,  where  land  so  taken  ii 
covered  by  a  mortgage,  the  mortgagor  and 
not  the  mortgagee  is  the  owner  of  the  land 
within  the  meaning  of  the  charter,  and  that 
after  notice  has  Men  regularly  given  and 
compensation  made  to  the  mortgagor,  the 
city  is  not  liable  to  the  mortgagee.  Whiting 
V.  City  of  New  Haven.  d03 

See  Equity,  2, 3,  6,  7,  8. 

MUNICIPAL  LIABILITY. 

1.  The  charter  of  a  borough  gave  the  warden 
and  burgesses  authority  to  order  the  removal 
of  all  encroachments  upon  any  public  high- 
way of  die  borough,  and  upon  tne  order  not 
being  obeved  to  cause  them  to  be  removed. 
The  warden,  acting  officially  and  under  a 
vote  passed  by  the  warden  and  buigeases, 
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'  cansed  a  fence  of  the  plaintiif  along  the  line 
of  the  highway  to  be  removed,  the  plaintiff 
not  obeying  an  order  previously  made  for  its 
removal.  The  fence  waa  in  good  faith  anp- 
posed  by  the  warden  and  burgesses  to  be  an 
encroachment,  but  was  not  so  in  fact  In  an 
action  of  trespass  brought  against  the  bor- 
ough, it  was  hdd — 1.  That  the  grant  of 
power,  though  to  the  warden  and  ImrgesBcs, 
was  in  reality  to  the  borough.  2.  That  the 
power  to  remove  encroachments  wasjt  power 
asked  for  and  obtained  by  the  borough  for  its 
own  advantage  and  not  for  the  ben<mt  of  the 
public.  8.  1  hat  in  the  removal  of  encroach- 
ments it  was  therefore  exercising  a  privilbge, 
not  discharging  a  governmental  duty.  4. 
That  the  borough  waa  liable  for  the  acta  of 
the  warden.     Weed  r.  Bvnmgh  6f  Grmtwich, 

170 

8.  Where  a  town  does  an  act  lawful  in  itaelf 
in  such  a  manner  as  to  ereate  a  nuisance,  it 
is  liable  in  the  same  manner  that  an  individ- 
ual would  be.    Mootry  v.  T<nm  of  DcaiJbwry, 

550 

8.  The  authorities  of  a  town  built  a  bridee  in 
such  a  manner  as  to  set  back  the  waiter  (»  the 
stream  upon  the  plaintiffs'  land.  Held  that 
the  town  was  liaole  to  the  plaintiffs  lor  the 
damage  done.  ib. 

NEWTMAL. 

1.  A  "new  trial"  granted  npoo  motion  for 
error  upon  a  former  trial,  means  a  new  trial 
of  the  issue  of  fact  before  tried.  ZoMc^.  v. 
Clarlc,  397 

2.  Where  an  i^ue  of  fact  was  tried  by  the 
court,  and  a  special  finding  of  facts  made^ 
and  npon  the  facts  so  found  the  court  as  a 

•  conclusion  of  law  rendered  judgment  for  one 
of  the  parties,  and  the  other  party  moved  for 
a  new  trial  for  error  in  the  conclusion  of  the 
court,  and  a  new  trial  was  gp^nted  without 
qualification,  it  was  held  that  there  should  be 
a  new  trial  of  the  facts  before  found.         t&. 

8.    But  the  court  had  power,  in  granting  the 

,  now  trial,  to  limit  it  to  the  conclusion  of  the 
court  as  to  the  law  upon  the  facts,  without 
disturbing  the  finding  of  facts.  t&. 

4.  The  power  to  grant  new  trials  is  not  depend- 
ent upon  statute,  but  is  incidental  to  courts 
of  common  law.  t6, 

6.  A  motion  for  a  new  trial  is  the  only  mode 
of  bring  up  for  review  in  the  Supreme  Court 
any  errors  in  the  charge  of  the  court,  or  in 
ruling  as  to  evidence,  in  the  Succor  €k>nrt 
and  Court  of  Common  Pleas.  WoBrd  v.  Dotk- 
ovan.  559 

NEW  TRIAL  (PETITION  FOR). 

1.  Upon  a  petition  for  a  new  trial  for  newly 
discovered  evidence,  after  a  conviction  for  a 
rape,  it  was  held — 1.  That  the  foct  of  the  ex- 
istence of  the  newly  discovered  evidence  could 
not  be  proved  by  mere  er/wrfe  affidavits.    2. 


That  new  evidence  was  not  snfflcioBt  liiat 
merely  went  to  show  that  the  principal  wit- 
ness had  before  the  trial  made  a  statement  in- 
consistent with  that  made  on  Uie  criaL  3. 
Vor  that  which  showed  that  the  witnesB,  (die 
victim  of  the  rape,)  had  altered  her  opiiiion 
aa  to  the  petitioner  being  the  neanoa  who  omd- 
mitted  the  crime,  where  the  cnange  of  oiiisi<m 
originated  in  a  suggestion  by  another  aad 
was  arrived  at  by  a  process  of  reasoning 
Shields  V.  The  State.  2ft 

2.    It  is  a  geaeral  rule  that  a  new  trial  will  not 
be  grarit^  npon  the  mere  after-recoliection  of 
•  a  former  witness.  iZl 

NOTES  AND  BELLS. 

1.  The  defendant,  a  holder  of  a  negotiable 
note  payable  in  fire  years  from  date  with  in- 
terest, endorsed  by  the  payee  in  blank,  deliv- 
ered it  before  maturity  to  ^e  jdaintiff,  witii 
his  name  endorsed  on  it  under  that  of  the 
payee,  but  with  the  following  words  in  his 
own  writing  above  his  name: — ^"Rec'd  ont 
year's  interest  on  the  within.  May  ID,  1 871  .* 
Held  that  the  whole  entry  taken  together  im- 
ported merely  the  acknowledgment  of  the 
payment  of  interest  on  the  note,  and  that  if 
the  plaintiff  would  show  that  the  defei^ant 
had  made  himself  an  endorser  of  the  note  by 
his  signature,  he  must  show  by  evidence  ali- 
unde that  the  signature  had  no  conaoctiott 
with  the  words  written  above  it.     Clark  ▼. 

Whiting.  149 

2.  While  a  negotiable  note  payable  on  demand 
is  by  statute  dishonored  at  the  end  of  fovr 
months  if  not  paid,  yet  where  such  a  note  is 
on  annual  or  semi-annual  interest,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  endorser  made  his  endene- 
ment  with  no  expectation  that  demand  of 
pa3rment  would  be  made  at  the  end  of  four 
months,  and  therefore  with  a  waiver  of  sach 
demand.    Hayes  v.  Werner,  246 

S.  The  taUng  of  security  by  the  endorvr  at 
the  time  of  the  endorsement  is  not  in  fiCaelf 
a  waiver  of  demand  and  notice,  but  it  is  evi- 
dence of  it,  and  goes  to  fortify  the  presump- 
tion arising  on  the  face  of  the  note.  ta. 

4.  Where  such  an  endorser  afterwards  prom- 
ised to  pay  the  note,  not  knowing  at  the  time 
that  demand  had  not  been  made,  but  with  no 
reason  to  suppose  that  it  had  and  in  a  stafe 
of  indifference  on  the  subject,  it  was  held 
that,  if  not  in  itself  a  waiver  of  such  demand, 
it  was  strong  evidence  of  an  intention  at  the 
time  of  the  endorsement  to  waive  demand, 
and  went  strongly  to  fortify  the  presumption 
arising  on  the  race  of  the  note.  A. 

NOVATION. 

1.  A  novation  does  not  create  a  new  indebted- 
ness, but  simply  applies  an  existing  indebted- 
ness in  payment  of  a  debt  of  the  creditor; 
aad  it  is  a  necessary  incident  of  the  traasao- 
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tion  that  the  original  in^ebtednees  to  the  in* 
tennediate  creditor,  and  his  indehtednoss  tp 
Ids  own  creditor,  shonld  be  discharged.  AU^ 
T.  Bundle,  628 

S.  B,  who  was  indebted  to  a  corporation  by  a 
snbfcription  to  its  stock,  eave  a  note  to  the 
plaintiffs  for  a  debt  owed  them  by  the  coipo- 
ndon,  bat  there  was  no  agreement  that  the 
amount  shonld  be  applied  on  his  indeibtedness 
to  the  corporation.  The  financial  manager 
of  the  corporation,  however,  of -his  own  ac- 
cord and  without  B't  knowledge,  entered  the 
amount  of  the  note  to  his  credit  on  his  ac- 
connt  for  the  stock.  Held  not  to  bHng  the 
case  within  the  law  of  novation.  ib, 

OFFICE. 
See  PuBUO  O^ficb. 

OFFICBR'S  EECEIPT. 
Bee  Barkbuptct,  1 ;  Beceiptor,  1,  S. 

PARTNERSHIP. 

1.  A  debt  of  a  copartnership  is  also  the  joint 
and  several  debt  <^  the  individaal  partaers. 
Strong  v.  Niiea,  62 

S.  A  firm  was  dissolved  and  a  part  of  its  mem> 
bers  as  a  new  firm  went  on  with  the  business. 
The  phdntiff;  who  had  been  a  book-keeper  of 
the  old  firm,  kept  on  with  the  new,  and  ear- 
ned a  balance  due  him  for  services  from  the 
(^  fiirm  into  his  account  with  the  new;  and 
his  account  thus  made  np  was  afterwards  paid 
by  the  new  firm,  they  not  knowing  that  it 
embraced  any  part  of  the  old  account.  Held 
that,  as  the  members  of  the  new  firm  were 
personally  liable  for  the  debts  of  the  old,  the 
plaintiff  was  entitled  to  retain  the  money  so 
received.  t6. 

3.  Several  persons  who  were  tenants  in  com- 
mon of  certain  quarry  lands  formed  a  copart- 
nership in  1850  to  carry  on  the  quanying 
business,  the  several  partners  putting  in  their 
interests  in  the  quarry  lands,  and  navin^  a 
corresponding  interest  in  the  copartnership. 
One  of  the  interests  thus  put  in  was  owned 
by  Af  a  widow,  for  life,  and  subject  to  her  life 
estate,  by  P  her  daughter,  and  the  int^est  in 
the  copartnership  was  owned  by  them  in  the 
same  manner.  By  the  partnership  agreement 
the  copartnership  was  to  continiie  so  longas 
a  majority  in  interest  should  desire.  The 
business  was  continued,  by  assent  of  all  par- 
ties, through  several  changes  by  death  and 
BQOceasion,  until  1872,  when  M  died,  giving 
by  will  all  her  interest,  which  was  mainly  her 
'ehare  of  the  undivided  profits,  to  her  grand- 
children, who  with  her  administrator  were 
the  petitioners.  These  profits  had  been  very 
large,  but  instead  of  being  divided  had  been 
invested  in  other  quarry  lands,  which  had 
been  in  part  worked.  Aner  1 872  the  business 
was  still  carried  on  as  before,  under  the  man- 
agement of  Bf  who  had  been  the  princfpal 
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maaagcr  firom  the  first.  In  1 874  the  petition- 
ers, having  previously  demanrled  of  &  an  ac- 
count and  payment  of  the  monevs  due  them 
from  the  copartnership,  brought  a  bill  in 
ec^uity  praying  that  all  the  property  bought 
with  the  profks  of  the  business  previous  to 

■  the  death  of  ^  might  be  sold,  and  their  share 
of  the  money  paid  over  to  them,  that  an  ac- 
count bo  taken  of  all  the  copartnership  deal- 
ings,^ and  that  a  receiver  be  appointed*  The 
petition  averred  that  the  petitioners,  by  reason 
of  the  deaths  of  members  of  the  copartner- 
ship and  the  confusion  of  interests,  were  un- 
able to  say  whether  the  copartnership  was 
dissolved,  but. that  they  believed  and  therefore 
averred  that  it  was  dissolved.  By  as  manager 
of  the  business,  had  incurred  large  personal 
obligations,  and  a  large  amocmt  of  property 
taken  by  him  for  debts  due  the  copartnership 
had  greatlv  depreciated.  Held— I .  That  the 
copiftnership  was  to  be  regarded  as  continu- 
ing by  consent  of  the  parties  succeeding  to 
the  interests  of  members  who  had  died,  and 
as  still  existing.    2.  That  the  allegation  that 

.the  petitioners  were  unable  to  say  whether 
there  had  been  a  dissolution  or  not,  but  that 
they  believed  and  therefore  averred  that  the 
copartnership  was  dissolved,  was  not  an  aver- 
ment that  tne  copartnership  had  b€«n  die^ 
solved  by  a  withdrawal  of  tne  assent  under 
whidi  it  had  been  continued  and  a  demand 
for  a  dissolution.  8.  That  the  demand  by 
the  petitioners  of  an  account  from  jB,  and  of 
payment  of  their  share  of  the  profits,  did  not 
constitute  a  demand  for  a  dissolution.  4. 
That  the  petitioners  were  not  entitled  to  de- 
mand in  cash  the  value  of  their  interest,  inas- 
much as  they  had  consented  to  let  the  busi- 
ness go  on  under  the  management  of  jB,  and 
having  taken  their  chance  for  profits  from  the 
use  of  their  share  by  the  copartnership  they 
were  to  share  the  risks  of  loss  from  the  con- 
tinuance of  the  business.  6.  That  the  peti- 
tioners could  eflect  a  dissolution  of  the  copart- 
nership by  giving  distinct  notice  to  B  that 
they  should  not  longer  consent  to  its  continu- 
ance, and  should  hold  him  accountable  as  a 
surviving  partner  for  the  further  use  of  their 
share  of  the  copartnership  property.  Duffield 
T.  Braimerd.  424 

PAUPER. 

1.  The  statute  (Gen.  Statutes,  tit  15,  ch.  2, 
.  part  I,  sec  5.)  provides  that  "when  a  person 
not  an  inhabitant  shall  become  poor  and  una- 
ble to  support  himself,  the  selectmen  of  the 
town  shall  furnish  him  with  necessary  support 
as  soon  as  his  condition  shall  come  to  tneir 
knowledge."  Held  not  necessary  that  the 
selectmen  should  act  as  a  body,  or  upon  con- 
snltation,  in  such  a  case,  but  that  any  one  of 
them  was  empowered  to  furnish  the  relief 
needed.  Welton  v.  Toum  of  Wolcoti.  329 
^  And  held  therefore  that  a  town  was  liable 
for  necessaries  furnished  to  such  a  persoa 
upon  the  request  of  one  of  the  selectmen,  ib'. 
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PAYMENT  UNDER  MIST AKR 
See  MoirsT  Paid  undbb  Mxstjlxs. 


PLEADING. 

1.  Where  a  declaratioD  in  assampsit  set  np  in 
different  counts  separate  demands,  each  of 
which  was  below  the  jurisdiction  of  the  court, 

.  it  was  held  that  the  court  had  no  jurisdiction, 
although  the  different  demands  in  the  aggre- 
gate were  of  sufficient  amount,  and  although 
the  damaees  claimed  were  within  the  juris- 
diction.    Vamp  V.  Stevau.  92 

8.  After  judgment  had  been  rendered  for  the 
plaintiff  in  the  case,  the  defendant  at  the 
same  term  of  the  court  moved  that  the  case 
be  stricken  from  the  docket  for  want  of  juris- 
diction. Held  that  the  motion  was  not  too 
late,  and  that  the  case  might  properly  be 
stricken  from  the  docket  i6. 

8.  Where  certain  facts  are  found  in  a  case,  for 
the  proof  of  which  no  foundation  has  been 
laid  by  any  allegations  in  the  declaration  or 
pleadings,  they  ought  to  be  laid  out  of  the 
case  .in  rendering  judgment.  Sanford  y. 
Thorp,  841 

4.  The  act  (Gen.  Statutes,  tit.  19,  ch.  5,  sec 
11,)  provided  that  * 'when  a  married  woman 
shall  carry  on  any  business  and  any  right  of 
action  shall  accrue  to  her  therefrom,  she  mav 
sue  upon  the  same  as  if  she  were  unmarried. ' 
Held  that  a  declaration  in  trespass  for  goods 
taken  which  described  the  plaintiff  as  ''a 
married  woman  carry  iiie  on  business/'  but  did 
not  all^  that  the  goods  were  used  by  her  in 
her  business  or  that  the  cause  of  action  re- 
sulted from  her  business,  was  insufficient. 
Smith  v.  Bank  of  New  Eikgland.  416 

5.  And  held  that  the  defect  was  not  cured  by 
a  verdict  for  the  plaintiff.  to. 

6.  A  defendant  on  whom  service  has  been 
miulc  in  an  action  founded  on  contract,  can 
by  himself  plead  in  abatement  the  want  of 
service  upon  a  co-defendant.  Draper  v,  Mori* 
arty,  476 

7.  A  plea  in  abatement  is  not  defective  in  form 
becauMc  it  prays  judgment  of  the  declaration 
as  well  as  the  wnt.  Hk 

8.  The  rule  that  pleas  in  abatement  must  be 
framed  with  the  greatest  certainty  of  aveir- 
ment,  does  not  require  courts  in  their  con- 
struction of  them  to  deny  to  the  langua^ 
used  its  ordinary  import  tb, 

9  Where  a  declaration  in  an  action  on  the 
case  against  a  town  fur  so  constructing  a 
bridge  as  to  set  the  water  back  upon  the  plain- 
tiffs' land,  contained  no  averment  that  there 
was  negligence  or  unskillfulncss  in  the  con- 
struction of  the  bridge,  it  was  held  to  be  a 
matter  of  form,  the  want  of  which  could  not 
be  taken  advantage  of  on  general  demurrer. 
Mootry  y.  Town  of  Danbury.  550 

See  Pbactice,  1 ;  Yabiakcb^  1. 


POLICEMAN. 

1.  A  policeman  of  a  city  is  a  public  officer 
holding  his  office  as  a  tnut  from  the  state, 
and  not  as  a  matter  of  contract  between  him- 
0elf  and  the  city.  FarrtU  v.  Cih/  of  Bridyo' 
porL  191 

8.  A  person  is  not  entitled  io  the  salair  of  a 
public  office  nnless  he  both  obtains  and  exer- 
cises the  office.  tk 

S.  By  the  charter  of  the  city  of  Bridgeport  the 
power  of  appointment  of  policemen  is  yestod 
in  the  common  council,  such  appointment  to 
be  made  however  only  upon  nominatioii  by 
,  the  board  of  police  commissioners,  nnless  tlie 
latter  fail  to  make  nominations,  in  whidi 
case  the  council  can  fill  any  vacancies  bj  ap- 
pointments €ui  interim.  The  commisdonen 
nominated  the  full  number  of  policemen  sad 
the  council  rejected  two  of  the  nominees  and 
thereupon  appointed  i^  to  fill  a<f  interim  one 
of  the  yacanaes  so  made.  The  poliee  cob- 
missioners  refused  to  recognize  his  appoint- 
ment as  legal,  bnt  he  tendered  bis  serrices 
.daily  for  one  year  to  fhe  proper  officer,  who 
reftised  to  assign  him  to  service.  Befal — I. 
That  on  the  failure  of  the  eonndl  to  appiare 
two  of  the  nominations  made,  the  right  to 
make  other  nominations  for  the  two  placfS 
remained  with  the  commissioners.  8.  That 
there  was  therefore  no  yacancy  to  be  fiDed  by 
the  appointment  of  F  by  the  coobciL  S. 
That  V  therefore  had  no  title  to  the  office  and 
was  not  entitled  to  the  salary.  ih. 

4.  The  charter  of  the  city  provided  lor  the 
appointment  of  policemen  to  hold  office  until 
regulariy  removed  or  suspended.  F  had  held 
the  office  of  policeman  tor  three  years  ander 
the  charter,  when  the  common  ooandl,  ludeT 
a  power  given  by  the  charter  to  make  ordi- 
nan<;es  relative  to  the  city  police,  paused  an 
ordinance  that  the  appointments  shoaUi  be 
for  one  year.  /*  wns  nominated  and  odd- 
firmed  under  the  ordinance  for  one  year,  and 
accepted  and  exercised  the  office.  HcM  that, 
if  the  commissioners  and  conncil  had  no  rif«ht 
by  a  mere  new  appointment  of  F  for  the  Km- 
ifed  term,  to  terminate  his  tenure  of  office 
under  his  former  appointment,  yet  as  be  wu> 
cepted  and  exerdsed  the  office  under  the  nev 
appointment,  he  could  not  claim  that  his 
tenure  of  the  office  was  a  ctrntinnance  of  his 
original  tenore.  ib, 

POUND. 

1.  The  statute  (Gen.  Statutes,  tit  le,  ch.  10. 
sec.  S,)  provides  that  when  the selecimeB.of 
a  town  shaU  establish  a  new  ponmd,  ther  slisll 
appoint  a  ponnd-keeper  for  it,  to  hold  <iffice 
until  the  next  annual  meeting;  another  stat- 
ute providing  for  the  appointment  of  pound- 
keepers  by  towns  at  thdr  annoal  meetian 
The  defendant  had  been  appointed  by  oe 
town  as  its  poimd-keeper  for  a  oertaia  poaad. 
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The  poand  harin^^  been  damaged,  so  that  it 
could  not  be  used,  the  selectmen  maide  another 
aboiit  fifty  rods  distant.  Held  not  to  be  a 
new  pound  within  the  meaning  of  the  statute, 
and  that  the  defendant  became  keeper  of  the 
ponnd  under  his  prerious  appointment.  Boi- 
worth  V.  Trowbrioffe,  161 

2.  And  held  that  it  made  no  difference  that  the 
old  pound  had  been  repaired  and  was  in  a 
conaition  to  be  used.  ib. 

3.  The  new  pound  contemplated  by  the  statute 
is  a  pouna  established  by  the  selectmen  in 
some  part  of  the  town  wnere  there  was  none 
before,  and  where  no  pound-keeper  had  been 
appointed  at  the  last  annual  meeting.        ib. 

PRACTICE. 

1.  The  defendant,  a  married  woman  Hring 
'  with  her  husband,  executed  a  promissory  note 

to  the  plaintiflb,  who  afterwards  brought  suit 
against  her  upon  it;  the  declaration  contain^ 
ing  a  special  count  on  the  note  and  the  com- 
mon countH  in  assumpsit  A  rule  of  the 
court  reouired  all  pleas  to  be  filed  at  the  first 
term  ana  proTidea  that  all  cuBes  in  which  it 
was  not  done  should  be  regarded  as  standing 
on  the  statute  senerol  issue  without  notice. 
No  nlea  was  filed  at  the  first  term.  Upon  the 
trial  at  a  later  term  the  plaintiffs  filed  the 
note  as  a  bill  of  particulars  under  the  com- 
mon counts,  and  claimed  to  recover  only 
thereon.  Held — 1 .  That  the  coverture  of  the 
defendant  was  a  matter  that  could  not  be 
proved  under  the  g^neral  issue  without  notice. 
S.  That  the  filing  of  the  note  under  the  com- 
mon counts  was  not  such  an  amendment  of 
the  declaration  as  allowed  the  defendant  to 
amend  her  plea  without  cost  Monsan  v. 
Beecker,  299 

2.  On  the  record  of  the  magistrate  being  of- 
fered in  evidence  in  a  suit  on  a  reco^^iz^ce, 
the  defendant  objected  generally  to  its  admis- 
sioa.  In  this  court,  upon  a  motion  by  the 
defendant  for  a  new  trial,  a  particular  objec- 
tion was  made  on  account  of  variance.  Held 
that,  as  that  precise  objection  was  not  made 
below,  it  could  not  be  made  here.  Town  of 
WaUinqfbrd  v.  HalL  350 

S  A  petition  in  equity  was  reserved  for  the 
advice  of  this  court  upon  a  demurrer  of  the 
petitioner  to  the  respondents'  answer  and  a 
demurrer  of  the  respondents  to  the  replication 
of  the  petitioner.  Held  that  In  these  circum- 
stances the  counsel  for  the  petitioner  should 
go  forward  in  the  alignment.  Stedman  v. 
Am.  Mut.  Lifi  InB.  Co.  877 

4.  Whether  where  the  facts  are  found,  and  the 
judgment  of  the  court  is  only  a  conclusion  of 
law  upon  the  facts  so  found,  the  proper  mode 
of  carrying  the  case  up  for  revision  by  the 
Supreme  Court  is  not  by  motion  in  error  or 
wnt  of  error. — Note,  p.  405. 

8ee  Banksuptcy,  1 ;  JuaisDicrioir,  8;  Nbw 
Trial,  I,  9, 8, 4, 5 ;  Nbw  Trial  (Pbtitiom 
for),  I ;  Fbocsss  (Rkturm  op),  1, 2. 


PROBATE  BOND. 

By  statute,  (Gen.  Statutes,  tit.  19,  cnap.  1,  sec. 
13,)  no  action  is  to  be  brought  upon  a  probate 
bond  without  the  consent  of  the  probate  court, 
given  upon  the  written  application  of  some 
party  interested.  Held  that,  where  a  suit 
was  brought  without  such  consent,  the  matter 
could  be  taken  advantage  of  only  by  a  plea 
in  abatement.    Prindle  \.  Eolcojib,  111 

See  Trustee,  1-10. 

PROBATE  COURT. 
See   Executors  and  Administrators,  5; 
Trustee,  2,  3,  6,  9. 

PROCESS  (RETURN  OF). 
1.    Where  an  execution  is  served  upon  chattels 

and  is  not  returned,  the  levy  is  not  invalidated. 

Pratt  V.  Pond,  386 

S.    It  is  otherwise  with  mesne  process,' which 

must  be  returned  to  sustain  Uie  legality  of 

the  proceedings  had  under  it.  ib, 

PROMISSORY  NOTE. 
See  Notes  and  Bills. 

PUBLIC  OFFICE. 
See  Pouobman,  1, 2. 

RAILROAD  COMPANY. 

1.  A  general  law  of  the  state  of  New  York 
authorized  any  railroad  companies  having 
continuous  lines  to  unite  and  form  a  single 
corporation.  Two  railroad  companies  own* 
ing  roads,  one  of  which  was  wholly  within 
that  state  and  the  other  partly  within  that 
state  and  partly  within  the  state  of  Connecti- 
cut, made  an  agreement  to  consolidate  and 
took  all  the  formal  measures  required  to  ac- 
complish it,  but  a  question  was  made  as  to 
the  validity  of  the  consolidation  by  reason  of 
the  roads  not  having  at  the  time  a  completed 
continuous  track.  A  resolution  of  the  legis- 
latuie  of  Connecticut  had  provided  that, 
whenever  the  company  owning  the  road  lyinc 
partly  within  this  state  should  be  consolidated 
with  any  other  company  in  the  state  of  New 
York  in  pursuance  of  the  laws  of  that  state, 
the  new  company  should  have  all  the  rights 
within  this  state  that  were  possessed  by  the 
old.  Held — I.  That  an  act  subsequently 
paned  by  the  legislature  of  New  York  recog- 
nizing the  consolidated  corporation  as  in  ex- 
istence, validated  and  established  the  agree- 
xnent  under  which  the  consolidation  was  made. 
2.  That  when  the  legal  existence  of  the  new 
corporation  in  the  state  of  New  York  became 
thus  established,  it  satisfied  the  requirements 
of  the  Connecticut  act,  and  the  new  company 
became  possessed  of  all  the  rights  in  this  state 

'  which  had  been  possessed  by  the  old  company. 
Mead  V.  New  York,  Houiatonic  ^  Northern 
Railroad  Co,  199 
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S.  And  held  that  the  neir  corporation  succeeded 
to  the  power  possessed  by  the  old  compan/, 
both  m  this  state  and  in  the  state  of  New 
York,  to  issue  its  bonds  to  an  amount  neces- 
sary for  completing  its  road,  and  to  mortgage 
its  property  and  franchise  for  their  security. 

i6. 

3.  And  that  this  power  induded  the  power  to 
issue  its  bonds  in  exchange  for,  ana  to  take 
up,  bonds  previously  issued  by  the  old  com- 
pany and  secured  by  a  mortgs^  of  its  prop- 
erty. A. 

4.  The  charter  of  a  railroad  company  provided 
that  if  the  road  in  its  location  should  tnterseet 
any  highway,  the  company  should  restore  it 
to  its  former  state  in  such  a  manner  as  not  to 
impair  its  usefulness;  and  that  Ihe  railroad 
should  be  so  located  within  the  town  of  ff 
that  in  its  construction  and  use  it  should  not 
interfere  with  a  certain  turnpike  road  so  aa  to 
obstruct,  impede  or  endanger  puUic  tfavel* 
The  location  of  the  road  was  to  be  approved 
by  the  railroad  commissioners,  and  a  special 
committee  appointed  by  the  Superior  Court 
was  to  determine  whether  the  company  had 
complied  with  the  requirements  of  its  dkarter 
as  to  the  tampike  road.  The  road  was  lo- 
cated for  two  miles  in  the  town  of  U  close 
beside  the  turnpike,  the  traveled  path  of 
which  was  in  some  places  changed  to  make 
room  for  the  road.  The  commissioners  ap- 
proved the  location,  and  the  committee  report- 
ed that  the  company  had  complied  with  the 
requirements  of  its  charter.  Thirty  years 
afterwards,  when  the  turnpike  had  become  a 
town  highway,  the  increase  of  travel  upon  the 
highway,  and  of  the  number  and  speed  of 
the  trains  on  the  railroad,  had  rendered  the 
proximity  of  the  railroad  to  the  hi^jhway  a 
much  greater  injury  to  the  public  than  it  was 
at  first,  and  the  Attoraey  for  the  State  applied 
for  a  mandamus  to  compel  the  railroaa  com- 
pany to  change  the  location  of  its  road  and 
to  restore  the  highway  to  its  former  usefol- 
ness.  Held — I.  That  the  case  was  not  one 
of  the  ''intersecting"  of  a  highway  by  the 
railroad,  that  term  applying  omy  to  the  case 
of  a  railroad  crossing  a  highway.  2.  That 
the  provisions  of  the  charter  were  not  intended 
to  impose  upon  the  railroad  company  the 

'  duty  of  removing  all  danger  incident  to  the 
operation  of  the  railroad.  3.  That  the  duty 
imposed  upon  the  company  was  not  a  contjn- 
uins^  duty.  4.  That  the  action  Of  the  railroad 
commissioners  and  of  the  special  committee 
was  final  as  to  the  propriety  of  the  ori^pnal 
location  of  the  road  and  as  to  the  compliance 
of  the  company  with  the  requirements  of  its 
charter  in  respect  to  the  turnpike  road.  5. 
That  no  further  legal  duty  was  imposed  upon 
the  company  by  reason  of  the  increased  aan- 
ger  from  the  increase  of  travel  on  the  high- 
way and  of  the  number  and  speed  of  the 
trains.  6.  That  it  did  not  affect  the  case  mat 
the  commissioners  and  committee  had  dealt 


with  ihA  queBtidUt  to  be  dfetenn&Md  faj  Qiem 
as  qaestioas  of  proper^  rights,  fi^ving  aotice 
only  to  the  turnpike  company  and  pn^ierty 
owners,  and  none  to  the  poUic  The  legi^a- 
tuie  intended  by  their  action  to  protect  the 
interests  of  the  public^  and  if  they  wem  not 
sufficiently  securod  it  was  a  natter  for  the 
l^islature  and  not  for  the  comita»  JSiate  t. 
Na»  Havm  t^orthampUm  Co,  331 

See  Lbjlse,  5. 

SAILBOAB  (HORSE). 

The  plattttifl^  a  boy  ten  years  of  ase,  waa  ridnig 
free  on  the  front  ptatrorm  of  a  none^raifaoaa 
.car,  with  the  knowledge  of  the  coBdoctor  and 
driver,  the  latter  having  requested  him  to 
hand  in  a  package  at  a  place  thty  were  to 
pass.  Before  quite  reaching  the  place  for 
stopping  for  thia  purpose,  the  plaintiff  jnaaped 
off  the  platform  and  fell  under  the  car  and 
was  badly  hurt.     A  printed  notice  was  poeted 

.  conspicuously  in  the  car,  forbidding  paaeen- 
eers  to  stand  upon,  or  get  on  or  off  at^  the 
front  platform,  or  to  g<?t  on  or  off  the  car 
when  m  motion,  and  declaring  that  the  com- 
pany would  not  be  respondbM  for  any  acci- 
dent happening  thereby.  In  an  actioa 
against  the  company  for  the  iajuxy  the  court 
bdow  found  mix  it  was  caused  by  the  care- 
less driving  and  management  of  the  car,  that 
the  plaintiff  in  getting  off  under  the  circum- 
stances used  as  much  care  as  could  he  expect* 
ed  from  a  person  of  his  a^,  and  that  no  con- 
tributory negl^^ce  on  his  part  was  proved. 
Held,  on  a  motion  of  the  defendants  for  a  aew 
trial — 1.  That  the  conclusion  of  the  court 
upon  the  question  of  negligence  was  cuie  of 
fact,  which  could  not  lie  reviewed  by  this 
court.  S.  That  it  was  within  the  scope  of 
the  authori^  of  the  conductor  and  driver  m 
recdve  and  let  off  the  plaintiff  as  a  paaFenger, 
and  that  it  did  not  alter  the  case  diat  the 
conductor  did  not  require  him  to  pay  ftr& 

3.  That,  even  if  the  driver  was  not  author- 
ixed  to  deliver  the  package  nor  to  employ  the 
plaintiff  to  do  it,  yet  evidence  that  he  requeued 
aim  to  carry  it  in  was  admissible  on  the  ques- 
tion of  negligence,  to  show  that  he  knew 
that  the  plaintiff  was  on  the  car  and  was  ia> 

,    tending  to  get  off  at  the  place  in  Question. 

4.  That  the  averment  that  '*the  deieDdasts 
so  negligently  managed  the  car  aa  to  run  it 
upon  and  over  the  plaintiff,"  waa  sufficient 
to  admit  proof  that  the  negligence  consisted 
in  not  stopping  the  car  at  the  proper  time. 

5.  That  even  if  the  plaintiff  waa  to  be  re- 
.    garded  as  a  trespasser  in  the  car,  that  fact 

would  not  necessarily  defeat  his  right  of  ac- 
tion. 6.  That  a  special  duty  devolved  ouoo 
the  conductor  and  driver  in  view  of  the  met 
that  the  plaintiff  was  so  young,  to  see  0»% 
the  rule  forbiddiug  him  to  stand  on  the  front 
platform,  or  get  off  trpm  i]L  was  ohecrved  \ef 
,  him.  Brsaiwa  y«  JFatr  Mapem  j-  W^^tvA 
BaOtwutCa.  |34 
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BAFE. 

1.  The  court  cliaiged  the  janr  fti  a  case  of 
rape,  that  there  was  no  rule  or  law  that  there 
coiild  be  no  npe  anlees  the  woman  manlfeeted^^ 
the  vtmosi  relttctance  and  made  the  utmost 
resistance ;  but  that  the  janr  must  be  satisfied 
that  there  was  no  consent  auring  any  part  of 
the  act,  and  that  the  degree  of  distance  was 
an  essential  matter  fbr  them  to  consider  in 
determinhig  whether  there  was  an  iionest  and 
real  want  St  eonsent.  Held,  upon  motion  of 
the  defendant  for  a  new  trial,  to  be  no  error. 
State  T.  Shielda.  SS6 

S.  While  to  eoastitnte  rape  an  actnal  penetra- 
tion of  the  body  of  the  woman  is  necessary, 
yet  the  least  penetration  is  safficient.  £. 

Bee  Eyiobmcb,  t-11. 

KECEIPTOB. 

!•  A  receiptor  of  eoods  attached,  who  by  his 
receipt  has  bonnd^himself  to  return  the  prop- 
erty to  the  officer  upon  request  or  pay  dam- 

.  ages,  is  not  a  mere  naked  bailee  of  toe  goods, 
but  has  a  special  property  in  them,  ami  can 
maintain  replevin  agamst  a  person  ludawfully 
detaining  them  firom  him.    PeUrs  v.  Slevart, 

103 

%.  Where  goods  were  attached  in  the  state  of 
Kassachusetta,  and  there  deliyered  br  the 
officer  to  a  receiptor,  who  left  them  in  the 
hands  of  the  debtor,  br  whom  they  were 
brought  to  this  state  and  sold — it  was  held, 
I.  That  the  law  of  this  state  govemed  apon 
the  question  whether  the  receiptor  could  main- 
tain replerin  for  the  goods.  2L  That  the  re- 
ceiptor was  clearly  entitled  to  the  immediate 
possession  of  the  goods  as  against  the  debtor, 
and  that  this  alone  would  luive  been  enough, 
under  the  statute  in  force  when  the  suit  was 

.  brought,  to  sustain  the  action  of  replevin. 
3.  Tnat  the  porchaser  of  the  goods,  if  he 
bouj^ht  them  in  good  faith  of  the  debtor, 
could  hold  them  agamst  the*  receiptor.  4. 
That  the  burden  of  proof  waa  on  the  pur- 
chaser to  show  that  he  bought  thaa  la  good 
faith.  ib. 

See  CosFUCT  of  Lawb,  S. 

BECOONIZANCB. 
See  BovD  xx  Cbimucal  Faocxsi>nra. 

REPEAL. 
See  STATimii  1, 1. 

BSFLBYIN* 

1.  Keplevfn  can  not  be  maintained  aealnst  an 
officer  for  property  attached  by  him.  It 
should  be  brought  against  the  attaching  cred- 
itor.   McDonald'^.  HolvMa.  157 

2.  The  plMntiff  was  pound-keeper  and  held 
the  cattle  of  the  defendant  in  the  pound. 
While  so  held  they  were  let  out  by  some  per- 


son una 
of  th/i 
anty 
the/    J 


son  unknown,  widnrnt  complicity  on  the  part 
^  '*^  iefendant,  and  returned  to  the  defond- 
zlosure.  The  plaintiff  sent  notice  to 
.ndant  that  the  cattle  had  been  illegally 
rett.  jed  to  his  enclosure  but  did  not  demand 
them  or  go  for  them.  The  cattle  not  being 
returned  to  the  ponnd  the  plaintiff  brought 
replevin  for  them.  Held  that  the  defendant 
was  not  in  the  position  of  a  wrong-doer,  and 
was  not  liable  to  the  action  until  demand  had 
been  made  upon  him,  and  he  had  refused  to 
give  up  the  cattle  or  to  allow  the  plaintiff  to 
enter  his  enclosure  and  take  them.  2roto- 
brldqe  v.  Botworfk,  166 

a.  The  plaintiff  purchased  in  good  faith  two 
watches,  which  afterwards  proved  to  have 
been  stolen  from  D,  The  supposed  thief  be- 
ing arrested  and  put  on  trial  m  the  city  of  N, 
the  watches  were,  upon  the  request  of  the 
chief  of  police  of  the  city,  and  with  the  con- 
sent of  z>,  delivered  to  the  former,  for  use 
upon  the  trial  and  for  identification,  the  pUin- 
tis  requiring  that  they  be  returned  to  him  if 
not  identified  to  his  satisfaction.  He  was  not 
satisfied  with  the  identification  claimed. 
Thev  were  afterwards  delivered  to  the  mayor 
of  the  city,  to  be  held  by  him  for  identification 
under  a  inovision  of  the  city  charter.  The 
plaintiff,  haviuff  demanded  them  of  the  mayor, 
brought  replevin  for  them.  It  was  found  in 
the  suit  that  they  were  the  property  of  D, 
Held  that  the  plaintiff  had  no  snch  right  to 
the  watches  as  would  enable  him  to  maintain 
the  suit.     WelUr  v.  El^.  647 

See  RacsiPTon,  1,  2. 

REPRESENTATIONS  UPON  SALE. 

i 4    Astatement  in  an  advertisement  of  railroad 

.  bonds  for  sale,  that  "  the  road  is  in  successful 
operation  and  earning  net  more  than  the  in- 
terest  on  all  its  bonds" — held  to  be  a  repre- 
sentation, not  that  the  road  was  earning  thai 
amount  at  the  exact  date  of  the  advertisement 
or  during  the  time  it  might  appear  in  the 
newspaper,  but  that  the  road  was  then  on  a 
paying-  basis  and  was  steadily  earning  net 
more  than  the  interest  on  all  its  bonds.  Blake 
V.  Watson,  323 

S.  The  plaintiff  offered  a  city  lot  for  sale  at 
auction,  stating  in  handbills  and  at  the  time 
of  the  sale  that  the  depth  was  one  hundred 
feet  The  lot  was  a  part  of  a  tract  pertain- 
ing to  a  mansion  house,  and  the  house,  which 
was  situated  in  part  on  the  lot,  was  to  go 
with  it  in  the  sate,  and  to  be  so  changed  m 

,  position  as  to  stand  wholly  on  the  lot.  The 
defendant  bid  off  the  lot  without  measuring 
ft,  and  relying  upon  these  representations. 
The  depth  was  in  fact  but  ninety-five  and  a 
half  feet,  and  the  difference  materially  affected 
its  value,  especiallv  in  the  use  of  it  as  the  site 
for  the  house.  The  defendant  four  days  after 
the  sale  informed  the  plaintiff  that  he  could 
not  accent  the  lot  on  account  of  the  deficiency 
hi  quantity.    jleld»  in  an  aetbn  brought  for 
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the  price,  that  the  defondant  had  a  rUht  to 
rescmd  the  contract.    iSinm^  v.  Oiadmgs, 

M7 
BESIDENCB. 
See  JcRiSDicTioK,  1,  S. 

RETURN  OF  PROCESS. 
See  Pbocess  (RsTaRN  of). 

SALARY. 
See  PoucEMAR,  S. 

SALE  OF  PERSONAL  PROPERTY. 
Th6  plaintiff,  beine  interested  as  a  large  bond- 
ho.der  in  the  eanj  completion  of  a  railroad, 
procured  a  qnantitr  of  timber  for  its  bridges, 
specially  prepared  for  that  purpose,  to  haTe  it 
ready  when  wiinted.  The  timber  was  his 
own  private  propertj^  and  he  was  under  no 
obligation  to  fumfeh  it  for  the  road.  A  firm 
who  subsequently  contracted  with  the  railroad 
company  to  complete  the  road  and  supply  all 
the  materials  required,  applied  to  him  for  the 
timber  to  use  m  the  construction  of  the 
bridges,  and  he  told  them  that  they  might 
have  it.  No  terms  were  agreed  upon  and 
there  was  no  express  agreement  that  it  should 
be  used  in  constructing  the  bridees,  but  it 
was  so  understood  on  both  sides.  The  plain- 
tiff delivered  the  timber  to  the  firm,  who 
were  transporting  it  to  the  place  where  it  was 
to  be  used  when  it  was  attached  by  creditors 
of  the  railroad  company.  Held  that  the 
transaction  amounted  to  a  sale  to  the  firm, 
and  that  the  plaintiff  could  not  maintain  re- 
pievin  for  the  Tecovery  of  possession  of  it 
from  the  parties  attaching  it.  CWf^roos  t. 
JSnow.  88 

SaRE  FACIAS. 
A  scire  facias  upon  a  process  of  foreign  attach- 
ment is  a  *'suit  at  law,"  within  the  meaning 
of  the  charter  of  the  city  of  Hartford,  whirE 
provides  for  an  appeal  of  suits  at  law  from 
the  C  ity  Court  to  the  Superior  Court  WhiU 
V.  Washington  /School  District, 

SEA  SHORE. 
See  Hasbob. 

SERVANT. 

See  Master  and  Ssryaitt. 


SeeHASDOB* 
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SET-OFF. 


1.  In  debt  on  a  bond  ffiren  to  a  town  hi  a 
criminal  cause,  the  defendant  can  not  set  off 
a  claim  against  the  town.  The  debts  are  not 
"mutual  debts"  within  the  meaning  of  the 
statute.     Toum  of  Wdtlingftfrd  v.  Hall,    350 

2.  The  town  in  taking  the  bond  acts  as  the 
representative  of  the  sovereignty  of  the  state, 
and  is  not  in  the  ordinary  sense  a  creditor. 

•6. 
See  Statutes  (CoirsTBUOriov  op),  8. 


1.  It  is  provided  by  sec  1,  ch.  8,  tit.  8,  of  ^ 
General  Statutes  of  1875,  that  county  ooai- 
missioners  shall  be  appointed  by  the  Gcaecal 
Assembly  for  New  Haven  Co«ii^,  their 
powers  and  duties  and  terma  of  office  being 
fixed  by  later  sections  of  the  same  chapter. 
In  1877  the  legislature  passed  an  act  as  fol- 
lows:—"Sec  1.  So  much  of  seel,  ck  8,  tit. 
8,  of  the  Qen.  Statutes  as  provides  that  conBty 
commissioners  shall  be  appoiuied  for  New 
Hsven  County  is  herebr  repealed,  and  the 
board  of  county  commisaioners  of  New  Haven 
County  is  hereby  abolished.  Sec  S.  A  board 
of  commissioners  for  New  Haven  County  is. 
hereby  created,  to  be  appointed  by  the  Geoexal 
Assembly,  and  said  board  diaU  perform  m 
and  for  New  Haven  County  all  the  duties  and 
have  all  the  powers  provided  by  chap.  2,  tit. 
8,  of  the  General  Statutes  for  county  comnds- 
sioners.''  Later  sections  made  the  saiue  pro- 
visions as  the  former  law  with  r^ard  to  tteir 
number  and  terms  of  office,  and  the  act  was 
made  to  take  effect  on  its  passage.  Held  that 
the  instantaneous  re-enactment  by  th«  second 
section  of  the  same  act  that  was  repealed  by 
the  first,  rendered  the  repeal  inoperatiTe  and 
left  the  former  law  in  force,  and  that  die  com- 
missioners appointed  under  the  old  law  and 
whose  terms  had  not  expired  remained  in 
ofilce.    StaU  ex  rd.  Birdaey  v.  Baidmhu   134 

S.  The  le^slature  has  power  to  repeal  a  statute 
under  which  an  incumbent  of  an  office  hm 
been  appointed  to  and  holds  the  office  for  a 
term  not  yet  Expired;  and  the  office  expires 
with  the  repeal  of  the  statute  i6. 

8.  An  act  was  passed  by  the  legislature  in 
1872,  providing  for  the  appointment  of  coti- 
missioners  of  New  Haven  hsi-bor,  with  power 
to  fix  harbor  lines  and  regulate  the  construe* 
tion  of  wharves.  By  the  revision  of  1875  it 
was  provided  that  all  public  laws  not  con- 
tained in  the  revision,  except  acts  which 
though  public  in  form  were  of  a  private  na- 
ture, ana  some  others,  were  thereby  repealed. 
This  act  was  not  contained  in  tlie  revision.' 
By  an  established  custom  the  acta  of  each 
year  were  pobHshed  by  the  secretary  of  the 
state  in  two  pamphlets,  one  called  "Pnblie 
Acts/'  Und  the  other  ''  Private  Acts  and  Res-' 
olutions."  This  act  was  published  among 
the  private  acts  for  the  year  1 878.  Hdd  that 
it  was  to  be  presumed  that  the  fegidttne 
acted  with  reference  to  this  usage  and  to  the 
classification  made,  by  die  aeerotaiT  in  this 
instance,  and  intended  to  preserve  the  met  in 

Question  under  the  description  of  acts  which 
dough  public  in  form  were  of  a  jnivata 
nature.    StaU  t.  SargeML  8SS 

STATUTES,  (CONSTRUOTTOH  OF). 
I.    The  charter  of  the  city  of  Meriden  provi^ 
that  an  appeals  from  appraisals  of  dannge 
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and  assessments  fbr  benefits  in  laying  ont  any 
.  highway  or  public  improvement  in  the  city, 
shall  be  taken  to  the  SnperioT  Court  in  New 
Haren  County.  A  general  statute,  passed 
since  the  charter  was  granted,  provides  that 
such  appeals  in  any  cit^  (except  Bridgeport) 
may  be  taken  to  any  judge  of  the  Superior 
Court  Held  that  tms  act  applies  to  the  city 
of  Meriden,  and  that  an  appeal  taken  under 
it  in  that  city  was  valiiL  Coe  t.  City  of  Meri- 
dm,  155 

2.  The  act  (Gen.  Statutes,  tit  18,  chap.  11, 
sec  15,)  allowing  appeals  from  probate  to  be 
taken  to  the  '*next  term  of  the  Superior 
Court,"  is  not  repealed  by  the  acts  of  1876, 
(Session  Laws  of  1876,  n.  100,  sec.  8,)  and 
of  1877,  (Session  Laws  of  1877,  pp.  182,  202,) 
which  allow  appeals  from  probate  to  be  taken 
to  the  Superior  Court  on  the  first  Tuesday  of 
eve.ry  month  except  July  and  August. 
WMer's  Appeal  /  om  Probate.  306 

S.  The  statute  (Gen.  Statutes,  tit.  19,  ch.  8, 
sees.  17, 18,)  provides  that  in  all  actions  of 
trespass,  other  than  of  assault  and  battery 
and  for  the  taking  of  property  exempt  from 
being  taken  on  execution,  m  which  judgment 
shall  be  rendered  for  the  plaintiff,  the  defend- 
ant may,  upon  petition  to  the  same  court,  be 
allowed  to  set  off  against  such  judgment  any 
debt  that  he  may  hold  aeainst  the  plaintift. 
Held  that  the  object  of  Uie  exception  in  the 
statute  was  to  protect  from  such  a  setoff  any 
suit  brought  to  recover  damages  for  attach- 
ing exempt  property,  and  that  it  therefore 
applied  to  an  action  of  trover  brought  for 
such  a  purpose  as  well  as  to  one  of  trespass. 
WilliamM  v.  StraUon,  566 

Sez  Contempt,  2 ;  Habbob,  5. 

STOCK  (TRANSFER  OP). 

1.  The  act  (Gen  Statutes,  tit  17,  ch.  1,  sec 
9.)  provides  that  shares  of  stock  may  be 
pledged  by  delivering  a  power  of  attorney  for 
their  transfer,  with  the  certificate  of  the 
stock,  to  the  pledgee;  but  that  no  such 
pledge,  without  an  actual  transfer  of  the 
stock,  shall  be  effectual  against  any  person 
but  the  pledger  and  his  executors  and  admin- 
iitrators,  until  a  copy  of  the  power  of  attor- 
ney shall  have  been  filed  with  the  treasurer 
or  secretary  of  such  corporation.  Another 
act,  passed  in  1875,  (Gen.  Statutes,  tit  17, 
ch.  1,  sec.  8,)  provides  that  corporations 
"shall  at  all  times  have  a  lien  upon  all  the 
stock  owned  by  any  person  therein,  for  all 
debts  due  to  them  from  such  person.''  Held 
—that  the  latter  act,  immediately  on  its  going 
into  effect,  created  a  lien  in  favor  of  a  corpo- 
ration for  an  old  indebtedness,  upon  stock 
which  had  previously  been  pledged  to  a  third 
person,  sucn  pledge  being  merely  by  delivery 
of  the  certificate  of  the  stock  and  a  power  of 
attorney  for  its  tnmsfer,  with  no  copy  of  the 
power  of  attorney  filed  with,  or  other  notice 


to,  the  corporation.    Pint  National  Bank  v. 
Hartford  Ltjk  #•  Annuity  In$,  Co,  22 

9L  A  further  pledge  of  the  stock  was  made  in 
the  same  manner  after  the  act  of  1875  was 
passed,  the  certificate  then  delivered  being  one 
issued  by  the  company  after  the  passage  of 
that  act,  and  containing  no  notice  or  any  right 
of  lien  on  the  part  of  the  corporation.  Held 
that  the  corporation  was  still  entitled  to  its 
lien  upon  the  stock  as  against  the  pledgee. 


See  HioHWAT. 


STREET. 


i6. 
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TroB  WATERS. 

See  Habbor. 

TOWN. 

See  Municipal  Liability,  I,  2,  3, 4. 

TRANSFER  OF  STOCK. 
See  Stock  (Tbansfer  of). 


TRUSTEE. 

1.  The  defendants  were  co-sureties  of  a  testa- 
mentary trustee  who  converted  the  trust 
money  to  his  own  use  and  died*  insolvent, 
both  sureties  being  able  to  respond.  One  of 
the  defendants  was  appointed  trustee,  and 
gave  bond,  with  the  other  as  surety,  to  well 
and  truly  execute  the  trust.  The  new  trustee 
presented  a  claim  for  the  trust  money  against 

.  the  estate  of  the  former  trustee  and  received 
a  small  dividend  thereon.  Held  that,  as  both 
defendants  were  liable  as  sureties  for  the  bal- 
ance of  the  trust  money,  the  defendant  who 
was  trustee  was  to  be  regarded  as  having  re-  ^ 
ceived  the  mone^,  and  tnat  both  defencumts 
were  therefore  liable  on  the  new  bond  for  his 
neglect  to  make  certain  payments  of  interest 
from  the  trust  fund,  as  required  by  the  trust 
Prindle  v.  Ho/comb.  1 1 1 

2.  Where  a  bond  is  given  to  execute  a  trust 
according  to  law,  it  is  a  breach  of  the  bond 
not  to  render  the  annual  account  required  by 
statute,  even  though  the  probate  court  has 
made  no  order  for  such  an  account.  ib, 

8.    And  it  does  not  alter  the  case  that  the  stat- 

'  ate  makes  it  the  duty  of  the  courts  of  probate 

to  require  all  trustees  to  render  an  annual 

account  i&. 

4.  And  in  all  cases  where  an  order  is  necessary 
it  is  one  of  the  duties  of  the  trustee  to  apply 
for  such  an  order.  to. 

5.  The  annual  accoont  rendered  by  a  trustee 
and  approved  by  the  court  does  not  conclude 
the  parties.  ib. 

6.  And  it  seemi  that  the  court  of  probate  has 
no  power  to  settle  the  final,  account  of  a 
trustee  and  to  determine  conclusively  the 

.    rights  of  the  trustee  and  parties  interested. 

ib, 

7.  The  trust  was  nnder  a  will  which  directed 
the  trustee  to  pay  over  the  annual  interest  of 
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IhfitnMftmdtoD.  Held tiiatthfo duty wai 
complete  without  an  ordtr  fequiring  its  pav- 
meDt.  A, 

8.  The  Superior  Court  can  entertain  a  eait  on 
snch  a  hond,  and  can  aacertain  the  damages 
for  a  breach  of  it  withoal  a  settlement  of  the 
trustee's  account  in  the  oonrt  of  probate.  0k 

9.  The  case  of  truttees  is  difierent  in  this  re- 
spect from  that  of  executors  and  administra- 
tor!. The  latter  have  to  do  with  the  settle- 
ment of  estates,  of  which  the  probate  courts 
have  sole  jurisdiction;  while  those  courts 
have  not  sole  jurisdiction  of  testamtntair 
trusts.  to. 

10.  In  a  suit  on  a  thistee's  bond,  it  was  held 
that  there  could  be  no  recovery  for  monevs 
which  the  trustee  was  to  pay  between  tne 
time  of  bringing  the  suit  and  the  time  of 
trial,  as  the  suit  did  not  involve  a  final  aettlflk 
ment  of  all  matters  between  the  parties,   ib, 

TROVER. 

1.  A  judgment  in  trover,  without  satisfoction, 
does  not  pass  the  title  of  the  property  to  the 
defendant.    Atwater  v.  Tapper.  144 

2.  The  plaintiiT  brought  two  actions  of  trover 
at  the  same  time  against  A  and  B  who  had 
severally  converted  the  same  propertv,  the 
conversion  by  B  being  after  that  by  A,  He 
obtained  judgment  against  J,  when  B  pleaded 
that  fact  in  bar  of  the  farther  maintenance  of 
the  action,  the  judgment  not  having  been 
satisfied.    Held  to  be  no  bar.  ib, 

8.  And  held  that  the  judgment  was  to  be  for 
the  full  value  of  the  property.  ib. 

4.  The  value  of  the  property  had  been  found 
upon  a  hearing  on  the  general  issue  before 
the  filing  of  the  plea  in  bar  of  the  further 
maintenance  of  the  action.  The  plaintiff  de- 
mnrred  to  that  plea  and  the  court  sustained 
the  demurrer.  The  defendant  then  claimed 
the  right  to  be  heard  upon  the  Question  of 
damages.  Held  that,  as  the  value  of  the 
property  had  been  already  found,  and  was  the 
rule  of  damages,  the  defendant  was  not  enri- 
tied  to  a  further  hearing  on  the  subject,     ib, 

VARIANCE. 

The  plaintiff,  in  an  action  against  a  railroad 
company  for  an  injury  to  him  as  a  passenger 
by  reason  of  the  negligence  of  the  deftendants, 
averred  in  his  declaration  '*that  while  the 
train  was  in  rapid  motion,  he,  actuated  by  a 
reasonable  fear  of  the  loss  of  his  life  if  be  re- 
mained on  the  train,  and  in  view  of  an  ap- 
parently unavoidable  collision  with  another 
train  of  the  defendants  on  the  same  tradL 
and  impelled  by  ordinary  prudence,  jumpea 
frem  the  train  to  escape  the  collision  and  was 
injured  by  violent  contact  with  the  ground, 
and  that  immediately  afterwards  the  trains 
collided  with  great  force."  Held  that  the 
plaintiff  could  not  introduce  evidence  that  he 
remained  on  the  ttahn  and  was  injured  by  the 
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WAIVER. 

A  waiver  is  an  intentional  relinquishment  ol  s 
known  right.  The  existence  of  such  aa  in- 
tent is  a  matter  of  &ct,  that  should  be  fovnd 
by  the  court  below  and  not  left  to  be  iolcxred 
by  this  ooart.    Fint  A'aL  Bank  t.  Bartfitrd 
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UmABB  lilSCAUl,  1. 

WHARF. 

I .  The  Kbellants  were  the  ownere  of  an  ancient 
pier  extending  several  hundred  feet  into  Kew 
Haven  harbor,  which  had  been  \xmstTQctcd 
and  mabitained  under  sundry  resolves  of  the 
legislature,  which  authorized*  the  collection  of 
certain  wharfage  upon  goods  disdiarged  mam 
or  shipped  fh)m  it,  and  made  such  wharnge 
a  Ren  upon  the  ressels.  The  proprietors  of 
the  undivided  lands  of  the  town  had  granted 
the  land  necessary  for  the  pier,  and  as  an  in- 
ducement to  the  underuking  had  voted  tbat 
no  other  wharf  should  be  establbhed  mm 
the  east  side  of  it  within  three  rods.  After- 
wards  the  libellants  sgreed  with  a  csoal  eom- 
pany  that  the  latter  might  run  an  embank- 
ment and  wharf  from  a  point  on  the  east  side 
of  their  pier  to  the  mainland,  enclosing  a 
Ime  basin  for  the  boats  of  the  canal,  wwh, 
with  the  goods  transported  bv  them,  were  to 
be  exempt  horn  wharfage  for  that  part  d 
the  pier  taken  Into  the  basin,  the  liodlaats 
retaraing  every  other  rieht  before  poaaeMrd. 
The  canal  was  afterwards  abandoned  and  the 
basin  filled  up,  the  rights  of  the  canal  ooni- 
pany  as  to  the  basin  and  pier  becoming  vest- 
ed, with  the  libellants'  consent,  in  a  railroad 
company;  the  libellants  neither  then  nof 
afterwards  relinquishing,  either  expresslv  oe 
by  non-user,  any  fbrther  rights  of  wliarfBg^ 
Afterwards,  another  railrmid  company  ae- 
ouired  flrom  the  companv  before  mennoBed 
tne  right  to  construct,  and  constructed,  a  pier 
extending  into  the  harbor  from  the  limn 
wharf,  parallel  with  and  about  four  hmdred 
feet  fh>m  the  libellants'  pier.  At  this  pier  a 
coasting  vessel  dischareed  and  recdved  gooda, 
which  were  transported  to  and  fVt>m  the  luiii- 
land  over  the  bma  wharf  and  that  part  of 
the  libenants*  pier  which  had  adjoined  fbm 
canal  basin  ana  which  was  now  a  part  of  die 
mainland.  Held,  hi  a  libel  of  the  vesKi  l» 
wharfiige  upon  the  goods^l.  That  wllale 
that  put  of  the  pier  had  become  a  pnhlie 
highway  for  all  other  purposes,  it  was  atffl  a 
pitft  of  the  libellants'  pier  as  to  all  fireiglit 
transp(vted  over  it  to  and  fhmi  resaelB.  t. 
That  the  protection  of  the  libellants  bf  flie 
Tote  of  the  proprietors  of  undivided  lands, 
firom  any  other  wharf  within  diree  rods*  did 
not  operate  to  limit  their  rights  to  the  caaeof 
fteig^  discharged  from  orddiveied  to  i 
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within  that  dlBtance.  3.  That  the  goods  in 
question  were  therefore  liable  to  pa/  wharf- 
age. 4.  That  as  the  law  gave  a  lien  upon 
the  vessel  for  the  wharfage,  it  was  a  proper 
case  for  the  libel  of  the  vessel  in  a  court  of 
admiralty.  Contracton  for  Union  Wharf  v. 
Steamer  J.  H.  Starin,  585 

2.  The  construction  given  bj  the  Supreme 
Ck>urt  of  Connecticut  in  Union  Wharf  Co.  v. 
Hemingwatf,  12  Conn.»  293,  to  the  resolves  of 
the  It^islature  of  Connecticut  under  which 
the  li&llants  claim,  must  be  accepted  as  the 
proper  construction  of  those  resolves.         xh. 

WILL. 

1.  Where  a  testator,  leaving  an  estate  of 
SU,000,  with  no  fanulj,  made  a  will  five  days 
before  his  death  and  while  suffering  from  se- 
rere  disease,  by  which,  after  giving  two  of 
his  brothers  $1,000  each,  $1,000  to  certain 
other  relatives  and  $1,000  to  a  friend,  he  gave 
the  residue  of  his  estate  to  a  church  in  the 
town  where  he  lived;  and  it  appeared  that 
the  will  was  drawn  by  U^  who  was  a  vestry- 
man of  the  church  and  who  was  the  onlv  per- 
son who  conversed  with  him  on  the  subject, 
and  who  was  also  made  sole  executor ;  that 
three  brothers  and  a  sister  of  the  testator 
lived  within  a  few  miles  of  him  and  were  not 
notified  of  his  being  dangerously  ill  until 
shortly  before  his  death  and  after  the  will 

' .  was  executed ;  that  H  was  deeply  interested 
in  the  welfare  of  the»  church  and  a  liberal 

-  contributor  to  its  support;  that  he  and  an- 
other vestryman  were  two  of  the  witnesses  to 
the  will  and  a  brother-in-law  of  H  the  third 
witoeas;  and  that  the  will  described  certain 
half  nephews  and  a  half  niece  of  the  testator 
as  his  brothers  and  sister ;  it  was  held  that 
the  circumstances  were  such  as  to  create  a 
suspicion  of  undne  influence,  which  might  be 
considered  by  the  jury  without  any  direct 
proof  of  such  influence,  and  to  require  ex- 
planation on  the  part  of  the  persons  pro- 
pounding the  will.  Diake*B  Appeal  from 
Trobate,  9 

S .  Whether  the  two  vestrymen  were  competent 
witnesses  to  the  will :  Qucere.  ib. 

3 .  A  testator  ^ave  a  legacv  to  "  The  American 
&  Foreign  Bible  Society.'^'  It  appeared  that 
there  was  an  incorporated  society  of  that 
name  for  the  distribution  of  the  Bible,  estab- 
lished and  mainly  supported  by  the  Baptist 
denomination;  and  another,  incorporated 
earlier  for  the  same  eeneral  purpose,  named 
•*  The  American  Bible  Society,"  which  was 
mainly  supported  bj^  the  Congregational  and 
Presbyterian  denominations.  The  latter  soci- 
ety was  sometimes  called  "The  American  & 
Foreign  Bible  Society,"  but  there  was  no  evi- 
dence that  it  was  as  well  known  by  that  name 
as  the  other  society,  and  none  that  the  testa- 
tor had  ever  called  it  or  heard  it  called  bpr 
that  name.    Bath  societies  were  in  the  habit 

Vol.  xlv. — 79 


of  soliciting  contributions  for  their  work  from 
the  neighlx>rhood  where  the  testator  lived. 
The  testator's  denominational  associations 
and  preferences  were  wholly  with  the  Congre- 
gationalists  and  he  had  no  special  sympathy 
with  the  Baptist  denomination.  lleld  that 
evidence  was  not  admissible,  upon  a  claim  of 
the  American  Bible  Society  to  the  legacy, 
that  while  the  will  was  being  drawn  the  tes- 
tator said  to  the  scrivener  that  he  wished  to 
ffive  the  money  to  the  Bible  society  sustained 
by  the  Congregationalistd  and  Presbyterians ; 
that  he  was  not  sure  as  to  its  corporate  name, 
but  believed  it  to  be  "  The  American  &,  For- 
eign Bible  Society."    Dunham  v.  Averili    61 

4.  The  name  used  in  the  will  being  perfectly 
descriptive  and  plainly  written,  and  there 
being  nothing  in  the  >viil  to  suggest  any  dif- 
ferent intention  from  that  expressed,  the  court 
would  not  be  warranted  in  intermeddling, 
even  though  satisfied  that  the  testator  did  m 
fact  make  a  mistake.  ib. 

5.  The  testator  Mve  a  legacy  to  "  The  Ameri- 
can &  Forei^  Missionary  Society."  There 
was  no  missionary  society  of  that  name,  but 
'*  The  American  Board  of  Commissioners  for 
Foreign  Missions  "  was  a  long  established  in- 
corporated society  for  the  purpose  of  carrying 
the  gospel  to  heaUien  lands,  wss  supported 
by  persons  belonging  to  the  Congregational 
order,  and  had  received  annual  contributions 
Crom  the  Congregational  society  of  which  the 
testator  was  a  member,  and  he  had  been  a 
liberal  contributor  to  its  funds.  No  other  so- 
ciety carrying  on  the  same  work  was  con- 
nected with  the  Congregational  order  in  the 
state,  and  this  society  was  frequently  called, 
in  the  vicinity  where  the  testator  lived,  by  the 
name  used  in  the  will.  Held  that  the  Ameri- 
can Board  of  Commissioners  for  Foreign 
Missions  was  entitled  to  the  legacy.  t6. 

6.  Where  a  name  used  in  a  devise  or  l^;acy  as 
that  of  a  corporation  does  not  designate  with 
precision  any  corporation,  but  circumstances 
concur  to  indicate  that  a  particular  one  was 
intended,  and  no  conclusive  circumstances 
appear  to  distinguish  or  identify  any  other, 
the  one  thus  shown  to  be  intended  will  take. 

ib. 

7.  The  testator  be(]ueathed  to  the  Hartford 
Hospital  a  reversionary  interest  in  certain 
sums  given  to  sundry  persons  as  annuities, 
and  in  another  section  of  the  will  certain 
lands  in  Ohio.  By  a  codicil  made  a  few 
months  later  he  revoked  "all  devises  in  said 
will  beneficial  to  the  Hartford  Hospital,"  and 
made  a  new  beauest  of  $5,000.  The  Hart- 
ford Hospital,  for  the  purpose  of  showing 
that  the  bequest  of  the  annuity  money  was 
not  intended  to  be  revoked,  offered  evidence 
to  prove  that  the  lawyer  who  drew  the  will, 
afterwards  and  before  the  codicil  was  drawn, 
informed  him  that  by  the  law  of  Ohio  a  be- 
quest or  devise  to  a  corporation  made  within 
twelve  months  before  the  death  of  the  testator 
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was  void,  and  that  another  lawyer  who  drew 
the  codicil,  on  being  informed  of  the  facts 
with  regard  to  the  devise  of  the  Ohio  land, 
asked  the  testator  if  that  was  all  he  had  given 
the  hospital,  and  he  replied  that  it  was.  The 
court  below  found,  if  this  evidence  was  ad- 
missible, that  while  the  testator  intended  to 
revoke  all  provision  made  in  his  will  for  the 
Hartford  Hospital,  and  to  substitute  therefor 
the  legacy  of  $5,000,  yet  he  did  not  at  the 
time  Imve  in  mind  the  fact  that  he  had  made 
a  bequest  of  the  annuity  money  to  the  hospi- 
tal, and  his  attention  was  directed  only  to  tne 
devise  of  the  Ohio  land.  Held  that  the  evi- 
dence  was  not  admissible.  ib. 

8.  Where  a  testator  by  a  codicil  revokes  a  de- 
vise or  legacy,  and  grounds  such  revocation 
on  the  assumption  of  a  fact  which  proves  not 
to  exist,  the  revocation  is  regarded  as  contin- 
gent upon  the  existence  of  such  fact  and  docs 
not  taxe  effect.  ib, 

9.  But  the  courts  will  not  set  aside  such  a  re- 
vocation where  it  does  not  appear  b^  the  will 
itself  that  it  was  made  under  tne  belief  of  the 
existence  of  such  fact.  t6. 

10.  The  be<^ue8t  to  the  Hartford  Hospital  of 
the  reversionary  interest  in  the  annuity 
money,  was  to  create  a  fund  of  which  the  in- 
terest should  be  paid  out  to  persons  discharged 
from  the  hospital,  who  snould  be  destitute 
and  worthy  of  aid.  The  revocation  in  the 
codicil  was  "of  all  devises  ben^ial  to  the 
Hartford  Hospital."  Held  that  the  bequest, 
though  for  the  direct  benefit  of  persons  leav- 
ing the  hospital,  was  yet  to  be  regarded  as 
beneficial  to  the  hospital.  i6. 

1 1 .  The  testator  gave  to  .<4  a  legacy  of  $3,000. 
The  will  was  made  in  1874.  In  1872  the 
testator  had  given  A  $3,000,  and  taken  from 
him  the  following  receipt:  "Oct.  1,  1872. 
Received  of  J.  R.  three  thousand  dollars  in 
anticipation  and  dischanze  of  anj  legacy  be- 
queatned  to  me  by  said  £  by  his  will  of  prior 


date."  Held  that  the  payment  of  the  $3,0^0 
did  not  constitute  an  advancement  on  account 
of  the  le^y  given  by  the  will  of  1874,  the 
receipt  limiting  its  application  to  a  will  of 
piiordate.  ib. 

12.  And  when  the  testator  upon  having  his 
will  re-drafted  chose  to  renew  the  legacj  to 
A  given  by  such  prior  will,  he  was  to  be  pre- 
sumed to  have  none  so  in  view  of  all  the 
facts.  tb, 

13.  A  bequest  to  the  "Home  Mission  Society" 
construed  as  a  bequest  to  the  '^American 
Home  Missionary  Society,"  upon  proof  of 
facts,  outside  of  the  will,  showmg  tnat  that 
society  must  have  been  the  one  intended,  and 
there  being  no  society  of  the  former  name. 
Beardaley  v.  Americcin  Borne  Miui<mary  Sttci- 
tty.  327 

14.  A  testator  made  the  following  beqaest :  ''  I 
give  to  my  daughter  3f,  wife  o7  C,  one-third 
of  all  the  residue  of  my  estate,  real  and  per- 
sonal, to  hold  the  same  to  her  and  her  heirs, 
to  her  sole  and  separate  use,  finee  from  the  in- 
terference or  control  of  her  husband ;  at  her 
death  to  go  immediately  to  berchildmL,  if 
she  have  any;  her  husband,  if  he  sDrrirei 
her,  not  to  liave  any  use  of  the  same,  bat 
that  it  be  for  her  children."  Held  that  the 
estate  given  was  a  fee  and  not  a  life  estate. 
Lamdon  v.  Moore.  422 

15.  A  testator  made  the  following  bequest: — 
"  The  residue  of  my  estate  I  ^ve  to  the  fol-^ 
lowing  named  persons,  to  be  divided  eqiiaU\( 
among  them ;  my  sisters  R  and  S,  the  gran/  f- 
children  of  my  deceased  brother  W,  and  rbe"" 
grandchildren  of  my  deceased  aisters  D  and 
3/ ;  meaning  by  this  to  include  all  the  grand- 
children lirmg  at  the  time  of  my  decease.** 
Held  that  the  grandchildren  took  per  sHrpe* 
and  not  ptr  capita,     Raymmmd  t.  HiUhomm. 

467 
WITNESS. 
See  £yidsncb,  3. 
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